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,VODKoÕ�KDNNÕQÕQ�NRQXVXQX��ÕVODK�HGLOPLú�RODQ�ELWNL�oHúLGL�ROXúWXUPDNWDGÕU��%LWNL�
oHúLGLQLQ� ÕVODKÕ�� JHQHWLN� \DSÕVÕQÕQ� GH÷LúWLULOPHVL� VXUHWL\OH� JHUoHNOHúWLULOPHNWHGLU�� ,VODK�
IDDOL\HWLQLQ� DPDFÕ�� YHULPOL�� NDOLWHOL�� KDVWDOÕNODUD� YH� ]DUDUOÕODUD� GD\DQÕNOÕ�� �VÕFDNOÕN��
NXUDNOÕN�JLEL��VWUHV�NRúXOODUÕQD�X\XPOX�oHúLWOHU�HOGH�HWPHN�YH�oHYUH\L�NRUXPDNWÕU��,VODK��
PHOH]OHPH�YH�VHOHNVL\RQGDQ�ROXúDQ�JHOHQHNVel yöntemlerle veya biyoteknolojik (genetik 

P�KHQGLVOLN�� \|QWHPOHUOH� VD÷ODQÕOÕU�� dHúLW� JHOLúWLUPHVLQH� K�FUH� G�]H\LQGH� \DNODúDQ�
JHQHWLN�P�KHQGLVOLN��ELWNLQLQ�PHYFXW�JHQOHULQL�GH÷LúWLUPH\L��PLNUREL\RORMLN�\|QWHPOHU�
NXOODQDUDN�VD÷ODU�� 

dDOÕúPDPÕ]ÕQ�WHPHOLQL�ROXúWXUDQ�ÕVODKoÕ�KDNNÕQÕQ�NRQXVXQX�WHúNLO�HGHQ�\HQL�ELWNL�
oHúLGL��ERWDQLNVHO�VÕQÕIODQGÕUPDGD�HQ�VRQ�EDVDPDNWD�\HU�DOPDNWDGÕU��%LWNL�oHúLGL��ÕVODKoÕ�
KDNNÕ�G�]HQOHPHOHULQGH��ELU�YH\D�ELUGHQ�ID]OD�JHQRWLSLQ�RUWD\D�oÕNDUGÕ÷Õ�ED]Õ�|]HOOLNOHULQ�
kendini göstermesL\OH�WDQÕPODQDQ�YH�D\QÕ�W�U�LoLQGHNL�GL÷HU�JHQRWLSOHUGHQ�HQ�D]�ELU�WLSLN�
|]HOOL÷L� LOH� D\UÕODQ� YH� GH÷LúPHNVL]LQ� oR÷DOWÕOPD\D� X\JXQOX÷X� EDNÕPÕQGDQ� ELU� ELULP�
RODUDN�NDEXO�HGLOHQ�HQ�N�o�N�WDNVRQRPLN�NÕVÕP�LoHULVLQGH�\HU�DODQ�ELWNL�JUXEX��úHNOLQGH�
WDQÕPODQPÕúWÕU�� *|U�OG�÷�� �]HUH�� oHúLW�� ELWNL� W�U�Q�Q� JHUL\H� NDODQ� �\HOHULQGHQ� \HWHUOL�
úHNLOGH�IDUNOÕ�ROPDVÕ�KkOLQGH�EX�VWDW�\��ND]DQÕU� 

<HQL�ELWNL�oHúLGL�JHOLúWLUHQ�NLúL\H��ÕVODKoÕ�KDNNÕ�WDQÕQPDNWDGÕU��6ÕQDv�KDNODU�LoLQGH�
\HU� DODQ� EX� KDN�� JD\UL� PDGGv� PDOYDUOÕ÷Õ� �]HULQdeki mutlak haklardan olup, sahibine 

inhisarî nitelikte yararlanma yetkisi verir. 

<HQL�ELU�ELWNL�oHúLGL�ÕVODK�HGHQ�NLúLQLQ�NRUXQPDVÕ��ILNUv�YH�VÕQDv�KDNNÕQ�NRUXQPDVÕ�
JHUH÷LQGHQ� ND\QDNODQPÕúWÕU�� %X� KDNNÕQ� NRUXQPDVÕ� VXUHWL\OH�� \HQL� ÕVODK� H\OHPOHULQLQ�
WHúYLNL� DPDoODQPÕúWÕU�� 7HúYLN�� VDGHFH� \HQL� oHúLGL� ÕVODK� HGHQLQ� �ONHVLQGH� NRUXPD�
WDQÕQDUDN�VD÷ODQDPD]��'L÷HU��ONHOHULQ�GH�EX�KDNNÕ�NRUXPDVÕ�JHUHNLU��$NVL�WDNGLUGH��\HQL�
ELU�ELWNL�JHOLúWLUHQ�NLúL��\DSPÕú�ROGX÷X�KDUFDPDODUÕQ�NDUúÕOÕ÷ÕQÕ�WDP�RODUDN�DODPD\DFDN��
GROD\ÕVÕ\OD�HNRQRPLN�ELU�ND\ED�X÷UD\DFDNWÕU��%X�QHGHQOH�� ÕVODKoÕ�KDNNÕQÕQ�XOXVODUDUDVÕ�
G�]H\GH�NRUXQPDVÕ�NRQXVXQGD�E�\�N�oDEDODU�KDUFDQPÕúWÕU��hONHOHU�DUDVÕQGD�SDUDOHO�ELU�
NRUXPD� VD÷ODQPDVÕ� NRQXVXQGDNL� oDOÕúPDODU� QHWLFHVL�� <HQL� %LWNL� dHúLWOHUL� +DNNÕQGD�
UluslararDVÕ� 6|]OHúPH� �8329�� LP]DODQPÕúWÕU�� %X� 6|]OHúPH�� XOXVDO� ÕVODKoÕ� KDNNÕ�
G�]HQOHPHOHULQLQ�X\XPODúWÕUÕOPDVÕ�DPDFÕQÕ�WDúÕPDNWDGÕU��%X�V|]OHúPH\OH�X\XPOX�RODUDN��
J�Q�P�]GH�SHN�oRN��ONH�ÕVODKoÕ�KDNNÕQD�NRUXPD�WDQÕPÕúWÕU� 
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,VODKoÕ� KDNNÕ�� oHúLWOL� �ONHOHUGH�� GH÷LúLN� Noruma modelleri ile korunmaya 

oDOÕúÕOPÕúWÕU��$%'¶GH�ÕVODKoÕ�KDNNÕ��KHP�SDWHQW�KHP�GH�VXL�JHQHULV�ÕVODKoÕ�KDNNÕ�NDQXQX�
LOH� NRUXQPDNWDGÕU��%XQD�NDUúÕOÕN��$YUXSD��ONHOHULQGH� YH� KXNXNXPX]GD�� ELWNL� oHúLWOHUL��
SDWHQW� NRUXPDVÕQGDQ� KDULo� EÕUDNÕOPÕúWÕU�� %X� �ONHOHUGH� ÕVODKoÕ� KDNNÕQD� NRUXPD�� VXL�
JHQHULV� ÕVODKoÕ� KDNNÕ�G�]HQOHPHOHUL� LOH� VD÷ODQPÕúWÕU��%X�QHGHQOH�� LQFHOHPHPL]�� ÕVODKoÕ�
KDNNÕQÕ� NRUX\DQ� VXL�JHQHULV� NRUXPD�PRGHOL� LOH� VÕQÕUOÕ� RODFDNWÕU��%X�VXL�JHQHULV� VLVWHP�
HVDV� LWLEDUL\OH� SDWHQW� EHQ]HUL� ELU� NRUXPD� VD÷ODPDNWDGÕU�� dDOÕúPDPÕ]�� HVDV� LWLEDUL\OH��
ÕVODKoÕ� KDNNÕQÕ� NRUX\DQ� VXL� JHQHULV� VLVWHP��]HULQH� WHPHOOHQPHNOH� ELUOLNWH�� VÕQDv� KDNNÕ�
NRUX\DQ� GL÷HU� NRUXPD� VLVWHPOHULQLQ� GH� ÕVODKoÕ� KDNNÕ� DoÕVÕQGDQ� X\JXODQDELOLUOL÷L�
LQFHOHQPLúWLU� 

dDOÕúPDPÕ]ÕQ�DPDFÕ��ÕVODKoÕ�KDNNÕQÕQ�7�UNL\H¶GHNL�KXNXNL�JHOLúLPLQH�ELU�NDWNÕGD�
EXOXQPDNWÕU��<HQL�ELWNL�ÕVODKÕ�NRQXVXQXQ��EL\RORMLN��HNRQRPLN��VRV\DO��VL\DVDO�ER\XWODUÕ�
EXOXQPDVÕQD� UD÷PHQ�� oDOÕúPDPÕ]� NRQXQXQ� KXNXNL� ER\XWXQX� NDSVD\DFDNWÕU�� 'L÷HU� ELU�
LIDGH\OH��oDOÕúPDPÕ]��\HQL�ELU�ELWNL�oHúLGL�ÕVODK�HGHQ�NLúLQLQ�VDKLS�ROGX÷X�KDN��]HULQGH�
RODFDNWÕU��gWH�\DQGDQ��\HQL�ELWNL�oHúLGL��]HULQGHNL�ÕVODKoÕ�KDNNÕQÕQ�GDKD�L\L�DQODúÕOPDVÕ�
LoLQ�� NRQXQXQ� EL\RORML� LOH� LOJLOL� \|Q�QH� GH� NDYUDPVDO� oHUoHYHGH� NÕVDFD� GH÷LQLOPLúWLU��
.H]D�� oDOÕúPDPÕ]ÕQ� HVDVÕQÕ� ����� VD\ÕOÕ� <HQL� %LWNL� dHúLWOHULQH� $LW� ,VODKoÕ� +DNODUÕQÕQ�
.RUXQPDVÕQD� øOLúNLQ�.DQXQ� �%LWdHú.��ROXúWXUPDVÕQD� UD÷PHQ�� VÕQDv�P�ONL\HWL�NRUX\DQ��
GL÷HU� \ROODUOD� GD� �PDUND�� SDWHQW�� HQG�VWUL\HO� WDVDUÕP� YH� WLFDUL� VÕU�� ÕVODKoÕ� KDNNÕQÕQ�
NRUXQDELOLUOL÷L�LQFHOHQHFHNWLU�� 

dDOÕúPDPÕ]�� VHNL]�E|O�PGHQ�ROXúPDNWDGÕU�� øON� E|O�PGH�� ELWNL� oHúLGL�YH� ÕVODKoÕ�
KDNNÕ�NDYUDPÕ�� ÕVODKoÕ�KDNNÕQÕQ�KXNXNv�QLWHOL÷L�YH�NRQXVX�HOH�DOÕQPÕúWÕU�� øNLQFL�E|O�P��
NDUúÕODúWÕUPDOÕ� KXNXNWD� GXUXPX� YH� ÕVODKoÕ� KDNNÕQÕQ� EHQ]HU� NDYUDPODUOD� RODQ� LOLúNLVLQL�
içermektediU��%X�E|O�PGH��ÕVODKoÕ�KDNNÕQÕ�NRUX\DQ�XOXVDO�YH�XOXVODUDUDVÕ�G�]HQOHPHOHU�
HOH� DOÕQPÕúWÕU�� $\UÕFD�� VÕQDv� KDNODUÕ� NRUX\DQ� GL÷HU� VLVWHPOHULQ� ÕVODKoÕ� KDNNÕQD�
X\JXODQDELOLUOL÷L� GH� LQFHOHQPLúWLU�� ho�QF�� E|O�P�� NRUXPD� úDUWODUÕQÕQ� LQFHOHQPHVLQH�
D\UÕOPÕúWÕU�� %X� E|O�PGH�� ÕVODKoÕ� KDNNÕ� DOPDN� LoLQ� KDQJL� úDUWODUÕQ� NDUúÕODQPÕú� ROPDVÕ�
JHUHNWL÷L�DoÕNODQPÕúWÕU��'|UG�QF��E|O�PGH��EDúYXUX��WHNQLN�LQFHOHPH��WHVFLO�YH�LOkQD�\HU�
YHULOPLúWLU��%X�E|O�PGH��EDúYXUXQXQ�QDVÕO�YH�KDQJL�PDNDPD�\DSÕODFD÷Õ��oHúLGLQ�IDUNOÕOÕN��
\HNQHVDNOÕN� YH� GXUXOPXúOXN� úDUWODUÕQÕ� NDUúÕOD\ÕS� NDUúÕODQPDGÕ÷ÕQÕ� EHOLUOHPHN� LoLQ�
\DSÕODFDN� WHNQLN� LQFHOHPHQLQ� QDVÕO� RODFD÷Õ�� LQFHOHPH� VRQXFX� YHULOHQ� ÕVODKoÕ� KDNNÕQÕQ�
WHVFLO�YH�LOkQÕ�DoÕNODQPÕúWÕU��dDOÕúPDPÕ]ÕQ�EHúLQFL�E|O�P���ÕVODKoÕ�KDNNÕQÕQ�NDSVDP�YH�
VÕQÕUODUÕQÕQ�LQFHOHQPHVL\OH�LOJLOLGLU��,VODKoÕ�KDNNÕQÕQ�GHYUL��OLVDQVD�NRQX�ROPDVÕ��UHKQL�YH�
KDF]LQH� LOLúNLQ� KXNXNL� LúOHPOHU�� oDOÕúPDPÕ]ÕQ� DOWÕQFÕ� E|O�P�QGH� LQFHOHQPLúWLU��
dDOÕúPDPÕ]ÕQ�\HGLQFL�E|O�P�QGH��ÕVODKoÕ�KDNNÕQÕQ�K�N�PV�]O�÷���LSWDOL�YH�VRQD�HUPHVL�
HOH�DOÕQPÕúWÕU��dDOÕúPDPÕ]ÕQ�VRQ�E|O�P�Q��ROXúWXUDQ�VHNL]LQFL�E|O�PGH��ÕVODKoÕ�KDNNÕQD�
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WHFDY�]�LQFHOHQPLúWLU��,VODKoÕ�KDNNÕQD�WHFDY�]�WHúNLO�HGHQ�H\OHPOHULQ�QHOHU�ROGX÷X��KDN�
VDKLELQLQ�EX�LKOkOOHU�NDUúÕVÕQGD�WDOHSOHUL��GL÷HU�ELU�LIDGH\OH�ÕVODKoÕ�KDNNÕQÕ�NRUXPD�\ROODUÕ 
DoÕNODQPÕúWÕU�� ,VODKoÕ� KDNNÕQD� WHFDY�]� KkOLQGH� X\JXODQDFDN� FH]DL� K�N�POHU�� HVDV�
LWLEDUL\OH�FH]D�KXNXNXQX�LOJLOHQGLUGL÷LQGHQ��oDOÕúPDPÕ]GD�NÕVDFD�LQFHOHQPLúWLU� 
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 %g/h0� ��� %ø7.ø� ,6/$+,�� %ø7.ø� d(ùø'ø� 9(� ,6/$+d,� +$..,�
KAVRAMLARI 

�����%LWNL�,VODKÕ� 
%LWNL�� NHQGL� NHQGLOHULQH� \HU� GH÷LúWLUPH�J�oOHUL� ROPD\DQ�� EHOLUJLQ� GX\X�YH� VLQLU�

VLVWHPOHUL�EXOXQPD\DQ��K�FUH�oHSHUOHULQGH�SDPXN|]��EXOXQDQ�D÷Do��oDOÕ��\D�GD�RW�Jibi 

FDQOÕODUÕQ� JHQHO� DGÕGÕU1�� ³%LWNLOHU� L\L� JHOLúPLú� GRNXODUGDQ� ROXúDQ� oRN� K�FUHOL�
|NDU\RWODUGÕU´2.  

%LWNL��YHMHWDWLI�YH�JHQHUDWLI�RUJDQODUGDQ�ROXúXU��%LWNLQLQ�\DúDQWÕVÕQÕ�V�UG�UHQ�YH�
YHMDWDWLI� �UHPHGH� � URO� DODQ� RUJDQODUÕQD� YHMHWDWLI� RUJDQODU�� HúH\OL� �UHPH ile ilgili 

RUJDQODUÕQD� GD� JHQHUDWLI� RUJDQODU� GHQLU3. Vejetatif organlar, gövde, yaprak ve kökten 

PH\GDQD�JHOLU��*HQHUDWLI�RUJDQODU� LVH�� oLoHN�DGÕ�YHULOHQ�\DSÕGD�EXOXQXU��dLoHN� WDúÕ\DQ�
bitkilere çiçekli bitki veya tohum meydana getirdikleri için tohumlu bitki denir4. 

Tohumun5�JHOLúPHVL�LOH�ELWNL�ROXúXU6��7RKXPGDQ�ELWNL�oR÷DOWÕOPDVÕ��ROJXQODúDQ�WRKXPXQ�

                                                
1�$OWÕQD\DU��*�URO��%LWNL�%LOLPL�7HULPOHUL�6|]O�÷���$QNDUD�������V������  
2�.DGÕR÷OX��$VÕP��'HPLUED÷��=LKQL��7HPHO�%L\RORML��7UDE]RQ��������V������ 
3�$NPDQ��<ÕOGÕUÕP��%LWNL�%L\RORMLVLQH�*LULú��%RWDQLN�����%DVNÕ��$QNDUD��������V������ 
4� <DNDU��1HEDKDW�%LOJH�� (PLQH��*HQHO�%RWDQLN�� ���%DVNÕ�� øVWDQEXO�� ������ V������$NPDQ�� D�J�H��� V�� �����
KDGÕR÷OX�'HPLUED÷��D�J�H���V�����-228. 
5� 7RKXP�� ³PH\GDQD� JHOGL÷L� ELWNLQLQ� JHQHWLN� W�P�|]HOOLNOHULQL� WDúÕ\DQ�� G|OOHQPH� VRQXFX�PH\GDQD� JHOHQ�
HPEUL\R\X�WDúÕ\DQ�JHQHUDWLI�NÕVÕPODUGÕU´��7RKXPOXN�6HUWLILNDV\RQX�8\JXODPD�(VDVODUÕ�+DNNÕQGD�7DOLPDW-
TSUEHT, m. 4/h). 7RKXPOXN�NDYUDPÕ�LVH��KHP�HúH\OL��UH\HQ�ELWNLOHULQ�JHQHUDWLI��WRKXP��NÕVPÕQÕ�KHP�GH�
HúH\VL]��UH\HQ�ELWNLOHUGH��ELWNLQLQ�oR÷DOWÕPÕ� LoLQ�NXOODQÕODQ� ILGH�� ILGDQ��oXEXN��oHOLN��JLEL��YHMHWDWLI�ELWNL�
NÕVÕPODUÕQÕ�LIDGH�HGHU��EN]��768(+7��P����L����� 
6 Brown, L.V., Applied Principles of Horticultural Science, Axford, Auckland, Boston, Johannesburg, 
Melbourne, New Delhi, 1999, s. 27. 
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KDVDW� HGLOPHVL�� NXUXWXOPDVÕ�� WHPL]OHQPHVL� YH� HNLP� ]DPDQÕQD� NDGDU� GHSRODQPDVÕ�
DúDPDODUÕQÕ�LoHULU7.             

%LWNLOHU� YHMHWDWLI� YH\D� JHQHUDWLI� RUJDQODUÕ� DUDFÕOÕ÷Õ\OD�� HúH\VL]� �YHMHWDWLI� veya 

HúH\OL��JHQHUDWLI��\ROOD��UHWLOLUOHU� (úH\VL]��UHPH, bitkinin gövde kök, yaprak, tomurcuk 

JLEL� YHMHWDWLI� RUJDQODUÕ� DUDFÕOÕ÷Õ� LOH� \HQL� ELUH\OHUL�PH\GDQD� JHWLUPHVL\OH� ROXU8�� (úH\VL]�
�UHPH�� ED]HQ� ELWNLGHQ� D\UÕODQ� WHN� ELU� VSRUXQ� JHOLúHUHN� FDQOÕ\Õ� ROXúWXUPDVÕ\OD� GD�
JHUoHNOHúHELOLU�� %X� K�FUH\H� VSRU�� EX� oHúLW� �UHPH\H� VSRUOX� �UHPH� GHQLU9.  Vejetatif 

oR÷DOWPD�� oHOLNOH�� GDOGÕUPD� LOH�� DúÕ� LOH�� UL]RP� J|YGH� LOH�� DSRPLNWLN� WRKXP� NXOODQDUDN�
YH\D�GRNX�N�OW�U��JLEL�WHNQLNOHUOH�JHUoHNOHúWLUilmektedir10.  

(úH\OL��UHPH� LVH�� D\QÕ�YH\D�D\UÕ�ELUH\OHUGHQ�JHOHQ�HúH\�K�FUHOHULQLQ�ELUOHúPHVL�
�G|OOHQPHVL�� VRQXFXQGD� PH\GDQD� JHOHQ� K�FUHQLQ� �]LJRWXQ��� E|O�Q�S� JHOLúPHVL\OH�
JHUoHNOHúLU11. Bu tür üreme, ya kendi içinde döllenme suretiyle veya çapraz dölleme 

sXUHWL\OH�P�PN�Q�RODELOLU��gUQH÷LQ��EX÷GD\ODUGD��SDPXNWD�YH�VR\D� IDVXO\HVLQGH�NHQGL�
LoLQGH� G|OOHQPH� P�PN�QG�U�� %X� G|OOHQPHGH�� EDúND� EX÷GD\ODUGDQ� SROHQ� JHOPHVLQH�
JHUHN�NDOPDGDQ�D\QÕ�EX÷GD\ÕQ��]HULQGHNL�HUNHN�YH�GLúL�RUJDQODUÕQ�SROHQOHUL\OH�G|OOHQPH�
mümkündür12.  

øVWHU� HúH\VL]� LVWHU� HúH\OL� �UHPH� ROVXQ�� ELWNLOHUGH� GH� �UHPH\L� VD÷OD\DQ� �QLWH��
K�FUHGLU��dR÷DOPD�|]HOOL÷LQH� VDKLS� K�FUH�� HVDV�EDNÕPÕQGDQ�K�FUH� oHSHUL� YH�SURWRSODVW�
ROPDN� �]HUH� LNL� NÕVÕPGDQ� ROXúXU13�� +�FUH� oHSHUL�� FDQVÕ]� ROXS� SURWRSODVWÕ� LoHULU��
ProtoplasW��FDQOÕ\D�FDQOÕ�|]HOOL÷LQL�VD÷OD\DQ�ELULPGLU��3URWRSODVW��SURWRSODVPD�YH�HUJDVWLN�
maddelerden14� ROXúPDNWDGÕU�� 3URWRSOD]PD�� VLWRSOk]PD� YH� Q�NOHXVGDQ� �oHNLUGHN�¶GHQ�
ROXúXU�� .DOÕWVDO� �QLWHOHULQ�� \DQL� JHQOHULQ� HQ� E�\�N� NÕVPÕ�� K�FUHQLQ� oHNLUGH÷LQGH� YH�
kromozomlDU��]HULQGH�EXOXQPDNWDGÕU��dHNLUGH÷H�RUDQOD�oRN�D]�VD\ÕGD�ROPDNOD�EHUDEHU�
VLWRSOk]PDGD��PLWRNRQGULGH�YH�SODVWLGOHUGH�GH�JHQOHU�EXOXQPDNWDGÕU15. 

*HQOHU� NDOÕWVDO� �QLWHOHU� ROXS16�� EHOLUOL� ELU� |]HOOL÷L� NRGODQGÕUÕUODU17. Bunlardan 

fenotipte etkisini gösterene dominant (A), etkisi gizli kalana resesif gen (a) denir. Bir 

                                                
7 Toogood, Alan, Plant Propagation Made Easy, Portland, Oregon, 1995, s. 52. 
8 Toogood, a.g.e., s. 15. 
9 Yakar/Bilge, a.g.e., s.162; Akman, a.g.e., s. 270. 
10 Toogood, a.g.e., s.52; Adams/Bamford/Early, a.g.e, s. 41-42. 
11 Yakar/Bilge, a.g.e., s.162; Akman, a.g.e., s. 270. 
12 Hamilton, D.Neil, “Who Owns Dinner: Evolving Legal Mechanisms for Ownership of Plant Genetic 
Resources”, Tulsa Law Journal, 1993  s. 595. 
13 Yakar/Bilge, a.g.e., s. 6. 
14� %XQODU�� UHQN� PDGGHOHUL�� NDUERQKLGUDWODU�� SURWHLQOHU�� \D÷ODU�� HWHULN� \D÷ODU�� UHoLQH� YH� EDOVDPODU��
tanenlerdir. 
15 Yakar/Bilge, a.g.e., s. 245; Adams, C.R./Bamford, K.M./Early, M.P., Principles of Horticulture, Third 
Edition, Oxford, Auckland, Boston, Johannesburg, Melbourne, New Delhi, 1998, s. 40-41. 
16 Yakar/Bilge, a.g. e., s. 200; Adams/Bamford/Early, a.g.e., s. 50; Janick, Jules, Horticultural Science, 
Fourth Editon, New York, 1986, s. 495. 
17 Janick, a.g.e., s. 495.   
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NDUDNWHU��]HULQGH�WDPDPHQ�D\QÕ�úHNLOGH�HWNL�HGHQ�JHQOHUH��|UQH÷LQ�$$�YH\D�DD���LGHQWLN�
genler denir18�� øGHQWLN� JHQOHUH� VDKLS� RODQ� ]LJRWODUD� YH\D� E|\OH� ]LJRWODUGDQ� PH\GDQD�
gelen fertlere homozigot; bunD�NDUúÕOÕN�� DOOHO� �|U�$D�JLEL��JHQOHUH� VDKLS�RODQ� ]LJRWODUD�
YH\D�E|\OH�]LJRWODUGDQ�ROXúDQ�IHUWOHUH�GH�KHWHUR]LJRW�DGÕ�YHULOLU19.  

*HQOHULQ� �]HULQGH� EXOXQGX÷X� NURPR]RPODU�� Q�NOHLN� DVLWOHU� �'1$�YH�51$��YH�
SURWHLQOHUGHQ� \DSÕOPÕúWÕU�� <DSÕVDO� RODUDN� JHQ�� '1$� �GHoxyribonucleic acid) 

PROHN�O�Q�Q�ELU�NÕVPÕ�RODUDN�J|U�O�U�YH�NURPR]RPXQ�SURWHLQVL]�NÕVPÕGÕU20. Nükleusun 

ELOHúLPLQLQ� HQ� |QHPOL� NÕVPÕQÕ� Q�NOHRSURWHLQOHU� WHúNLO� HWPHNWHGLU21. Nükleoproteinler, 

Q�NOHLN� DVLWOHU� LOH� SURWHLQOHULQ� ELUOHúPHVLQGHQ� PH\GDQD� JHOLUOHU�� 1ükleik asitler, 

GHRNVLULERQ�NOHLN�DVLW��'1$��YH�ULERQ�NOHLN�DVLW��51$��ROPDN��]HUH�LNL�oHúLWWLU��'1$��
E�W�Q� RUJDQL]PDODUGD� KHU� K�FUHGH� EXOXQXU� YH� RQXQ� NDOÕWVDO�PDWHU\DOLGLU�� \DQL� JHQHWLN�
bilgilerin bütünü DNA’da bulunur22. Bakterilerde DNA, kromozomun kendisidir, yani 

burada moleküler seviyede bir kromozom görülmektedir23��+�FUH�oHNLUGH÷LQH��Q�NOHXV��
sahip olan organizmalarda ise, DNA nükleusun içinde, kromozomlar üzerinde 

WRSODQPÕúWÕU24�� *HQHWLN� ELOJL� �NRG��� '1$� �]HULQGH� úLIUHOHQPLúWLU�� %X� úLIUHOHQPH�� G|UW�
ba]ÕQ25� GH÷LúLN� úHNLOGH� VÕUDODQPDVÕ� LOH� PH\GDQD� JHOPHNWHGLU26. Dev bir molekül olan 

'1$�� WHN�ELU�JHQ�GH÷LO�SHN�oRN�JHQ�WDúÕ\DQ�NDUPDúÕN�ELU�\DSÕGÕU27��'L÷HU�Q�NOHLN�DVLW�
oHúLGL� RODQ� 51$¶QÕQ� �W�W�Q� PR]DLN� YLU�V�QGH� ROGX÷X� JLEL�� ED]Õ� ELWNLVHO� YLU�VOHULQ��
NDOÕWVDO�PDGGHVL�RODELOPHVL� KDULo��� NDOÕWÕPGD�ELU� URO��EXOXQPDPDNWDGÕU28��51$¶QÕQ�HQ�
|QHPOL� J|UHYL�� K�FUHOHUGH� SURWHLQ� VHQWH]LQGH� ROXS�� JHQHWLN� ELOJLQLQ� WDúÕ\ÕFÕVÕGÕU��
.URPR]RPODUÕQ� GL÷HU� \DSÕ� WDúÕ� RODQ� SURWHLQOHU�� FDQOÕGD� \DSÕ� HOHPDQÕ�� KRUPRQ�� HQ]LP��
elektron ya dD� PDGGH� WDúÕ\ÕFÕVÕ�� GHVWHNOLN� JLEL� J|UHYOHUL� \DSDQ�� DPLQR� DVLWOHULQ�
ELUELUOHULQH� SHSWLW� ED÷ODUÕ\OD� ED÷ODQPDVÕ� VRQXFX� ROXúDQ�� SROLSHSWLW� GL]LOHULQLQ� WHN�
EDúODUÕQD� \D� GD� GL÷HU�PROHN�OOHUOH� ELUOHúHUHN� LSOLNVL�� WDEDNDOÕ� \D� GD� N�UHVHO� úHNLOOHUGH�
bulunabilen, tüP�K�FUH�IDDOL\HWOHULQH�NDWÕODQ�ELU�EL\RSROLPHU�JUXEXGXU29. 

                                                
18 Janick, a.g.e., s. 500. 
19 Janick, a.g.e., s. 495; Adams/Bamford/Early, a.g.e., s. 50. Örne÷LQ�$$�ELU�]LJRWWXU��\XPXUWDGÕU��YH�$�YH�
$�JDPHWOHULQLQ�ELUOHúPHVLQGHQ�ROXúXU��+RPR]LJRW� �&&��YH�KHWHUR]LJRW��&F��ELWNLOHU�DUDVÕQGDNL�IHQRWLSLN�
IDUN�DQODúÕODPD]� 
20 Akman, a.g.e., s. 151; Janick, a.g.e., s. 495 
21 Yakar/Bilge, a.g.e., s. 201. 
22 Yakar/Bilge, a.g.e., s. 206; Akman, a.g.e., s. 59; Adams/Bamford/Early, a.g.e., s. 50.    
23 Yakar/Bilge, a.g.e., s. 205. 
24 Yakar/Bilge, a.g.e., s. 206; Adams/Bamford/Early, a.g.e., s. 50. 
25 Adenin (A), guanin (G) citozin (C), timin (T). 
26 Yakar/Bilge, a.g.e., s. 206. Bu�G|UW�KDUILQ�oHúLWOL� VD\Õ�YH�VÕUD� LOH�GL]LOPHVL�QHWLFHVLQGH�VRQVX]�JHQHWLN�
HQIRUPDV\RQ�\D]ÕODELOLU��%X�QHGHQOH�FDQOÕODUGD�'1$�D\QÕ�oHúLW�ED]ODUÕ� LKWLYD�HWPHVLQH�NDUúÕQ�oRN�oHúLWOL�
FLQV�YH�IDUNOÕ�NDUDNWHU�J|VWHUPHNWHGLU��<DNDU�%LOJH��D�J�H���V������� 
27 Yakar/Bilge, a.g.e., s. 208. 
28 Yakar/Bilge, a.g.e., s. 208-209; Akman, a.g.e., s. 61,152. 
29�.DURO�� 6HYLQo�6XOXGHUH��=HNL\H�$\YDOÕ��&HYDW� %L\RORML�7HULPOHUL�6|]O�÷������%DVNÕ��$QNDUD��������V��
545. 
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%LWNLQLQ�JHQHWLN�\DSÕVÕ�GH÷LúWLULOHUHN�ÕVODK JHUoHNOHúWLULOPHNWHGLU� %LWNL�ÕVODKÕQÕQ 

DPDFÕ��YHULPOL30��NDOLWHOL��KDVWDOÕN�YH�]DUDUOÕODUD�GD\DQÕNOÕ���VÕFDNOÕN��NXUDNOÕN�JLEL��VWUHV�
NRúXOODUÕQD� X\XPOX� oHúLWOHU� HOGH� HWPHN�YH� oHYUH\L� NRUXPDNWÕU��*�EUH� YH� WDUÕP� LOkoODUÕ�
JLEL�NLP\DVDOODUÕQ�NXOODQÕOPDVÕ�oHYUHVHO�SUREOHPOHUH�QHGHQ�ROXU��,VODK�LOH��|QHPOL�|Oo�GH�
J�EUHOHPH� LKWL\DFÕQÕ� D]DOWDQ� oHúLWOHU�JHOLúWLULOHELOLU��$\QÕ� úHNLOGH�� WDUÕP� LODFÕ�NXOODQÕPÕ�
gerektiUPH\HQ� ELWNL� oHúLGL� GH� ÕVODK� IDDOL\HWL� QHWLFHVL� HOGH� HGLOHELOLU�� .H]D�� ELWNL�
ÕVODKoÕODUÕ�� \DEDQFÕ� RW� LOkoODUÕQÕQ� NXOODQÕPÕQÕ� D]DOWPDN� DPDFÕ\OD� \DEDQFÕ� RWD�GD\DQÕNOÕ�
oHúLWOHU� JHOLúWLUHELOLUOHU�� <DEDQFÕ� RW� |OG�U�F�� LOkoODUGDQ� �KHUELVLW�� oHYUH� GRVWX� RODQODU�
dDKL��E�\�N�ELU�LKWLPDOOH��U�QOHUH�GH�]DUDU�YHUHFHNWLU��=LUD�EX�WLS�\DEDQFÕ�RW�|OG�U�F�OHU��
\DEDQFÕ� RW� LOH� �U�Q� DUDVÕQGD� D\UÕP� \DSDPD]ODU31�� 2\VD�� JHQHWLN� RODUDN� JHOLúWLULOPLú�
GD\DQÕNOÕ� W�UOHU�� \DEDQFÕ� RW� |OG�U�F�� NXOODQÕPÕQÕ� |QHPOL� |Oo�GH� D]DOWDFDNWÕU32. Islah 

oDOÕúPDODUÕ� LOH� KDVDW� VRQUDVÕ� GD\DQÕP� V�UHOHUL� X]XQ� RODQ� oHúLWOHU� GH� JHOLúWLULOPHNWHGLU��
gUQH÷LQ��GDKD� VHUW�GRNXOX�GRPDWHV� oHúLWOHUL� ÕVODK�HGLOHUHN� WDúÕPD�VÕUDVÕQGD��U�Q�ND\EÕ�
D]DOWÕODELOPHNWHGLU33. 

%LWNL� ÕVODKÕQGD�� geleneksel yöntemler veya biyoteknoloji� NXOODQÕOPDNWDGÕU��
*HOHQHNVHO�ELWNL�ÕVODK�\|QWHPOHUL��PHOH]OHPH��oDSUD]ODPD��YH�VHOHNVL\RQGDQ�ROXúPDNOD�
ELUOLNWH��UHNRPELQDV\RQ�YH�PXWDV\RQXQ�GD�ELWNL�ÕVODKÕ��]HULQGH�HWNLVL�ROPDNWDGÕU��$\UÕFD�
oHYUH�úDUWODUÕ�GD�oHúLW�ÕVODKÕQÕ�HWNLOHPHNWHGLU34. 

Melezlemede DPDo�� LNL�YH\D�GDKD� ID]OD� VD\ÕGDNL�KDW��oHúLW�\D�GD� W�UGH�EXOXQDQ�
�LVWHQLOHQ�� NDUDNWHUOHUL� ELU� oHúLW� LoLQGH� WRSODPDNWÕU35�� *HQRWLSOHUL� ELUELULQGHQ� IDUNOÕ� LNL�
ELUH\LQ� WR]ODúPDVÕ� ROD\ÕQD� PHOH]OHPH� �KLEULGL]DV\RQ��� EXQGDQ� HOGH� HGLOHQ� ELUH\H� GH�

                                                
30� 'X3RQW� YH� +ROGHQ� )RXQGDWLRQ� 6HHGV� úLUNHWOHULQLQ� JHOLúWLUGL÷L� ³7RSFURVV�´�� ELU� PÕVÕU� oHúLGL� ROXS��
\�NVHN�HQHUML�LoHUL÷LQH�VDKLSWLU��%X��U�Q�Q�Q��GDKD�E�\�N�YH�VD÷OÕNOÕ�KD\YDQODU��UHWPH\H�\DUGÕP�HGHFH÷L�
XPXOPDNWDGÕU��*RVV��-�3HWHU��³*XLGLQJ�WKH�+DQG�7KHW�)HHGV��7RZDUG�6RFLDOO\�2SWLPDO�$SSURSULDELOLW\�LQ�
Agricultural Biotechnoogy Innovation”, California Law Review, Vol. 84, 1996, s. 1401).  
31 Withers, Wayne, W., Regulation/Commercialization of Genetically Engineered Plants, in 
Biotechnology: New Developments in Federal Policies and Regulation, PLI Patents, Copyrights 
Trademarks and Literary Property Course Handbook Series No. 256, 1988, s. 102 (Goss, a.g.m., s. 1401, 
dn. 22’den naklen). 
32 Goss, a.g.m., s. 1401. 
33 Goss, a.g.m., s. 1397-1398. 
34� dHYUH� úDUWODUÕQÕQ� ÕVODK� �]HULQGH� HWNLVL� VÕQÕUOÕ� NDOPDNWDGÕU�� dHYUHVHO� GH÷LúLPLQ� VÕQÕUODUÕ�� JHQHWLN� \DSÕ�
WDUDIÕQGDQ� EHOLUOHQPHNWHGLU� �-DQLFN�� D�J�H��� V�� ������ dHYUHVHO� úDUWODUÕQ� ELU� QLO�IHUL� ELU� NDUSX]D�
G|Q�úW�UHFH÷LQL�G�ú�QPHN�LPNkQVÕ]GÕU��-DQLFN��D�J�H���V��������%LU�RUJDQL]PDQÕQ�JHQHWLN�\DSÕVÕ��JHQOHULQ�
WRSODPÕ���RQXQ�JHQRWLSL�RODUDN�EHOLUWLOLU��%LU�ELUH\LQ�EHOOL�ELU�DQGDNL�J|U�Q�ú��YH�GXUXPXQX�J|VWHUHQ��úHNLO��
GÕú�YH�Lo�\DSÕ��UHQN��NLP\DVDO�ELOHúLP��GDYUDQÕú�JLEL�W�P�|]HOOLNOHUL�RQXQ�IHQRWLSLGLU��)HQRWLp, genotip ve 
RQXQ� oHYUH� LOH� DUDVÕQGDNL� HWNLOHúLPLQ� ELU� �U�Q�G�U� �<DNDU�%LOJH�� D�J�H��� V�� ����� -DQLFN�� D�J�H��� V�� ������
dHYUHVHO�úDUWODUOD�PH\GDQD�JHOHQ�GH÷LúLP��JHQRWLSWH�ROPDPDNOD�ELUOLNWH��IHQRWLSWH�RODELOLU��<DNDU�%LOJH��
D�J�H��� V�� ����� ùHKLUDOL�� 6H]HQ�g]JHQ�� 0XUDW�� %LWNL� ,VODKÕ�� $QNDUD�� ������ V�� ����� *HQRWLSLQ� NDOÕWÕPOD�
JHoLULOPHVLQH�NDUúÕOÕN��oHYUHVHO�GH÷LúLP��NDOÕWVDO�QLWHOLNWH�ROPDGÕ÷ÕQGDQ��VRQUDNL�QHVLOOHUH�DNWDUÕODPDPÕúWÕU��
%X�QHGHQOH��EX�\ROOD�PH\GDQD�JHOPLú�GH÷LúLNOLN��NDOÕFÕ�GH÷LOGLU��<DNDU�%LOge, a.g.e., s. 241; Janick, a.g.e., 
V�������ùHKLUDOL�g]JHQ��D�J�H���V������ 
35�ùHKLUDOL�g]JHQ��D�J�H���V��������� 
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melez (hibrid) denilmektedir36��0HOH]OHPH�LOH�LNL�HEHYH\QLQ�IDUNOÕ�NDUDNWHUOHUL���UHWLOHQ�
QHVLOGH�ELUOHúWLULOLU� 

$\QÕ�NDUDNWHUOHU�EDNÕPÕQGDQ�IDUNOÕ�RODQ�LNL�KRPR]LJRW�ELUH\LQ�PHOH]OHQPHVLQGHQ�
elde edilen F1

37� ELUH\OHULQLQ� KHSVL� D\QÕ� JHQRWLSH� VDKLSWLU38. F1 hibridlerinden toplanan 

WRKXPODUÕQ� PHOH]OHQPHVL� LOH� HOGH� HGLOHQ� )2� KLEULGOHULQLQ� W�P��� D\QÕ� |]HOOL÷H� VDKLS�
GH÷LOOHUGLU��=LUD��)1’lerin melezlenmesinden elde edilen F2’lerde, ana-EDEDQÕQ�)1’lerde 

JL]OL� NDODQ�NDUDNWHUOHUL� WHNUDU�RUWD\D�oÕNPDNWDGÕU��d�QN��)1 melezleri her iki gen çifti 

LoLQ�KHWHUR]LJRWWXU��IDNDW�GRPLQDQW�JHQOHUH�VDKLS�ROGXNODUÕ� LoLQ�R�GRPLQDQW�NDUDNWHUOHUL�
\DQVÕWÕUODU39�� 0HOH]OHU�� HEHYH\QOHULQGHQ� GDKD� GD\DQÕNOÕ� YH� YHULPOL� ROPD� H÷LOLPLQGH�
ROPDVÕQD�NDUúÕQ40��EX�NDUDNWHUOHU�JHOHFHN�QHVLOOHUH�\HWHUOL�|Oo�GH�DNWDUÕODPazlar41. Zira 

KLEULGOHU� KHWHUR]LJRWWXU�� GROD\ÕVÕ\OD� \HQLGHQ� PHOH]OHQGLNOHULQGH� KHS� D\QÕ� |]HOOLNWH�
bireyler meydana getiremezler42. Bu nedenle, çiftçiler her yeni sezonda, bitkinin melez 

WRKXPODUÕQÕ�DOPDN�]RUXQGD�NDOÕU43.  

%LWNLQLQ� WRKXPX�HNLOGL÷LQGH��NDUDNWHUOHULQ� LOHULNL�QHVLOOHUGH� LVWLNUDUOÕ�ELU�úHNLOGH�
PXKDID]DVÕ� �\HNQHVDNOÕN�� JHUHNLU44�� %X� QHGHQOH�� NHQGL� LoLQGH� oDSUD]ODPDQÕQ� VRQXFX�
KHWHUR]LJRWOXN��KÕ]OÕ� ELU� úHNLOGH� RUWDGDQ�NDOGÕUÕOÕU45. Bu çaprazlamalara, saf hatlar elde 

edilinceye kadar devam edilir46. Kendi\OH� G|OOHQHQ� ELWNLOHUGH� \DSÕODQ� ÕVODK�
oDOÕúPDODUÕQGD��)4 neslinde dahi bitki seçimine devam edilir; çünkü henüz homozigotluk, 

ÕVODKoÕQÕQ� LVWHGL÷L� G�]H\H� WDP� RODUDN� XODúDPDPÕúWÕU47�� $OWÕQFÕ� \ÕOGD� HOGH� HGLOHQ� )5 

QHVOLQGH�� WRKXP� NDUDNWHUL� D\QÕ� RODQ� ELWNLOHU� VHoLOHUHN� HUWHVL� \ÕO� \HQL� oHúLW� RODUDN�

                                                
36� 0HOH]OHPH� oDOÕúPDODUÕQGD� HEHYH\QOHUGHQ� LVWHQPH\HQ� NDUDNWHUOHULQ� )�� ELWNLVLQH� JHoPHVL� KkOLQGH�� EX�
LVWHQPH\HQ� |]HOOLNOHULQ� EXOXQGX÷X� JHQOHU�� N�OW�U� ELWNLVLQLQ� WHNUDUODQDQ� HEHYH\Q� RODUDN� NXOODQÕOPDVÕ�
suretiyle geri melezleme (backcross) LOH� HOHQHELOLU� �ùHKLUDOL�g]JHQ�� D�J�H��� V�� ������ %|\OHFH� JHUL�
melezlemede F1 hibridi parentleri ile çaprazlanabilir (Janick, a.g.e., s. 522).   
37 Bu çaprazlamadan elde edilen ilk nesil, F1�RODUDN�DGODQGÕUÕOÕU��(÷HU�SDUHQWOHU�KRPR]LJRW�LVH��W�P�JHQOHU�
için F1 heterozigottur ve F2 teorik olarak mümkün olan tüm genotipleri içerebilir (Janick, a.g.e. s. 497).   
38�gUQH÷LQ�$$�YH�DD�oDSUD]ODQÕUVD�HOGH�HGLOHQ�QHVLOOHULQ�JHQRWLSOHUL�$D�RODFDNWÕU� 
39 Yakar/Bilge, a.g.e., s. 255; Adams/Bamford/Early, a.g.e., s. 52. 
40 Melezlerin, ebeveynden daha üstün özellikler göstermesine, melez gücü (heterosis, hibrid vigor) denir 
�ùHKLUDOL�g]JHQ��D�J�H���V�������-DQLFN��D�J�H���V�����-506).  
41�ùHKLUDOL�g]JHQ��D�J�H���V�������-DQLFN��D�J�H���V�����-506. 
42 Yakar/Bilge, a.g.e., s. 251 Adams/Bamford/Early, a.g.e., s. 52. 
43 Derzko, M. Natalie, “Plant Breeders’ Rights in Canada and Abroad: What are These Rights and How 
Much Must Society Pay for Them?”, McGill Law Journal, Volume 39, 1994, s. 148; Hannig, Mark, “An 
Examination of the Possibility to Secure Intellectual Property Rights for Plant Genetic Resources 
Developed By Indigenous Peoples of the NAFTA Satates: Domestic Legislation Under the International 
Convention for Protection of New Plant Varieties”, Arizona journal of Internationaland Comparative Law, 
Vol. 13, No.1, 1996, s. 185. 
44 Lewis, R., “Agritechnology: Building a Better Plant” in D. Calhoun, ed., 1988 Tearbook of Science and 
the Future, Chicago: Encylopaedia Britannica, 1988, s.101 (Derzko, a.g.m., s. 148’den naklen). 
45 Janick, a.g.e. s. 517. 
46� 0HOH]OHPHGH�� WHNVHO� VHoPH� �SHGLJUL�� \|QWHPL�� WRSWDQ� VHoPH� \|QWHPL�� GH÷LúWLULOPLú� WRSWDQ� VHoPH�
\|QWHPL��JHUL�PHOH]OHPH��oRNOX�PHOH]OHPH�JLEL�GH÷LúLN�\|QWHPOHU�NXOODQÕOPDNWDGÕU��*HQLú�ELOJL�LoLQ�EN]��
ùHKLUDOL�g]JHQ��D�J�H���V������YG�� 
47�ùHKLUDOL�g]JHQ��D�J�H���V������ 
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GHQHPHOHUH�DOÕQÕUODU48. Denemeler 14-���QFL�\ÕOODUD�NDGDU�X]D\DELOLU��(Q�VRQXQGD��HOGH�
HGLOHQ�\HQL�oHúLGLQ�WRKXPX��UHWLOLS�GD÷ÕWÕPD�KD]ÕUODQÕU49. 

$QFDN�\HNQHVDNOÕ÷Õ�VD÷ODPDN�LoLQ��oDSUD]�WR]ODúDQ�ELWNLOHUL�NHQGL\OH�oDSUD]lama, 

PHOH]�J�o�LoLQ�JHUHNOL�RODQ�KHWHUR]LJRWOX÷XQ�JLGHULOPHVLQH�QHGHQ�RODFDNWÕU��%X�QHGHQOH�
\HNQHVDNOÕ÷Õ�VD÷ODPDQÕQ�YH�D\QÕ�]DPDQGD�KHWHUR]LJRWOX÷X�NRUXPDQÕQ� WHN�\|QWHPL��KHU�
zaman F1 hibridleri yeniden üretmektir.  

*HQ� NRPELQDV\RQODUÕQÕQ� \HQLOHQPHVL�� VDGHFH� HúH\OL� �UHPH� VRQXFXQGD� RUWD\D�
oÕNDELOGL÷LQGHQ�� YHMHWDWLI� ELWNLOHUGH� JHQHWLN� GH÷LúLP� HOGH� HGHELOPHN� LoLQ�� HúH\OL�
�UHPHGHQ� \DUDUODQÕOÕU50. Elde edilen melez döllerde, istenilen karakterlere sahip olan 

klonlar, ebeveyn (anaç) olarak seçilerek yeni bir popuODV\RQ� JHOLúWLULOLU51. Klonlar, 

WHNUDUODPDOÕ�DUD]L�GHQHPHOHULQH�DOÕQDUDN�LVWHQLOHQ�NDUDNWHUOHU�DoÕVÕQGDQ�WHVW�HGLOLU�� 
0HOH]OHPH� oDOÕúPDODUÕ�� ELWNL� oHúLWOHUL� DUDVÕQGD� JHUoHNOHúWLULOHELOGL÷L� JLEL� W�UOHUL�

DUDVÕQGD� GD� JHUoHNOHúWLULOHELOLU�� %X� \ROOD� tür (spesiyes) melezleri de elde 

edilebilmektedir52��$\QÕ�FLQVLQ��JHQXVXQ��IDUNOÕ�W�UOHULQH�DLW�ELUH\OHULQ�oDSUD]ODQPDVÕ�LOH�
RUWD\D�oÕNDQ�PHOH]OHUH��W�U�PHOH]L��IDUNOÕ�FLQVOHU�DUDVÕQGD�RUWD\D�oÕNDQ�PHOH]OHUH�LVH��FLQV�
melezi denmektedir53. Tür melezinde, türlerde, ana EDEDGDQ�JHOHQ�NURPR]RPODU�DUDVÕQGD�
\DSÕ� YH� VD\Õ� EDNÕPÕQGDQ� X\XúPD]OÕN� RODELOLU�� $\UÕFD� JHQOHU� DUDVÕQGD� GD� X\XúPD]OÕN�
olabilir.  

%LWNL�ÕVODKÕQGD�PHOH]OHPH�GÕúÕQGD��seleksiyon yöntemi�GH�NXOODQÕOPDNWDGÕU��'R÷DO�
PHOH]OHQPH� YH�PXWDV\RQODU� VRQXFX� JHQHWLN� GH÷LúLm gösteren populasyonda, istenilen 

DPDFD�X\JXQ�ELWNL�YH\D�ELWNL�JUXSODUÕQÕQ�VHoLPLQH�GD\DQDQ�ÕVODK�PHWRGXQD�VHOHNVL\RQ�
denmektedir54. Bu metotta, istenilen karakterlere sahip bitkiler seçilir ve bunlar yeniden 

üretilir55�� ,VODKoÕ� LoLQ� SUREOHP�� SHN� oRN� IDUNOÕ genotip içeren populasyonla 

NDUúÕODúPDVÕGÕU�� ,VODKoÕ�� EX� SRSXODV\RQGD� LVWHQLOHQ� WLSOHUL� EXODFDN� YH� VDNOD\DFDNWÕU��

                                                
48�9HULP�GHQHPHOHULQH�)��YH�\D�)��QHVLOOHULQGH�EDúODQPDNWD�YH�VHoLOHQ�KDWWÕQ�VDIODúWÕUÕOPDVÕ�GDKD�VRQUDNL�
QHVLOOHUH�EÕUDNÕOPDNWDGÕU��ùHKLUDOL�g]JHQ��D�J�H���V������� 
49�ùHKLUDOL�g]JHQ��D�J�H���V������ 
50�ùHKLUDOL�g]JHQ��D�J�H���V������ 
51�ùHKLUDOL�g]JHQ��D�J�H���V������ 
52�(NPHNOLN� EX÷GD\�� GR÷DGD� NHQGLOL÷LQGHQ�PH\GDQD� JHOPLú� DOORKHNVDSORLG� ELU� W�U�PHOH]LGLU��+D\YDQODU�
DOHPLQGH� LVH�� NDWÕU� EXQD� |UQHNWLU�� DW� LOH� HúH÷LQ� HúOHúPHVLQLQ� �U�Q�G�U�� DQFDN� NDWÕUGD� DQD� EDEDVÕQD� DLW�
NURPR]RPODU� DUDVÕQGD� ELU� X\XúPD]OÕN� ROGX÷X� LoLQ� QRUPDO� JDPHWOHU� YHUPH]�� EX� QHGHQOH� NÕVÕUGÕU�
(Yakar/Bilge, a.g.e., s. 326). 
53 Yakar/Bilge, a.g.e., s. 325; Adams/Bamford/Early, a.g.e., s. 12. 
54�ùHKLUDOL�g]JHQ��D�J�H���V����� 
55� 'HU]NR�� D�J�P��� V�� ����� 0�*�.�-RQHV�.�/ÕQGVH\�� 0ROHFXODU� %LRORJ\� DQG� %LRWHFKQRORJ\�� 6HFRQG�
Edition, Edited by J.M.Walker/E.B. Molecular Biology and Biotechnology, The Royal Society of 
Chemistry, London-1988, s. 117. 
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Seleksiyon, teksel pedigri (saf hat)56, toptan (mass) seçme57�YH\D�WHNUDUODPDOÕ��UHNXUHQW��
VHOHNVL\RQ�\|QWHPOHUL�LOH�JHUoHNOHúWLULOHELOLU58.  

BiWNL� ÕVODKÕQD�� rekombinasyon ve mutasyon da etki etmektedir59. 

Rekombinasyona,� PH\R]� HVQDVÕQGD� PH\GDQD� JHOHQ�� NURVVLQJRYHU�� YH\D� PHWDID]� �¶GH�
ELYDOHQWOHULQ� ED÷ÕPVÕ]� GL]LOLúL� \RO� DoPDNWDGÕU60�� .URVVLQJRYHU�� SDNLWHQ� VDIKDVÕQGD��
HúOHúPH�KkOLQGH�RODQ�KRPRORJ�NURPR]RPODUÕQ�NURPDWLGOHUL61� DUDVÕQGD�SDUoD�GH÷LúPHVL�
ROD\ÕGÕU62��3DUoD�GH÷LúPHVLQH�X÷UD\DQ�NURPDWLGOHUGH��\HQL�JHQ�NRPELQDV\RQX�PH\GDQD�
gelir.  

Mutasyon,� JHQHWLN� ELOJLGH� PH\GDQD� JHOHQ� GH÷LúLPGLU63. Mutasyonlar 

NHQGLOL÷LQGHQ64 meydana gelebilir veya suni olarak (X��.�������ÕúÕQODUÕ��XOWUDYL\ROH�ÕúÕN��
HOHNWURQ�� Q|WURQ� ERPEDUGÕPDQODUÕ� YH� FROFKLFLQH� JLEL� oHúLWOL� NLP\DVDO� PDGGHOHUOH��
meydana getirilebilir 65�� 0XWDV\RQODU�� JHQHOOLNOH� ELUH\H� GH]DYDQWDM� VD÷ODU�� DQFDN� ED]Õ�
KkOOHUGH� �VW�QO�N� ND]DQGÕUÕUODU�� (÷HU� EXQODUÕQ� HNRQRPLN� YH\D� HVWHWLN� GH÷HUL� YDUVD��
LQVDQODU� EXQODUÕ� VHoHU� YH� �UHWLUOHU66. Mutasyonlar67�� NURPR]RP� \DSÕVÕ� YH� NURPR]RP�
VD\ÕVÕ� GH÷LúPHOHUL68, gen mutasyonu69� � YH� K�FUH� oHNLUGH÷LQLQ� GÕúÕQGDNL� NÕVÕPODUGD�
meydana gelen mutasyonlar olmak üzere dört tiptir70.  

Geleneksel ELWNL� ÕVODKÕQÕ�� DNUDED� ROPD\DQ� W�UOHUGH� HúH\OL� ELUOHúPHQLQ�
\HWHQHNVL]OL÷L�� GR÷DO� RODUDN� PH\GDQD� JHOHQ� YH\D� UDVWJHOH� ELU� úHNLOGH� EDúODWÕODQ�
PXWDV\RQODU��EHOLUOL�JHQHWLN�GH÷LúLNOLNOHUL�HOGH�HWPHGH�\HWHQHNVL]OLN�YH�VH\UHN�YH\D�QDGLU�

                                                
56�<XUGXPX]GD�EX�\|QWHPOH�JHOLúWLULOHQ�EX÷GD\�oHúLWOHULQH���³6LYDV������´��³.|VH�������´��³6HUWDN���´��
³<D\OD����´��³$NRYD´��³$NEDúDN�������´��³.XQGXUD�������´��³.DUDNÕOoÕN�����´��DUSD�oHúLWOHULQH��³7RNDW�
������´��³=DIHU����´��\XODI�oHúLGLQH��³<HúLON|\�����´�|UQHN�J|VWHULOHELOLU��ùHKLUDOL�g]JHQ��D�J�H���V������ 
57�%X�PHWRG�LOH�JHOLúWLULOHQ�³3XUGXH���´�DUSD�oHúLWL��³7HQHVVH´�NÕúOÕN�DUSD�oHúLGLQGHQ�VHoLOHQ�DOWÕ�ELWNLQLQ�
WRKXPODUÕQÕQ� NDUÕúWÕUÕOPDVÕ� LOH� JHOLúWLULOPLúWLU�� ³0LVVRXUL´� DUSD� oHúLWL� GH�� ³6W�� Louis Seedsman” arpa 
oHúLGLQGHQ�ÕVODK�HGLOPLúWLU��ùHKLUDOL�g]JHQ��D�J�H���V������ 
58�*HQLú�ELOJL�LoLQ�EN]��ùHKLUDOL�g]JHQ��D�J�H���V����-95, 120 vd; Janick, a.g.e. s. 518-519. 
59� %X÷GD\GD� NÕVD� ER\OX� VD÷ODP� VDSOÕ� ³5HJHQL´�� ³6WDGOHU´�� ³&DVWHOGHOPRQWH´�� &DVWHOSorziano” ve 
³&DVWHOIXVDQR´��PXWDV\RQOD�PH\GDQD�JHWLULOHQ�oHúLWOHUH�|UQHNWLU��ùHKLUDOL�g]JHQ��D�J�H���V�����-157). 
60 Yakar/Bilge, a.g.e., s. 47-48, 235-239. 
61 Her kromozom, kromatid denen iki iplikten meydana gelmektedir. 
62 Yakar/Bilge, a.g.e., s. 44; Akman ,a.g.e., s. 151. 
63�-DQLFN��D�J�H���V�������<DNDU�%LOJH��D�J�H���V�������ùHKLUDOL�g]JHQ��D�J�H���V������ 
64�����¶GD�+HLGHOEHUJ¶GH�ELU�EDKoHGH�EXOXQPXú�RODQ�&KHOLGRQLXP�PDMXV�ODFLQLDWX�ELWNLVL��EXQD�|UQHNWLU�
(Yakar/Bilge, a.g.e., s. 311). 
65 Yakar/Bilge, a.g.H���V�������ùHKLUDOL�g]JHQ��D�J�H���V�������-DQLFN��D�J�H��V������ 
66 Yakar/Bilge, a.g.e., s. 324-325; Janick, a.g.e. s. 517. 
67� 0XWDV\RQODUD� VHEHS� RODQ� ÕúÕQVDO� YH� NLP\DVDO� HWNHQOHUH� PXWDJHQ�� PXWDV\RQX� IHQRWLSLQGH� J|VWHUHQ�
bireylere de mutant denir (Yakar/Bilge, a.g.e., s. 311).   
68� .URPR]RP� VD\ÕVÕ� GH÷LúPHOHUL� SROLSORLG� oHúLWOHULQ� RUWD\D� oÕNPDVÕQD� QHGHQ� ROXU�� 9�FXW� K�FUHOHULQGH�
�Q�¶LQ� WDP� NDWODUÕ� NURPR]RP� VD\ÕVÕQD� VDKLS� ROPD� ROD\ÕQD� SROLSORLGL�� E|\OH� ELUH\OHUH� GH� SROLSORLG� GHQLU�
(Yakar/Bilge, a.g.e., s. 318).� 3ROLSORLGOHU�� GLSORLGOHUH� RUDQOD� E�W�Q� RUJDQODUÕ� EDNÕPÕQGDQ� GDKD� LULGLUOHU��
(Yakar/Bilge, a.g.e., s. 320; Janick, a.g.e., s. 509).   
69�*HQLQ�NURPR]RP��]HULQGHNL�\HUL�GH÷LúPHNVL]LQ�\DSÕVÕQGD�RUWD\D�oÕNDQ�GH÷LúPHOHUH��JHQ�PXWDV\RQX�\D�
da nokta mutasyonu denLU��ùHKLUDOL��g]JHQ��D�J�H���V�������<DNDU�%LOJH��D�J�H���V������� 
70�*HQLú�ELOJL�LoLQ�EN]��<DNDU�%LOJH��D�J�H���V������YG���ùHKLUDOL�g]JHQ��D�J�H���V������YG� 
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RODQ� UHNRPELQDQWODUÕQ� NHúILQGH�]RUOXNODU� VÕQÕUODQGÕUÕU71��$\UÕFD�� JHQHWLN� GH÷LúLP�� ÕVODK�
LoLQ� ELU� GH÷HU� WDúÕGÕ÷ÕQGD� ELOH�� UHNRPELQDQW� GL]LVLQL� �UHWPHN� LoLQ� ]DPDQ72 ve üstün 

UHNRPELQDQWÕ� \HQLGHQ� HOGH� HWPHGH� JHUHNOL� SRSXODV\RQX� \HWLúWLUPHN� LoLQ� \HU� JHUHNLU73. 

.H]D��HúH\OL�\ROGDQ�WHN�JHQLQ�DNWDUÕOPDVÕQGD�GDKL�oR÷X�]DPDQ��ED÷OÕ�JHQOHULQ�EXOXQGX÷X�
NURPR]RP� SDUoDVÕ� GD� DNWDUÕOÕU�� %X� GXUXPGD� LVWHQPH\HQ� |]HOOLNOHU� GH� \HQL� ELWNL\H�
DNWDUÕOPÕú�ROXU��EXQODUÕQ�JLGHULOPHVL�LVH�]DPDQ�DOÕFÕ�YH�\R÷XQ�oDOÕúPDODU�JHUHNWLULU74.  

Biyoteknoloji (genetik mühendislik) ile� GDKD� NÕVD� V�UHGH� \�NVHN� YHULPOL��
KDVWDOÕNODUD� GD\DQÕNOÕ� oHúLWOHU� JHOLúWLUPHN� P�PN�Q� KkOH� JHOPLúWLU75�� *HOHQHNVHO� ÕVODK�
\|QWHPLQGH�� JHQHOOLNOH� DNUDED� W�UOHULQ� HúH\OL� RODUDN� PHOH]OHQHELOPHVL� QHGHQL\OH��
HULúLOHELOHFHN� JHQ� ]LQFLUOHUL� VÕQÕUOÕGÕU�� %XQD� NDUúÕQ�� JHQHWLN� P�KHQGLVOLN�� QHUHGH\VH�
KHUKDQJL�ELU�GL÷HU�RUJDQL]PDGDNL��|UQH÷LQ�YLU�VOHU��EDNWHULOHU��DOJOHU��PDQWDUODU��PD\DODU�
YH� DNUDED� ROPD\DQ� W�UOHUGHNL� JHQOHUH� HULúLPH� L]LQ� YHULU76. Genetik mühendislik, 

PROHN�OHU� oDOÕúPDODUOD�� ELWNLQLQ� PHYFXW� JHQOHULQL� GH÷LúWLUPH\L�� IDUNOÕ� ELWNL� JHQOHULQLQ�
ELUOHúWLULOPHVLQL� YH� JHQOHULQ� ELU� ELWNLGHQ�GL÷HULQH� DNWDUÕOPDVÕQÕ� VD÷ODU77. Biyoteknoloji, 

oHúLW� JHOLúWLUPH\H hücre düzeyinde \DNODúÕU�� LVWHQLOHQ� |]HOOL÷LQ� ND\QD÷Õ� RODQ� JHQHWLN�
ELOJL\L� EXOPDN� LoLQ�ELWNLQLQ�'1$¶VÕQÕ analiz eder78��%X�\ROOD� ÕVODKoÕODU�� LVWHQLOHQ�JHQL�
L]ROH� HGHUHN� YH\D� GL÷HU� ELU� úHNLOGH� ELWNLQLQ� JHQHWLN� \DSÕVÕQÕ� LúOH\HUHN� oHúLGL� ÕVODK�
edebilirler79�� *HQOHULQ� GH÷LúWLULOPHVL�� L]RODV\RQX� YH� DNWDUÕOPDVÕQGD�� � \HQL� WHNQLNOHU�
NXOODQÕOPDNWDGÕU��%X�WHNQLNOHU��K�FUH�VHOHNVL\RQX�YH�VRPDNORQDO�GH÷LúLNOLN80, protoplast 

füzyonu81�YH�UHNRPELQDQW�'1$��JHQ�NORQODPD�¶\Õ82 içermektedir83.  

                                                
71 Janick, a.g.e. s. 527. 
72�*HQHWLN� ÕVODK� VRQXFX� HOGH� HGLOHQ� ELWNL� oHúLGLQLQ� WLFDUv� GH÷HUH� VDKLS� ELU� oHúLW� KkOLQH� JHOHELOPHVL� LoLQ��
DOWÕGDQ� RQ� \ÕOD� NDGDU� ]DPDQ� JHUHNPHNWH\GL�� %XQD� NDUúÕOÕN�� JHQHWLN� P�KHQGLVOL÷LQ� EX� V�UH\L� \DUÕ\D�
indirmesi beklenmektedir (Withers, a.g.m., s. 99 (Goss, a.g.m., s. 1400’den naklen)). 
73 Janick, a.g.e. s. 527; Jones/Lindsey, Molecular Biology and Biotechnology, s. 117 
74�ùHKLUDOL�g]JHQ��D�J�H���V������ 
75 Goss, a.g.m., s. 1400. 
76 Jones/Lindsey, Molecular Biology and Biotechnology, s. 118. 
77�ùHKLUDOL��g]JHQ��D�J�H���V������ 
78 Peter M. Gresshoff, Technology Transfer of Plant Biotechnology, London-New York-Tokyo 1997, 
Edited by Peter M. Gresshoff, s.I; Hannig, a.g.m., s. 186. 
79 Withers, a.g.m., s. 100 (Goss, a.g.m., s. 1400-1401’den naklen). 
80� %X� PHWRG�� W�P� ELU� ELWNL� SRSXODV\RQX� �]HULQGH� VHOHNVL\RQGDQ� ]L\DGH� K�FUH� SRSXODV\RQODUÕQÕQ 
VHOHNVL\RQXQD�GD\DQPDNWDGÕU��-DQLFN��D�J�H��V�������-RQHV�/LQGVH\��0ROHFXODU�%LRORJ\�DQG�%LRWHFKQRORJ\��
V�������%X�WHNQL÷LQ�EDúDUÕOÕ�RODELOPHVL�LoLQ��ELWNLOHUL�WHN�K�FUHGHQ�\HQLGHQ��UHWPHN�P�PN�Q�ROPDOÕGÕU��%X�
WHNQL÷LQ� ]RUOX÷X�� K�FUHVHO� G�]H\GH� GH÷LúLNOLN� LoLQ� VHOHNVL\RQ� ]RUOX÷XGXU� �-DQLFN�� D�J�H�� V�� �����
Jones/Lindsey, Molecular Biology and Biotechnology, s. 121). 
81� øNL� IDUNOÕ� W�U�Q�� SURWRSODVWODUÕ� L]ROH� HGLOHUHN� ELUOHúWLULOHELOLU�� ø]ROH� LúOHPL� LVH�� X\JXQ� HQ]LPOHUOH� K�FUH�
GXYDUODUÕQÕQ�VLQGLULOPHVL�VXUHWL\OH�JHUoHNOHúLU��-DQLFN��D�J�H��V������-RQHV�/LQGVH\��0ROHFXODU�%LRORJ\�DQG�
%LRWHFKQRORJ\��V�������ùHKLUDOL�g]JHQ��D�J�H��� V��������6XVSHQVL\RQ�LoLQGH�\HWLúWLULOHQ��JHQHWL÷H�VDKLS�LNL�
SURWRSODVW�NDUÕúWÕUÕOÕU��E|\OHFH�KLEULG�K�FUHOHU�HOGH�HGLOLU��-DQLFN��D�J.e. s. 528; Jones/Lindsey, Molecular 
%LRORJ\�DQG�%LRWHFKQRORJ\��V�������ùHKLUDOL�g]JHQ��D�J�H���V������� 
82� 5HNRPELQDQW�'1$� LoLQ� ELUNDo� DQDKWDU� DúDPDQÕQ� EDúDUÕ\OD� JHUoHNOHúWLULOPHVL� JHUHNPHNWHGLU�� %XQODU��
JHQLQ� EHOLUOHQPHVL� YH� L]RODV\RQX�� JHQLQ� NORQODQPDVÕ� �JHQ� LoHUHQ� '1$¶QÕQ� EDNWHULGH� NRS\DODQPDVÕ-
UHSOLNDV\RQX���NLPOL÷L�EHOLUOHQHQ�'1$¶QÕQ�DOÕFÕ�K�FUHOHUH�WUDQVIHUL��JHQ�WUDQVIRUPDV\RQX���DOÕFÕ�K�FUHGHNL�
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*HQOHULQ� DNWDUÕOPDVÕQGD�� ELU� JHQ� WDúÕ\ÕFÕVÕ� NXOODQÕODELOHFH÷L� JLEL�� GLUHNW� JHQ�
WUDQVIHUL� GH� P�PN�QG�U�� *HQOHULQ� DNWDUÕOPDVÕQGD�� \DQL� JHQOHULn istenilen hücrelere 

WDúÕQPDVÕQGD�� NXOODQÕODQ� \|QWHPOHU� JHQHO� RODUDN�� IL]LNVHO� \|QWHPOHU� YH� EL\RORMLN�
YHNW|UOHU� �WDúÕ\ÕFÕODU�� ROPDN� �]HUH� LNL� JUXSWD� WRSODQPDNWDGÕU84. Fiziksel yöntemler85, 

'1$¶QÕQ� GR÷UXGDQ� GR÷UX\D� HQMHNVL\RQX86�� OLSR]RP� IRUP�ODV\RQODUÕ87 ve balistik gen 

enkeksiyonu88�\|QWHPOHULQL�LoHULU��)L]LNVHO�\|QWHPOHU�EDVLW�ROPDODUÕQD�NDUúÕQ�HWNLVL]GLU��
D\UÕFD�\DEDQFÕ�JHQOHU��VDGHFH�EHOLUOL�ELU�V�UH�IRQNVL\RQHO�NDODELOPHNWHGLU89. Bu nedenle, 

JHQHOOLNOH�YLU�V�N|NHQOL�YHNW|UOHU�DUDFÕOÕ÷Õ\OD�ÕVODK�\ROX�WHUFLK�edilmektedir90. Bu amaçla 

JHQHWLN� PHWDU\DO� DNWDUÕPODUÕQGD� �WUDQVIRUPDV\RQXQGD��� ELU� JHQ� WDúÕ\ÕFÕVÕ� RODUDN�
bakteriler91, fajlar, virüsler92, enzimler93 ve plazmidlerden94�\DUDUODQÕODELOLU� 
                                                                                                                                           
'1$¶QÕQ�WDPDPODQPDVÕ�YH�\HQL�'1$�J|U�Q�ú��LOH�ELWNL�LoLQH�DNWDUÕOPÕú�K�FUHOHULQ�\HQLGHQ��UHWLOPHVLGLU�
(JanLFN��D�J�H��V�������ùHKLUDOL�g]JHQ��D�J�H���V������ 
83� *HQLú� ELOJL� LoLQ� EN]�� -DQLFN�� D�J�H�� V�� ���-351, 527 vd.; Jones/Lindsey, Molecular Biology and 
%LRWHFKQRORJ\�� V�� ���� YG�� ùHKLUDOL�g]JHQ�� D�J�H��� V�� ���� YG��� *LQJROG�� (�%��� -RQV�/LQGVH\�� 0ROHFXODU�
Biology and Biotechnology, Second Edition, Edited by J.M.Walker/E.B.Gingold, The Royal Society of 
Chemistry, London, 1988, s. 25 vd. 
84�<DúDU��hPLW��³*HQ�$NWDUÕP�7HNQLNOHUL´��V����www.genbilim.com [23.06.2004]. 
85 Islahta kXOODQÕODQ� IL]LNVHO� YH� NLP\DVDO� \|QWHPOHU� úXQODUGÕU�� ���� WUDQVIHULQ-UHVHSW|U�� DUDFÕOÕ÷Õ� LOH�� ����
LSRIHFWLRQ������DVLDJOLNRSURWHLQ�'1$�NRQMXJDWODUÕ������'LUHN�DNWDUÕP������.DOVL\XP�IRVIDW�o|NW�UPHVL�LOH��
(6) diethilaminoetil dekstran; (7) elektoporasyon; (8)� VRQLNDV\RQ�� ���� ND]ÕPD� \|QWHPL�� �����
SROLEUHQH�GLPHWLOVXOIRNVLG�������KHW�LQMHNVL\RQ�������SDUWLN�O�ERPEDUGÕPDQÕ��<DúDU��D�J�P���V����� 
86�øOJLOL�JHQ�'1$¶VÕQÕ�WDúÕ\DQ�SOD]PLW��GR÷UXGDQ�GR÷UX\D��|UQH÷LQ�NDV�LoLQH��HQMHNWH�HGLOLU��<DúDU��D�J�P���
s.1). 
87 Lipo]RPODU�� OLSLGOHUGHQ� ROXúDQ�PROHN�OOHUGLU��'1$¶\Õ� LoOHULQH� DOPD�PHNDQL]PDODUÕQD� J|UH�� NDW\RQLN�
lipozomlar ve pH-GX\DUOÕ�OLSR]RPODU�ROPDN��]HUH�LNL�NDWHJRUL\H�D\UÕOÕUODU��.DW\RQLN�OLSR]RPODU�DUWÕ�\�NO��
ROGXNODUÕQGDQ�� HNVL� \�NO�� RODQ� '1$� LOH� GD\DQÕNOÕ� ELU� NRPSOHNV� ROXúWXUXU�� EXQD� NDUúÕOÕN�� S+-GX\DUOÕ�
OLSR]RPODUVD�QHJDWLI�\�NO��ROGXNODUÕQGDQ��HNVL�\�NO��RODQ�'1$�LOH�ELU�NRPSOHNV�ROXúWXUPD]�DPD�LoOHULQGH�
WDúÕUODU��<DúDU��D�J�P���V����� 
88�%DOLVWLN�'1$�HQMHNVL\RQX��SDUoD�ERPEDUGÕPDQÕ�YH\D�JHQ�WDEDQFDVÕ�RODUDN�GD�DGODQGÕUÕOÕU��%X�\|QWHPGH��
JHQHOOLNOH�DOWÕQ�\D�GD� WXQJVWHQGHQ�ROXúDQ��-��PP�ER\XWXQGD�PLNURSDUoDFÕNODU�� WHGDYL�HGLFL�JHQL� WDúÕ\DQ�
SOD]PLW�'1$¶VÕ�LOH�NDSODQÕU��VRQUD�GD�EX�SDUoDFÕNODUD�KÕ]�ND]DQGÕUÕODUDN��K�FUH�]DUÕQÕ�GHOLS��LoHUL�JLUPHOHUL�
VD÷ODQÕU� �<DúDU�� a.g.m., s.1; Gresshoff, a.g.e., s.Preface; Jones/Lindsey, Molecular Biology and 
Biotechnology, s. 124-127). 
89�<DúDU��D�J�P���V��� 
90�<DúDU��D�J�P���V��� 
91�*HQ�DNWDUPD�DPDFÕ\OD�NXOODQÕODQ�SODVPLGOHULQ�HQ�|QHPOLVL��$JUREDFWHULXP�WXPHIDFLHQV�EDNWHUL�W�U�QGHQ�
elde edilen “Ti” (tumour-LQGXFLQJ��SODVPLGOHULGLU��gUQH÷LQ�� IDVXO\HGH�SURWHLQ�GHSRODQPDVÕQÕ� LGDUH�HGHQ�
³SKDVHROOLQ´� JHQOHULQLQ� ELU� EDúND� ELWNL\H� DNWDUÕOPDVÕQGD�7L� SODVPLGOHUL� WDúÕ\ÕFÕ� RODUDN� NXOODQÕOPDNWDGÕU��
*HQOHU� |QFH� 7L� SODVPLGOHULQH� DNWDUÕOPDNWD� VRQUD� LVWHQLOHQ� NRQXNoX� ELWNLQLQ� JHQHWLN� \DSÕVÕQD�
DNWDUÕOPDNWDGÕU��ùHKLUDOL�g]JHQ��D�J�H���V������� 
92� *HQOHUL� K�FUHOHUH� WDúÕPD� DPDFÕ\OD� NXOODQÕODQ� YH� JHQHWLN� RODUDN� ]DUDUVÕ]� KkOH� JHWLULOPLú� YLU�VOHUH� GH�
YHNW|U� GHQLU�� 9LU�VOHULQ� KDVWDOÕ÷D� \RO� DoDQ� JHQ� SDUoDODUÕQÕQ� \HULQH�� KDVWDODUÕ� L\LOHúWLUPH� DPDFÕ\OD�
UHNRPELQDQW�JHQOHU�\HUOHúWLULOPHNWHGLU��'H÷LúWLULOPLú�EX�YLU�VOHU��K�FUH\H�JLUPHN�LoLQ�NHQGL�\|QWHPOHULQL�
NXOODQÕUODU� YH� JHQRPODUÕQÕQ� HNVSUHV\RQX� VRQXFX�� JHQLQ� NRGODGÕ÷Õ� SURWHLQ� �UHWLOPH\H� EDúODQÕU� �<DúDU��
a.g.m., s. 1).   
93�(Q]LPOHU��'1$¶QÕQ� �KLEULGL]H�RODFDN��\DQL�GL÷HU�'1$�SDUoDVÕQD�\DSÕúWÕUÕODFDN��LVWHQLOHQ��E�\�NO�NWH�
NHVLOPHVLQGH�|QHPOL�ELU�URO�R\QDPDNWDGÕU��ùHKLUDOL�g]JHQ��D�J�H���V�������-DQLFN��D�J�H���V������� 
94 Plazmidler, bakterilerde bulunan ve kromozom GÕúÕQGD� ED]Õ� JHQOHUL� LoHUHQ� NDOÕWVDO� XQVXUODUGÕU��
3OD]PLGOHU�GR÷UXGDQ�DNWDUÕODUDN�NHQGL�|]HOOLNOHUL�ELWNLOHUH�JHoLULOHELOGL÷L�JLEL��]HULQH�\DEDQFÕ�ED]Õ�JHQOHU�
ED÷ODQDUDN� ELU� W�UGHQ� GL÷HULQH� JHQ� DNWDUPDGD� WDúÕ\ÕFÕ� RODUDN� GD� NXOODQÕODELOLU�� gUQH÷LQ�� L]ROH� HGLOPLú�
\DEDQFÕ� ELU� '1$�� (VFKHULFKLD�FROL� EDNWHULVLQLQ� SOD]PLGLQH� DNWDUÕOPÕúWÕU� �ùHKLUDOL�g]JHQ�� D�J�H��� V�� �����
Gingold, Molecular Biology and Biotechnology, s. 25).   
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*HQOHULQ� NRPSOHNV� ELU� \DSÕGD� ROPDODUÕ�� ELWNL� ÕVODKÕQÕQ� EL\RWHNQRORMLN�
yönWHPOHUGHQ� oRN� JHOHQHNVHO� \|QWHPOHUOH� GDKD� ID]OD� \DSÕOPDVÕQD� QHGHQ� ROPXúWXU��
+DVWDOÕ÷D�GD\DQÕNOÕ�JHQOHULQ�oR÷XQXQ�NLPOL÷L�JHQHWLN�WHVWOHUOH�VDSWDQDELOPHVLQH�NDUúÕQ��
RQODUÕQ�JHQ��U�Q��KHQ�]�ELOLQHPHGL÷LQGHQ�NORQODQDPDPDNWDGÕU95. Bu nedenle, genetik 

mühendisliN��JHOHQHNVHO�ÕVODK�VLVWHPOHULQLQ�\HULQL�DOPDNWDQ�]L\DGH��RQX�WDPDPOD\ÕFÕ�ELU�
fonksiyon görmektedir96.  

 

�����%LWNL�dHúLGL 
%LWNL�oHúLGLQLQ�ÕVODKoÕ�KDNNÕ�G�]HQOHPHOHULQGHNL�WDQÕPÕQD�EDNPDGDQ�|QFH��RQXQ�

WDNVRQRPLN�VÕQÕIODQGÕUPDGDNL�\HULQL�EHOLUOHPHPL]GH�\DUDU�YDUGÕU� 
&DQOÕODU� kOHPLQGH� \HU� DODQ ELWNLOHU��PRGHUQ� VÕQÕIODQGÕUPDGDQ�|QFH��0\[RSK\WD�

�FÕYÕN�PDQWDUODU���6FKL]RSK\WD��EDNWHUL�YH�PDYL�DOJOHU���=\JRSK\WD97, Phaeophyta (esmer 

DOJOHU��� 5KRGRSK\WD� �NÕUPÕ]Õ� DOJOHU��� (XWKDOORSK\WD� �\HúLO� DOJOHU�� YH� &RUPRSK\WD�
(g|YGHOL�ELWNLOHU���úHNOLQGH��VÕQÕIODQGÕUÕOPÕúWÕU98��%X�VÕQÕIODQGÕUPD�LoLQGH�ELWNLOHU��\�NVHN�
YH� DOoDN� ELWNLOHUGHQ� ROXúPDNWDGÕU�� <�NVHN� ELWNLOHU�� N|N�� J|YGH�� \DSUDN� YH� YDVFXODU�
(damar) veya tracheary  (iletim sistemi) içermektedir99�� 'L÷HUOHULQLQ� QHUHGH\VH� KHSsi, 

\HQLOHELOLU�PDQWDUODU��PXVKURRPV��KDULo��N�OW�U��\DSÕOPD\DQ�ELWNLOHUGHQ�ROXúPDNWDGÕU100. 

Bunlar; yosunlar, algler101, funguslar, bakteriler ve küflerdir102. Hücresel 

RUJDQL]DV\RQODUÕ� GLNNDWH� DOÕQDUDN� JHOLúWLULOHQ� PRGHUQ� VÕQÕIODQGÕUPD� VLVWHPLQGH� LVH�
FDQOÕODU� monera103, protista104�� IXQJL��PDQWDUODU�YH�ELUD�PD\DODUÕ���SODQWDH��ELWNLOHU��YH�
DQLPDOLD� �KD\YDQODU�� ROPDN� �]HUH� EHú� D\UÕ� kOHPGH� WRSODQPÕúWÕU105. Bu sistemde alçak 

ELWNLOHULQ�SHN�oR÷X��ELWNL�kOHPLQGHQ�D\UÕOPÕúWÕU��)XQJXVODUD�NHQGL�kOHPL�YHULOPLú��PDYL-
\HúLO�DOJOHU�YH�EDNWHULOHU��ELUOLNWH�D\UÕ�ELU�kOHPH�NRQXOPXú�YH�SURWR]RDODU��N�IOHU�YH�GL÷HU�
DOJOHULQ�oR÷X�EDúND�ELU�kOHPH�NRQXOPXúWXU106. 

                                                
95 Janick, a.g.e. s. 530. 
96 Janick, a.g.e. s. 530. 
97�³<DSUDNODUÕ�NDUúÕOÕNOÕ�\D�GD�DOPDúOÕ�GL]LOLúWH��oLoHNOHUL�ÕúÕQVDO�VLPHWULOL��HU�GLúL��oDQDN�YH�WDo�\DSUDNODUÕ�
EHúOL�YH�VHUEHVW��RYDU\XP��VW�GXUXPOX��NDQDWOÕ�IÕQGÕN��NDSV�O�QDGLUHQ�GH��]�PV��PH\YHOHUL�RODQ������RWVX�\D�
GD�oDOÕPVÕ��ELU�\D�GD�oRN�\ÕOOÕN�ELWNLOHU´��.DURO�6XOXGHUH�$\YDOÕ��D�J�H��V. 155). 
98�*|NPHQ�+DOLO��$oÕN�7RKXPOXODU��$QNDUD��������V���-11.  
99 Janick, a.g.e., s. 58. 
100 Janick, a.g.e., s. 58. 
101� $OJOHU�� ³Y�FXWODUÕ� N|N�� J|YGH� YH� \DSUDN� RODUDN� IDUNOÕODúPDPÕú�� IRWRVHQWH]� \DSDQ�� VXODUGD� \DúD\DQ�
SURNDU\RW�\D�GD�LONHO�ELWNL�JUXSODUÕ´GÕU��.DURO�6XOXGHUH�$\YDOÕ��D�J�H���V������ 
102 Janick, a.g.e., s. 58. 
103� ³6DGHFH� SURNDU\RWODUÕ� LoLQH� DODQ��PRGHUQ� VÕQÕIODQGÕUPDQÕQ� ELULQFL� kOHPLGLU´� �.DURO�6XOXGHUH�$\YDOÕ��
a.g.e., s. 452). 
104� ³+HSVL� |NDU\RW� RODQ�� ED]ÕVÕ� EDVLW� YH� WHN� K�FUHOL� NRORQLOHU� \DSDELOHQ�� oRN� K�FUHOL� RODQODUGDQ� ED]ÕODUÕ�
KD\YDQ� \D� GD� ELWNL� kOHPOHULQH� \HUOHúWLULOHPH\HQ� PRGHUQ� VÕQÕIODQGÕUPDQÕQ� LNLQFL� kOHPL�
�.DURO�6XOXGHUH�$\YDOÕ��D�J�H���V������� 
105�.DGR÷OX��'HPLUED÷��D�J�H���V�����-DQLFN��D�J�H���V������%URZQ��D�J�H���V���� 
106 Janick, a.g.e., s. 58. 
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%LWNL�oHúLGL��ERWDQLNVHO�VÕQÕIODQGÕUPDGD107�HQ�VRQ�EDVDPDNWD�\HU�DOÕU��%LWNL�kOHPL�
�NLQJGRP��� E|O�P� �GLYLVLRQ��� VÕQÕI� �FODVVLV��� WDNÕP� �RUGR��� IDPLO\D� �IDPLOLD��� FLQV�
�JHQXV��� W�U� �VSHFLHV�� YH� oHúLGH� �YDULHW\�� D\UÕOPÕúWÕU108�� /LQQDHXV� YH� GL÷HU� ELOLP�
DGDPODUÕQÕQ� WDVDUODGÕNODUÕ� VLVWHPGH�� WDNVD� �WD[D�109� |QHPOL� ELU� URO� R\QDPDNWDGÕU�� %X�
VLVWHPGH�KHU�GDKD�\�NVHN�WDNVRQ��GDKD�G�ú�N�WDNVD\Õ�LoHULU��\DQL�ELU�WDNÕP�ELU�YH\D�GDKD�
ID]OD� IDPLO\D\Õ�� ELU� IDPLO\D� ELUNDo� FLQVL�� ELU� FLQV� LVH� W�UOHUL� YH� ELU� W�U� GH� oHúLWOHUL�
içermektedir110. Âlemden familyaya kadar olan kategoriler büyük (major) taksa, 

IDPLO\DGDQ� DúD÷ÕVÕ� LVH� N�o�N� �PLQRU�� WDNVD� RODUDN� DGODQGÕUÕOÕU111�� 6ÕQÕIODQGÕUPDGD�
\XNDUÕGD� VD\ÕODQ� W�P� NDWHJRULOHULQ� NXOODQÕOPDVÕ� JHUHNPHPHNOH� ELUOLNWH�� EX� ]LQFLU� GH�
GH÷LúWLULOHPHPHNWHGLU�� .DWHJRULOHU� ED]HQ� DOW� E|O�POHUH� D\UÕODELOLU112�� gUQH÷LQ��
Spernatophyta (tohumlu bitkiler) bölümünün alt bölümlerinden biri Gymnospermae 

�oÕSODN�WRKXPOXODU�¶GÕU113.  

7DNVRQRPL� DODQÕQGD� \DSÕODQ� oDOÕúPDODUGD�� WHPHO� �QLWH� RODUDN� GDLPD� tür esas 

DOÕQPDNWDGÕU114���&LQVLQ�DOWÕQGD�\HU�DODQ�W�U��³ELU�FLQV�YH\D�DOW�FLQV�LoLQGH�\HU�DODQ��NHQGL�
DUDODUÕQGD�G|OOHQHUHN�oR÷DODQ�YH�ELUELULQH�EHQ]HU�DNUDED�ELUH\OHUGHQ�ROXúDQ��IDNDW�EDúND�
W�UOHUH� DLW� ELUH\OHU� LOH� G|O� YHUPH\HQ�� ELWNL� VLVWHPDWL÷LQGH� WHPHO� NDWHJRUL\L� WHúNLO� HGHQ�
VÕQÕIODQGÕUPD�ELULPLGLU´115��gUQH÷LQ�&RQLIHURSVLGD�VÕQÕIÕQD�DLW�&RQLIHUDOHV116��WDNÕPÕQÕQ��
Pineceae117�IDPLO\DVÕQÕQ�3LQXV�FLQVLQLQ���ONHPL]GH�EHú�W�U��\HWLúPHNWHGLU��%XQODU��Pinus 

pinea��IÕVWÕN�oDPÕ���Pinus brutia��NÕ]ÕO�oDP���Pinus halepensis��KDOHS�oDPÕ���Pinus nigra 

ssp. pallasiana (kara çam), Pinus sylvestris��VDUÕ�oDP�¶GÕU118��'L÷HU�\DQGDQ��W�U��DOW�W�U�
�VXEVSHVL\HV��RODUDN�GD�D\UÕODELOLU��(÷HU�ELU�SRSXODV\RQ��oHúLW�RODUDN�DGODQGÕUÕOPDN�LoLQ�
                                                
107�2UJDQL]PDODUÕ�\DSÕVDO�YH�PRUIRORMLN�EHQ]HUOLN�YH�IDUNOÕOÕNODUÕQD�J|UH�VÕQÕIODQGÕUPD��LON�GHID�/ÕQQHDXV�
�&DUO�YRQ�/LQQp��WDUDIÕQGDQ�\DSÕOPÕúWÕU��-DQLFN��D�J�H���V�������� 
108� <DNDU�%LOJH�� D�J�H��� V�� ����� -DQLFN�� D�J�H��� V�� ���� .DGÕR÷OX�'HPLUED÷�� D�J�H�, s. 179. Modern 
WDNVRQRPLVWOHU�� VLVWHPDWLN� DUDúWÕUPDODUÕQÕ� VDGHFH� JHOHQHNVHO� PRUIRORMLN� NULWHUOHUOH� GH÷LO�� D\QÕ� ]DPDQGD�
JHQHWLN�YH�GL÷HU�GHQH\VHO� GHOLOOHUOH� GH� WHPHOOHQGLUPH\H� oDOÕúPÕúODUGÕU� �-DQLFN��D�J�H��� V�������%XQD�J|UH��
FLQVLQ��\HOHUL��HQ�D]ÕQGDQ�NHQGL��\HOHUL�DUDVÕQGD�oDSUD]ODQPD\D�\HWHQHNOL�ROPDOÕ�YH�GL÷HU�FLQVLQ�KHUKDQJL�
ELU� ELWNLVL\OH� NHVLQOLNOH� oDSUD]ODQPD\D� \HWHQHNOL� ROPDPDOÕGÕU�� %X� úHNLOGH� ELU� FLQV�� WRSODP� JHQHWLN�
X\XúPD]OÕN�LOH�EHOLUOHQHFHNWLU��-DQLFN��D�J�H���V�������� 
109 Tekil hâli takson oOXS�� WDNVRQRPLGHQ� W�UHWLOPLúWLU��7DNVRQRPL��GR÷DO�ED÷ODQWÕODUÕQD�J|UH�ELWNLOHUL�YH�
KD\YDQODUÕ� oHúLWOL� VÕQÕIODUD� NR\PDNOD� X÷UDúDQ� ELOLP� GDOÕGÕU� �.RRLM�� 3�$�&�(�� Introduction to the EC 
Regulation on Plant Variety Protection, London, 1997, s. 12). Takson, “belli bir kategori içine 
VRNXODELOHFHN� YH� DG� EDNÕPÕQGDQ� D\UÕ� ROPD\D� KDN� ND]DQPD\D� \HWHFHN� NDGDU� IDUNOÕ� RODQ� WDNVRQRPLN�
NDWHJRUL´GLU��.DURO�6XOXGHUH�$\YDOÕ��D�J�H���V������� 
110 Kooij, a.g.e., s. 12. 
111 Janick, a.g.e., s. 55. 
112 Janick, a.g.e., s. 58. 
113�'L÷HU�DOW�E|O�P�$QJLRVSHUPDH��NDSDOÕ�WRKXPOXODU�YH\D�oLoHNOL�ELWNLOHU�¶GLU� 
114 Adams/Bamford/Early, a.g.e., s. 9; Janick, a.g.e., s. 65. 
115 TSUEHT, m.4/v. 
116 Bir polen tüpüne sahip olan odunsu bitkilerdir. 
117�<DSUDNODUÕ�L÷QH�úHNLOOL�D÷DoODUGÕU� 
118 Akman, a.g.e., s. 364��*|U�OG�÷���]HUH�FLQV�YH�W�U�DGODUÕ�ELUOLNWH�\D]ÕOPDNWDGÕU��$NPDQ��D�J�H���V�������
.DURO�6XOXGHUH�$\YDOÕ�� D�J�H��� V�� ������ %X� LVLPOHU� GDLPD� LWDOLN� \D]ÕOÕU�� FLQV� DGÕ� RODQ� ELULQFL� LVLP� E�\�N�
KDUIOH�EDúODU��W�U�DGÕQÕ�J|VWHUHQ�LNLQFL�LVLP�LVH�N�o�N�KDUIOH�EDúODU��.DURO�6XOXGHUH�$\YDOÕ��D�J�H���V������ 
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\HWHUOL�úHNLOGH�IDUNOÕODúPDPÕúVD��EX�ÕUN��UDFH�YH\D�IRUP� RODUDN�DGODQGÕUÕOÕU119��gUQH÷LQ�
Taxus cuspidata� �-DSRQ� SRUVXN� D÷DFÕ�¶QÕQ� ELUL� GLNH\� IRUPGD� RODQ� Taxus cuspidata f. 

densa�� GL÷HUL� \DWD\� IRUPGD� olan Taxus cuspidata f. Nana olmak üzere iki form’u 

YDUGÕU120.� %HOLUWPHN� JHUHNLU� NL� X\JXODPDGD� DOW� W�U� YH� oHúLW� DUDVÕQGDNL� D\UÕP� ED]HQ�
ND\EROPDNWDGÕU121. 

7�U�Q�DOW�VÕQÕIÕ��oHúLWWLU��%LU�W�UH�DLW�ELWNL�SRSXODV\RQODUÕQÕQ122 bir veya daha fazla 

�\HVL�� J|U�Q�úWH� W�U�Q� JHUL\H� NDODQ� �\HOHULQGHQ� \HWHUOL� úHNLOGH� IDUNOÕ� LVH�� RQD� oHúLW�
statüsü verilir123�� dHúLGLQ� DOWÕQGD�� VR\� �VWUDLQ��� KDW� �OLQH��� NORQ� �FORQH� EXOXQPDNWDGÕU���
6R\��ELU�KDVWDOÕ÷D�GD\DQÕNOÕOÕN�YH\D�GDKD�L\L�UHQN�JLEL��EHOLUOL�NDUDNWHULVWLNOHUL�LOH��oHúLGLQ�
alt grubudur124�� .ORQ�� ELU� ELWNLQLQ� WHN� ELU� K�FUHVLQGHQ� HúH\VL]� �DVH[XDO�� �UHWLOHQ� YH�
�UHWLOGL÷L� ELWNLQLQ� WÕSNÕVÕ� RODQ� ELUH\OHUGLU125. Döl, tek bir ebeveyne  (parente) sahip 

ROGX÷XQGDQ�� SDUHQW� LOH� D\QÕ� �WÕSNÕ�¶GÕU�� %X� QHGHQOH� JHQHWLN� \DSÕVÕQGD� ELU� GH÷LúLNOLN�
olmaz��+DW��WRKXPOD�oR÷DOWÕODQ�oHúLGLQ�DOW�JUXEXGXU126. 

%LWNL� oHúLGL�� ÕVODKoÕ� KDNNÕ� G�]HQOHPHOHULQGH�� ELU� YH\D� ELUGHQ� ID]OD� JHQRWLSLQ�
RUWD\D�oÕNDUGÕ÷Õ�ED]Õ�|]HOOLNOHULQ�NHQGLQL�J|VWHUPHVL\OH�WDQÕPODQDQ�YH�D\QÕ�W�U�LoLQGHNL�
GL÷HU� JHQRWLSOHUGHQ� HQ� D]� ELU� WLSLN� |]HOOL÷L� LOH� D\UÕODQ� YH� GH÷LúPHNVL]LQ� oR÷DOWÕOPD\D�
X\JXQOX÷X� EDNÕPÕQGDQ� ELU� ELULP� RODUDN� NDEXO� HGLOHQ� HQ� N�o�N� WDNVRQRPLN� NÕVÕP�
LoHULVLQGH�\HU�DODQ�ELWNL�JUXEX��úHNOLQGH�WDQÕPODQPÕúWÕU�>%LWdHú.�P���H��8329�P���YL��
CPVR m.5/2, (Amerikan) PVPA m. 2401 (a) (9)]127. 

 

�����,VODKoÕ�+DNNÕ� 
 

I. Kavram 

,VODKoÕ�KDNNÕ�NDYUDPÕ��ELWNL�oHúLGLQL�ÕVODK�HGHQ�NLúL\H�KXNXN�G�]HQOHULQLQ�WDQÕGÕ÷Õ�
VÕQDv� KDNNÕ� LIDGH� HWPHNWHGLU�� %LU� ELWNL� oHúLGLQLQ� ÕVODK� HGLOPHVL� LOH�� ÕVODKoÕ� KDNNÕ�
EHOJHVLQLQ�DOÕQPDVÕ�D\QÕ�DQGD�JHUoHNOHúPH]��%LWNL�oHúLGLQL�JHOLúWLUHQ�NLúL��ÕVODKoÕ�KDNNÕ�
DOPDN� LoLQ� EDúYXUX� KDNNÕQD� VDKLS� ROXU�� %DúYXUX� QHWLFHVL� ÕVODKoÕ� KDNNÕ� EHOJHVLQLQ�

                                                
119�,UN��³ELU�W�U�LoLQGH�EHOLUJLQ�ELU�IDUNOÕOÕN�J|VWHUHQ�ELUH\�JUXEX��DOW�W�U´G�U��.DURO�6XOXGHUH�$\YDOÕ��D�J�H���
s. 292). 
120 Janick, a.g.e., s. 66. 
121 Janick, a.g.e., s. 66. 
122�$\QÕ�VSHVL\HVH�DLW�ROXS�IDUNOÕ�JHQRWLSOHUH�VDKLS�RODQ�ELUH\OHULQ�PH\GDQD�JHWLUGL÷L�WRSOXOX÷D�SRSXODV\RQ�
denir (Yakar/Bilge, a.g.e., s. 242). 
123 Janick, a.g.e., s. 66.   
124� gUQH÷LQ�� ³(DUO\� *LUO� 9)1´� WRPDWR�� GRPDWHV� oHúLGLQLQ� ELU� VR\XGXU� >:KLWLQJ�� 'DYLG�%\OVPD��
Carol/Roll, Michael/Vickerman, Larry, “Taxonomic Classification”, s. 5, http:// cmg.colostate.edu/cmg-
factsheets/botany-plantid/b12-taxsonomy.pdf. s.4, (23.6.2004)]. 
125 Whiting/Bylsma/Roll/Vickerman, a.g.m., s. 5. 
126 Whiting/Bylsma/Roll/Vickerman, a.g.m., s. 5. 
127 Bkz. Bölüm 1, § 3, C. 
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DOÕQPDVÕ� KXNXNv� NRUXPD� LoLQ� JHUHNOLGLU128�� ,VODKoÕ� KDNNÕ� HOGH� HGLOPHVL�� EDúYXUX� DQÕQD�
NDGDU� JHUL\H� HWNLOL� VRQXo� GR÷XUPDNWDGÕU��'ROD\ÕVÕ\OD�� EX� V�UH� LoLQGH� GH�� ÕVODKoÕ�KDNNÕ�
VDKLELQH�ELU�NRUXPD�WDQÕQPDNWDGÕU129. 

 

,,��+XNXNv�1LWHOL÷L 
%LWNL� ÕVODKoÕVÕ�KDNNÕ� ILNUv�YH�VÕQDv�KDNODU� LoHULVLQGH�NDEXO�HGLOPHNWHGLU130. Fikrî 

KDN�ELU� WDNÕP�JD\UL�PDGGv�PDOODU131��]HULQGHNL�PXWODN�KDNODUGÕU132. Fikrî haklar terimi 

daU�YH�JHQLú�ROPDN��]HUH� LNL� DQODPGD�NXOODQÕOPDNWDGÕU133��*HQLú�DQODPGD�ILNUv�KDNODU��
KHU�W�UO��ILNUv�IDDOL\HW�VRQXFX�PH\GDQD�JHOHQ��U�QOHU��]HULQGHNL�KDNODUÕ�LIDGH�HGHU134. Bu 

DQODPGDNL� ILNUv� KDNODUÕQ� NDSVDPÕQD� )LNLU� YH� 6DQDW� (VHUOHUL� .DQXQX¶QGD� �)6(.��
düzenlenHQ�ILNLU�YH�VDQDW�HVHUOHUL��]HULQGHNL�KDNODUÕQ�\DQÕVÕUD��PDUNDODU��WHNQLN�EXOXúODU�
VÕQDv�UHVLP�YH�PRGHOOHU��YE��JD\ULPDGGv�PDOODU��]HULQGHNL�KDNODU�GD�JLUHU135. Keza, bitki 

oHúLWOHUL��]HULQGHNL�ÕVODKoÕ�KDNNÕ�GD�JHQLú�DQODPGD�ILNUv�KDN�NDSVDPÕQD�GDKLOGLU� Dar 

DQODPGD�ILNUv�KDNODU�LVH�������VD\ÕOÕ�)LNLU�YH�6DQDW�(VHUOHUL�.DQXQX�LOH�G�]HQOHQHQ�ILNLU�
YH�VDQDW�HVHUOHUL��]HULQGHNL�KDNODUGÕU136. 

)LNUv� KDN� NDYUDPÕQÕ� GDU� YH� JHQLú� DQODPGD� NXOODQPDQÕQ� QHGHQLQLQ�� EX� KDNODU�
DUDVÕQGDNL� QLWHOLN� IDUNÕQGDQ� GH÷LO� GH�� WDULKVHO� JHOLúLP� V�UHFLQGH� D\UÕ� NDQXQODUGD�
G�]HQOHQPHVLQGHQ� ND\QDNODQDQ� ELU� úHNLO� IDUNÕQGDQ� LOHUL� JHOGL÷L�� GRNWULQGH�
belirtilmektedir137��%XQD�J|UH��³ILNUv�YH�VÕQDv�P�ONL\HW´�WHULPLQGHNL�D\UÕP�������WDULKOL�
³VÕQDv�P�ONL\HWLQ´�NRUXQPDVÕQD�GDLU�3DULV�6|]OHúPHVL�LOH������ tarihli “edebi ve artistik 

HVHUOHULQ´� NRUXQPDVÕQD� GDLU� %HUQ� 6|]OHúPHVLQGHNL� D\UÕPGDQ� JHOPHNWHGLU�� $QFDN�� EX�
                                                
128 Bu konuODUD�LOHULGH�GH÷LQLOHFHNWLU��%N]��%|O�P��� 
129�%X�NRUXPD�EHGHO�GDYDVÕ�LOH�VD÷ODQPÕúWÕU��%LWdHú.�P����YH����� 
130� 7HNLQDOS��hQDO�� )LNUv�0�ONL\HW�+XNXNX��ho�QF��%DVÕ�� øVWDQEXO�� ������ V�� ���� YG���.RRLM�� D�J�H��� V����
Dutfield, Graham, Intellectual Property Rights, Trade and Biodiversity, London, 2002, s. 21-22; Graeme 
B. Dinwoodie/ William O. Hennessey/ Shira Pertmutter, International Intellectual Property Law and 
Policy, Casebook Series, LexisNexis, San Francisco, 2001, s. 4-5;  Goss, a.g.m., s. 1406; Hamilton, Who 
Owns, s. 589 vd. 
131�*D\UL�PDGGv�PDO�NDYUDPÕ�0HGHQL�.DQXQGD�G�]HQOHQHQ�PHQNXO�PDOODU�GÕúÕQGD��\DUDWÕFÕ�LQVDQ�]HNDVÕQÕQ�
�U�Q��RODQ�YH��]HULQGH�FLVLPOHQGL÷L�PDGGv�PDOODUGDQ�D\UÕ�ELU�KXNXNv�YDUOÕ÷D�YH�LNWLVDGL�GH÷HUH�VDKLS�RODQ�
PDOODUÕ�LIDGH�HGHU��(UHO��1��ùDIDN��7�UN�)LNLU�YH�6DQDW�+XNXNX�����%DVÕ��$QNDUD-1998, s. 4) 
132� (UHO�� D�J�H��� V�� ��� 7HNLQDOS�� D�J�H��� V�� ��� 0XWODN� KDNODU�� KDN� VDKLEL� WDUDIÕQGDQ� KHUNHVH� NDUúÕ� LOHUL�
V�U�OHELOHQ� KDNODUGÕU�� +HUNHV� EX� KDNODUD� VD\JÕ� J|VWHUPHNOH� \�N�PO�G�U�� 0XWODN� KDNODU� KDN� VDKLELQLQ�
NLúLOL÷L� YH\D� PDOÕ� �]HULQGHNL� LQKLVDUv� LNWLGDU� \HWNLOHULGLU�� 0XWODN� KDNODU�� VÕQÕUOÕ� VD\ÕGDGÕU� �QXPHUXV�
FODXVXV��� .LúLOHU�� NDQXQ� WDUDIÕQGDQ� |QJ|U�OHQ� PXWODN� KDNODU� GÕúÕQGD� \HQL� PXWODN� KDNODU� \DUDWDPD]ODU��
Mutlak haklar, aynî� KDNODU� �P�ONL\HW�� VÕQÕUOÕ� D\Qî haklar), maddî olmayan mallar üzerindeki haklar ve 
NLúLOLN� KDNODUÕGÕU�� )LNUv� KDNODU�� PDGGv� ROPD\DQ� PDOODU� �]HULQGHNL� PXWODN� KDNODUGDQGÕU� �g]WDQ� %LOJH��
0HGHQL�+XNXNXQ�7HPHO�.DYUDPODUÕ�����%DVNÕ��$QNDUD��������V����� 
133 Erel, a.g.e., s.5; Tekinalp, a.g.e., s.1--5. 
134 Tekinalp, a.g.e., s.1-5. 
135 Ayiter NûúLQ��+XNXNWD�)LNLU�YH�6DQDW�hU�QOHUL��$QNDUD��������V����(UHO��D�J�H���V����7HNLQDOS��D�J�H���V��-
2. 
136 Erel, a.g.e., s.5; Tekinalp, a.g.e., s.3. 
137� +ÕUVFK� (�� (UQVW�� +XNXNv� %DNÕPGDQ� )LNUv� 6D\�� &���� øVWDQEXO-������ V���� $UVODQOÕ� +alil, Fikrî Hukuk 
'HUVOHUL��&����øVWDQEXO��������V���-8; Ayiter, Fikir ve San’at, s. 11, Erel, a.g.e., s. 6 
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D\UÕP� |QHPLQL� \LWLUPHNWHGLU�� =LUD�� ³ILNUv� �U�Q´� WHULPL�� PDUND�� SDWHQW�� HQG�VWUL\HO�
WDVDUÕPODU�LoLQ�GH�V|]�NRQXVXGXU138��$\QÕ�úHNLOGH��³VÕQDv´�V|]F�÷�, fikir ve sanat eserleri 

için de geçerlidir139��%X�HVHUOHU�GH�VÕQDv�PDKL\HW�ND]DQPÕúWÕU140. 

1HWLFH� LWLEDUL\OH�ELWNL� oHúLGL��]HULQGHNL� ÕVODKoÕ�KDNNÕ�GD� VÕQDv�KDNODU� LoLQGH�\HU�
DOPDNWDGÕU��%X�KDN��JD\UL�PDGGv�PDOYDUOÕ÷Õ��]HULQGHNL�PXWODN�KDNODUGDQ�ROXS��VDKLELQe 

LQKLVDUv� QLWHOLNWH� \DUDUODQPD� KDNNÕ� YHULU�� $\UÕFD�� EX� KDNNÕQ� ELU� GL÷HU� |]HOOL÷L� GH�
tükenmesidir141�� .H]D�� ÕVODKoÕ� KDNNÕ� V�UHOL� QLWHOLNWHGLU�� GL÷HU� ELU� LIDGH\OH�� ELU� NRUXPD�
V�UHVLQH�WkEL�WXWXOPXúWXU�� 

1LKD\HW��ELWNL�oHúLGL��]HULQGHNL�ÕVODKoÕ�KDNNÕ��$PHULNDQ hukukunda hem patent 

KHP� VXL� JHQHULV� ÕVODKoÕ� KDNNÕ� NDQXQODUÕ\OD� �393$�� NRUXQPDVÕQD� NDUúÕQ�� $YUXSD�
�ONHOHULQGH�VDGHFH��VXL�JHQHULV� ÕVODKoÕ�KDNNÕ�G�]HQOHPHOHUL� LOH��|UQH÷LQ��KXNXNXPX]GD�
%LWdHú.�� $OPDQ\D¶GD� 6RUWHQVFKXW]JHVHW]�� øQJLOWHUH¶GH� 3ODQW� 9DULHWLHV� $Ft ile) 

NRUXQPDNWDGÕU��%X�VXL�JHQHULV�VLVWHP��SDWHQW�EHQ]HUL�ELU�NRUXPD�VD÷ODPDNWDGÕU142. 

 

III. Konusu  

 %LWNL� ÕVODKoÕ� KDNNÕQÕQ� NRQXVXQX� ELWNL� oHúLGL� WHúNLO� HWPHNWHGLU�� <XNDUÕGD� LIDGH�
HGLOGL÷L��]HUH��ELWNL�oHúLGL��ERWDQLNVHO�VÕQÕIODQGÕUPDGD�HQ�VRQ�EDVDPDNWD�\HU�DOÕU143. Bitki 

oHúLGL� LoLQ� NRUXPD�� <HQL� %LWNL� dHúLWOHUL� +DNNÕQGD� 8OXVODUDUDVÕ� 6|]OHúPH� �8329�� YH�
ÕVODKoÕ�KDNNÕ\OD�LOJLOL�XOXVDO�NDQXQODUGD�VD÷ODQPÕú�ROXS��ERWDQLNVHO�ROPD\DQ��EDNWHUL�YH�
virüs gibi mikroorganizmalar144 ve KD\YDQODU� JLEL� NRPSOHNV� FDQOÕ� YDUOÕNlara bu yolla 

NRUXPD� WDQÕQPDPÕúWÕU145. Mikroorganizmalar, bakteriler146�� IXQJXVODU�� ELUD� PD\DVÕ��
DOJOHU��SURWR]RDODU�YH�LQVDQ��KD\YDQ�YH�ELWNL�K�FUHOHUL�JLEL��J|U�ú�VÕQÕUODUÕQÕQ�DOWÕQGD�ELU�
ER\XWWD� EXOXQDQ� YH� ODERUDWXDU� úDUWODUÕQGD� oR÷DOWÕODELOHQ� YH� LúOHQHELOHn tek hücreli 

                                                
138 Tekinalp, a.g.e., s. 1. 
139 Tekinalp, a.g.e., s. 2. 
140�%LOJLVD\DU�SURJUDPODUÕ�� oLSOHU�YH�GLMLWDO� LOHWLúLPOH�YH�PXOWLPHG\D�DODQÕQGD�\DúDQÕODQ�JHOLúPHOer, fikrî 
P�ONL\HW�DODQÕQÕ�GD�VÕQDv�KkOH�JHWLUPLúWLU��7HNLQDOS��D�J�H���V����� 
141�7�NHQPH�KDNNÕQ�NHQGLVL��]HULQGH�ROPD\ÕS��SL\DVD\D�V�U�OHQ�oHúLGLQ�PDWHU\DOOHUL�DoÕVÕQGDQGÕU��*HQLú�
bilgi için bkz. Bölüm 5, § 2, III. 
142 Goss, a.g.m., s. 1406; Blair, l. Debra, “Intellectual Property Protection and Its Impact on the U.S. Seed 
Industry, 4 Drake Journal Agricultural Law, 1999, s. 307; Rives, Elisa, “Comment: Mother Nature and the 
Courts: Are Sexually Reproducing Plants and Their Progeny Patentable Under the Utility Patent Act of 
1952?”, 32 Cumberland Law Review, 2001/2002, s. 194; Nilles, F. Andrew, “Plant Patent Law: The 
Federal Circuit Sows the Seed to Allow Agriculture to Grow”, Land and Water Law Review, 2000, s. 361. 
143 Bkz. Bölüm 1, § 2. 
144 Mikroorganizmalarla X÷UDúDQ�ELOLP�GDOÕ��PLNUREL\RORMLGLU��.DURO�6XOXGHUH�$\YDOÕ��D�J�H���V������� 
145 Scalise G., David/Nugent, Daniel, “International Intellectual Property Protections for Living Matter: 
Biotechnology, Multinational Conventions and the Exception for Agriculture”, 27 Case Western Reserve 
Journal of International Law, Winter, 1995, s. 110.   
146 Bakteriler,�oHúLWOL�PHWDEROLN�\ROODUOD�HQHUML�YH�D]RW�WHPLQ�HGHQ�RUJDQL]PDODUGÕU��dR÷X�EDNWHULOHU��EDVLW�
YH\D� LONHO� \DSÕOÕ� WHN� K�FUHOL� RUJDQL]PDODUGÕU�� %XQODU�� QH� ELWNL� QH� KD\YDQGÕU� �&�5�� $GDPV�.�0��
Bamford/M.P.Early, Principles of Horticulture, Third Edition, London, 1999 (reprinted-twice), s. 11; 
Akman, a.g.e., s. 320).   
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RUJDQL]PDODUGÕU147. Keza, plazmidler ve virüslerin de148� � EX� WDQÕP� DOWÕQD� JLUGL÷L�
G�ú�Q�OHELOLU149. 

%XQXQOD� ELUOLNWH�� $YUXSD� %LUOL÷L� .RQVH\LQLQ� ,VODKoÕ� +DNODUÕ� 7�]�÷�QGH�
(Community Plant Varieties Rights Regulation-CPVR), korunacak cins ve türler 

bHOLUOHQLUNHQ� VÕQÕUOD\ÕFÕ� ELU� LIDGH� NXOODQÕOPD\DUDN�� ³LQWHU� DOLD´� �EDúND� úH\OHU� DUDVÕQGD��
LEDUHVL�NXOODQÕOPÕúWÕU��%X�QHGHQOH�.RRLM�KDNOÕ�RODUDN��\HQLOHELOLU�mantarlar (mushroom) 

YH� GL÷HU� PDQWDU� �IXQJXV�� oHúLWOHULQLQ�� ELWNL� oHúLGL� VÕQÕIÕQD� JLUGL÷L� G�ú�Q�OPHPesine 

NDUúÕQ�� NRUXQDELOHFH÷L� J|U�ú�QGHGLU150. Hukukumuzda, CPVR’deki gibi bir ifade 

NXOODQÕOPDPÕúWÕU��.DQDDWLPL]FH��\HQLOHELOLU�PDQWDUODU�GD�N�OW�U��\DSÕODQ�ELWNLOHU� LoLQGH�
\HU�DOGÕ÷ÕQGDQ151��ÕVODKoÕ�KDNNÕQD�NRQX�RODUDN�NRUXQPDVÕ�JHUHNLU� 

,VODKoÕ� KDNNÕQÕQ konusunu,� ÕVODK�HGLOPLú�RODQ�ELWNL� oHúLGL� WHúNLO� HWPHNWHGLU��%X�
QHGHQOH�ELWNL�oHúLGL�� LNL�DQODPGD�NXOODQÕOPDNWDGÕU��%XQODUGDQ�ELUL��ERWDQLNVHO�DQODPGD��
W�U�Q� DOW� VÕQÕIÕ� RODUDN� NXOODQÕODQ�� GL÷HUL�� \DQL� EL]L� LOJLOHQGLUHQ� LVH�� ERWDQLNVHO� oHúLWOHU�
içinde yer alan,� DQFDN� ÕVODK� HGLOPLú� RODQ� oHúLWOHUGLU�� %XQD� NDUúÕOÕN�� GR÷DGD� EXOXQDQ�
\DEDQv�ELWNL�oHúLWOHULQL�EXOPDN��ELU� ÕVODK�H\OHPL�ROPD\ÕS��VDGHFH�ELU�NHúLI�ROGX÷X� LoLQ��
ÕVODKoÕ� KDNNÕ� G�]HQOHPHOHULQFH� NRUXQPD]�� .H]D�� GR÷DGD� LQVDQ� P�GDKDOHVL� ROPDGDQ�
PXWDV\RQD�X÷UDPÕú�oHúLWOHUL�EXOPDN�GD�ELU� ÕVODK�ROPD\ÕS�VDGHFH�ELU�NHúLI�ROGX÷XQGDQ��
ÕVODKoÕ� KDNNÕQÕQ� NDSVDPÕQD� JLUPH]�� %XQXQOD� ELUOLNWH�� GR÷DGD� NHúIHGLOHQ� EX� oHúLWOHU�
JHOLúWLULOLUVH��EXQODU�LoLQ�ÕVODKoÕ�KDNNÕ�NRUXPDVÕ�HOGH�HGLOHELOHFHNWLU� 

8329�V|]OHúPHVLQGH� ROGX÷X�JLEL152 C395�P����¶GH�� FLQV� YH� W�UOHU� DUDVÕQGDNL�
KLEULGOHU�GDKLO��ERWDQLNVHO�FLQV�YH�W�UOHULQ�KHSVLQH�NRUXPD�VD÷ODQPÕúWÕU��+XNXNXPX]GD�
GD�NRUXQDFDN�FLQV�YH�W�UOHU�EDNÕPÕQGDQ�ELU��VÕQÕUODPD�\DSÕOPDPÕúWÕU��%D]Õ��ONHOHUGH�LVH��
VDGHFH�EHOLUOL�ED]Õ�FLQV�YH�W�UOHULQ�oHúLWOHUL�LoLQ�NRUXPD�VD÷ODQPDNWDGÕU153.  

                                                
147 Bkz. European Patent Office Technical Board of Appeal (EPO-7%$�¶QÕQ� 7������� 3*6� NDUDUÕ�
(Goldbach, Klara/H.Vogelsang-Wenke/F.-J.Zimmer, Protection of Biotechnological Matter under 
European and German Law, A Handbook for Aplicants, Weinheim, New York, Basel, Cambrigdge, 
Tokyo, 1997, s. 223). 
148 Virüsler�GH��QH�ELWNL�QH�KD\YDQ�ROXS��ELU�K�FUH�\DSÕVÕQD�VDKLS�GH÷LOOHUGLU��EXQXQOD�ELUOLNWH��QXNOHLN�DVLW�
YH� SURWHLQ� LoHULUOHU�� GL÷HU� RUJDQL]PDODUÕQ� K�FUHOHULQGH� \DúDU� YH� ED]Õ� KDVWDOÕNODUD� QHGHQ� ROXUODU�
�$GDPV�%DPIRUG�(DUO\��D�J�H���V������%XJ�Q�YLU�VOHULQ��ELWNL��KD\YDQ�\D�GD�PRQHUD�JUXSODUÕQGDQ�KDQJLVLQH�
VRNXOPDVÕ�JHUHNWL÷L�WDUWÕúPDOÕGÕU��$NPDQ��D�J�H���V������� 
149 Goldbach/ Vogelsang/Zimmer, a.g.e., s. 188-189, 223. 
150 Kooij, a.g.e., s. 12. 
151 Bkz. Janick, a.g.e., s. 58. 
152� �����8329�P�� ���%LUOL÷H� �����������YH\D� �����8329¶D��]DWHQ��\H�RODQ�GHYOHWOHULQ��EX� V|]OHúPH�
(199��8329�� LOH�ED÷OÕ�ROGXNODUÕ�WDULKWHQ�LWLEDUHQ�HQ�JHo�EHú�\ÕOÕN�ELU�V�UHQLQ�VRQXQGD�W�P�ELWNL�FLQV�YH�
W�UOHULQH�NRUXPD�WDQÕPDVÕQÕ��%LUOL÷H�\HQL��\H�RODQ�GHYOHWOHULQ�LVH��EX�V|]OHúPH�LOH�ED÷OÕ�ROGXNODUÕ�WDULKWH�HQ�
D]����DGHW�ELWNL�FLQV�YH\D�W�U�QH�YH�ED÷OÕ�ROGXNODUÕ� WDULKWHQ�LWLEDUHQ�HQ�JHo����\ÕOOÕN�ELU�V�UHQLQ�VRQXQD�
NDGDU�ELWNL�FLQV�YH�W�UOHULQLQ�KHSVLQH��NRUXPD�VD÷ODPDVÕQÕ�JHUHNWLUPLúWLU� 
153� gUQH÷LQ�� .DQDGD� ,VODKoÕ� +DNODUÕ� .DQXQX¶QXQ� �3%5�� KDQJL� ELWNL� oHúLWOHULQH� X\JXODQDFD÷Õ�� 3ODQW�
Breders’ Rights RegulatLRQV� ���� (NLP� ������� P���� 6FKHGXOH� ,¶GH� EHOLUOHQPLúWLU�
[http://lois.justice.gc.ca/en/P-14.6/SOR-91-594/151900.html, (12.2.2002)]. Ancak, daha sonra Kanada, 
1998’den itibaren tüm biWNL�W�UOHULQH�NRUXPD�VD÷ODPÕúWÕU� 
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 ,VODKoÕ� KDNNÕQÕQ� NRUXQPDVÕQD� LOLúNLQ� KXNXNv� PHWLQOHUGHNL� WDQÕPODUGD� bitki 

oHúLGLQLQ�YDUOÕ÷Õ�LoLQ��ELU�ELWNL�JUXEX�ROPDVÕ�YH�RQODUÕQ�GL÷HU�JUXSODUGDQ�D\ÕUW�HGHELOPHVL�
LoLQ�� NHQGL� DUDODUÕQGD� NDEXO� HGLOHELOLU� GHUHFHGH� ELU� EHQ]HUOL÷LQ� ROPDVÕ� DUDQPÕúWÕU154. 

gUQH÷LQ�������8329�V|]OHúPHVLQGH�oHúLW��GL÷HU�oHúLWOHUGHQ�DoÕNoD�D\ÕUW�HGLOHELOLU�RODQ��
\HWHUOL� úHNLOGH� KRPRMHQ155� YH� HVDV� NDUDNWHULVWLNOHUL� GXUXOPXú�RODQ�� ÕVODK� HGLOPLú� oHúLW��
NORQ��KDW�� DQDo� �VWRFN�� YH\D�KLEULG� úHNOLQGH� WDQÕPODQPÕúWÕ�������8329¶GD156 ise bitki 

oHúLGL� WDQÕPÕ�� ³ELWNL� ÕVODKoÕVÕ� KDNNÕ� YHULOHELOPHVL� LoLQ� úDUWODUÕQ� WDP� RODUDN� NDUúÕODQÕS�
NDUúÕODQPDGÕ÷Õ� J|]|Q�QH� DOÕQPDNVÕ]ÕQ�� JHQRWLSLQ� ELULQLQ� YH\D� NRPELQDV\RQODUÕQÕQ157 

RUWD\D� oÕNDUGÕ÷Õ� NDUDNWHULVWLNOHULQ� NHQGLQL� J|VWHUPHVL\OH� WDQÕPODQDQ� YH� GL÷HU� ELWNL�
JUXEXQGDQ� DGÕ� JHoHQ� NDUDNWHULVWLNOHULQ� HQ� D]� ELULQLQ� |]HOOL÷L� LOH� D\UÕW� HGLOHQ� YH�
GH÷LúPHNVL]LQ�oR÷DOWPD\D�X\JXQOX÷X�EDNÕPÕQGDQ�ELU�ELULP�RODUDN�NDEXO�HGLOHQ�HQ�N�o�N�
WDNVRQRPLN�NÕVÕP�LoHULVLQGH�\HU�DODQ�ELWNL�JUXEX´��P���YL���úHNOLQGHGLU��$\QÕ�WDQÕPODPD�
7�UN�KXNXNXQGD�GD��NDEXO�HGLOPLúWLU��%LWdHú.�P���H��768(+7�P���\�158.  

 %LWNL�oHúLGLQL��ELU�ELWNL�JUXEX�RODUDN�WDQÕPOD\DQ�LIDGH��&395�P����¶GH�GH�NDEXO�
HGLOPHNOH� ELUOLNWH�� P��¶LQ� ��� IÕNUDVÕQGD� ³ELWNL� JUXEX´� LIDGHVLQLQ�� ELWNLQin tümünü ve 

ELWNLQLQ� W�P�Q�� �UHWHELOPH\H� \HWHQHNOL� ROGX÷X� |Oo�GH� ELWNL� NÕVÕPODUÕQÕ da (parts of 

SODQWV��NDSVDGÕ÷ÕQÕ�EHOLUWPLúWLU159��&395�P����¶GHNL�WDQÕPGDQ��WHN�ELU�ELWNL�K�FUHVLQLQ��
ELU� WDP� ELWNL\L� �UHWPH\H� \HWHQHNOL� ROPDVÕ� KkOLQGH� NRUXQDFD÷Õ� DQODúÕOPDNWDGÕU160. Bu 

durumda hücreler, hücre kültürleri gibi, NROD\OÕNOD� D\ÕUW� HGLOHPH\HQ�ELWNL� NÕVÕPODUÕ� GD�
ÕVODKoÕ�KDNNÕ�oHUoHYHVLQGH�NRUXQDFDNWÕU� 
 &395��ELWNLQLQ�NÕVÕPODUÕQÕ�³oHúLGLQ�XQVXUODUÕ´��YDULHW\�FRQVWLWXHQWV��RODUDN�LIDGH�
HWPLúWLU��P��������%X�WHULP���8329�6|]OHúPHVLQGH�YH�KXNXNXPX]GD�EXOXQDQ�³oR÷DOWÕP�
PDWHU\DOL´��SURSDJDWLQJ�PDWHULDO��\HULQH�NXOODQÕOPDNWDGÕU��8329�P�����%LWdHú.�P���L�

                                                
154 FAO, Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), Rome, 2000; 
http://www.fao.org/docrep/003/x7355e/X7355e08.htm, [23.01.2003]. 
155�%LWNL�oHúLGL�EDNÕPÕQGDQ��KRPHMHQOLN�YH�\HNQHVDNOÕN��XQLIRUPLW\��NDYUDPODUÕQÕQ�DQODPODUÕ�D\QÕGÕU�� 
156������8329¶GD�ELU�oHúLW�WDQÕPÕ�\DSÕOPDPÕú��KDQJL�oHúLWOHULQ�NRUXQDFD÷Õ�P��¶GD�EHOLUWLOPLúWLU� 
157�³*HQRWLS´�NHOLPHVL�ELU�ELWNLQLQ�W�P�JHQHWLN�\DSÕVÕ�RODUDN�YH\D�JHQHWLN�ELOJLQLQ�\HUOHúWLULOPHVL�RODUDN�
WDQÕPODQDELOLU�� ³*HQRWLS� NRPELQDV\RQX´� NHOLPHVL� LNL� YH\D� GDKD� ID]OD� JHQRWLSLQ�ELULQLQ�GL÷HULQGHQ�D\ÕUW�
HGLOHELOLU�ROPDVÕQÕQ�P�PN�Q�ROGX÷XQD�LúDUHW�HWPHNOH�ELUOLNWH��\LQH�GH�EX�VDGHFH��VHQWHWLN�oHúLW�JLEL��WHk 
ELU�oHúLGL�úHNLOOHQGLULU��.RRLM��D�J�H���V������ 
158�$PHULNDQ�KXNXNXQGD�GD�ELWNL�oHúLGL�WDQÕPÕ�HVDV�LWLEDUL\OH��8329�YH�&395¶GH�ROGX÷X�JLELGLU��$\UÕFD�
$PHULNDQ�393$¶GD�oHúLGLQ��WRKXP��WUDQVSODQW��ELWNLOHU��\XPUXODU��WXEHUV���GRNX�N�OW�U���WLVVXH�FXOWXUH���
SODQWOHWV�YH�GL÷HU�PDGGH��WDUDIÕQGDQ�WHPVLO�HGLOHELOHFH÷L��\DQL�RQXQ�|UQH÷L�RODELOHFH÷L��LIDGH�HGLOPLúWLU�>��
8�6�&�� ������D������ ������@�� $OPDQ� 6RUWHQVFKXW]JHVHW]¶GH� �6RUWHQVFK*�� ELWNL� oHúLGL� WDQÕPÕ� 8329� LOH�
EHQ]HU�úHNLOGH�\DSÕOPÕúWÕU��P����D���� 
159 Alman SRUWHQVFK*��ELWNL�JUXEX�YH\D�ELWNL�NÕVÕPODUÕQÕ��EX�NÕVÕPODU�W�P�ELU�ELWNL\L��UHWPH\H�\HWHQHNOL�
ROPDVÕ� úDUWÕ\OD�� oHúLW� RODUDN� NDEXO� HWPHNWHGLU� �P����D��� +ROODQGD� Seeds and Planting Material Act’de, 
KDVDW�HGLOHQ�PDWHU\DO��W�P�ELWNL�YH�ELWNLQLQ�NÕVÕPODUÕ��]HULQGH�ÕVODKoÕ�KDNNÕ�ROGX÷X�EHOLUWLOPLúWLU��VHFWLRQ�
40/5).   
160 Kooij, a.g.e., s. 13. 
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ve m.14)161��%LWNL�NÕVÕPODUÕ�LIDGHVL��NROD\OÕNOD�D\ÕUW�HGLOHELOLU�RODQ�kök, yaprak gibi bitki 

RUJDQODUÕ�YH�tohum, fide gibi çR÷DOWÕP�PDWHU\DOLQL�NDSVDGÕ÷Õ�JLEL�doku kültürü, hücreler, 

nukleik asitler (DNA ve RNA), proteinler JLEL� NROD\OÕNOD� D\ÕUW� HGLOHPH\HQ� ELWNL�
NÕVÕPODUÕQÕ�GD�NDSVDU162��%XQODUÕQ��ELWNL�oHúLGL�NDSVDPÕ�LoLQGH�\HU�DODQ�ELWNL�NÕVPÕ�RODUDN�
GH÷HUOHQGLULOHELOPHVL� LoLQ�� W�P�ELU�ELWNL\L��UHWPH\H�\HWHQHNOL�ROPDVÕ�JHUHNLU��'L÷HU�ELU�
LIDGH\OH��EXQODU��UHWLOGLNOHULQGH�ELU�ELWNL�oHúLGLQL�úHNLOOHQGLUHELOL\RUVD��oHúLGLQ�oR÷DOWÕP�
PDWHU\DOL�RODUDN�NRUXQDFDNWÕU� 
 Avrupa Patent Ofisi Temyiz Teknik Kurulu (Technical Board of Appeal of the 

European Patent Office- EPO-TBA), Propogating material/Ciba-Geigy (T49/83) 

GDYDVÕQGD��³ELWNL�oHúLGL´�WHULPLQL�JHQLú�\RUXPOD\DUDN��ELWNLQLQ�NHQGLVL�\DQÕQGD�oR÷DOWÕP�
PDWHU\DOLQL� GH� EX� NDSVDPD� NR\PXúWXU163�� 'ROD\ÕVÕ\OD�� ELWNL� NÕVÕPODUÕ� �oR÷DOWÕP�
materyali�� ÕVODKoÕ� KDNNÕ� G�]HQOHPHOHUL\OH� NRUXQGX÷XQGDQ�� (32-TBA onlara patent 

NRUXPDVÕ�YHUPHPLúWLU��%XQD�NDUúÕOÕN��(32-TBA, daha sonraki plant cells/Plant Genetic 

6\VWHPV���3*6�7��������GDYDVÕQGD��UHYL]H�HGLOPLú������8329¶X�HVDV�DOPÕú�YH�ELWNL�LOH�
bitki hücreleri DUDVÕQGD� D\UÕPD� GH÷LQHUHN�� ELWNL� oHúLGLQL� ELU� ³ELWNL� JUXEX´� RODUDN�
WDQÕPODPÕúWÕU��%X�GDYDGD�(32-TBA164��JHQHWLN�P�KHQGLVOLNOH�LúOHQPLú�ELWNL�K�FUHOHULQL��
ELWNL� oHúLGL� RODUDN� GH÷LO� GH�� PLNURRUJDQL]PD� RODUDN� NDEXO� HGHUHN� NXUDO� RODUDN� SDWHQW�
HGLOHELOHFH÷LQH�NDUDU�YHUPLúWLU165. Zira, bakteri, mantar, maya, alg ve protozoalar da tek 

K�FUHOL� FDQOÕODU� ROXS�� WHN� K�FUHGHQ� oR÷DOWÕOÕUODU166. Bununla birlikte, EPO-TBA, PGS 

NDUDUÕQGD�K�FUHOHU�LoLQ�SDWHQW�YHULOPHVLQL�NDEXO�HWPHPLúWLU��%XQXQ�QHGHQL��GH÷LúWLULOPLú�
hücrelerde bulXQDQ� |]HOOLNOHULQ� GXUXOPXú� ROGX÷X� YH� EXQODUÕQ� \HQL� ELU� ELWNL� oHúLGLQL�
ROXúWXUDFD÷ÕGÕU�� 'L÷HU� ELU� LIDGH\OH�� WDOHS� HGLOHQ� NRQX�� LoLQGH� ELWNL� oHúLGLQL� GH� LKWLYD�
HWPHNWHGLU�� =LUD�� SDWHQW� WDOHEL� PDWHU\DOH� �K�FUHOHUH�� \|QHOLN� ROPDVÕQD� NDUúÕQ�� EX�
NDoÕQÕOPD]�úHNLOGH��ELU�ELWNL�oHúLGLQL�ROXúWXUDFD÷ÕQGDQ��SDWHQW�HGLOHPH]GLU��$QFDN�GDKD�
sonra EPO-7%$� EX� J|U�ú�Q�� 1RYDUWLV� NDUDUÕQGD� GH÷LúWLUPLúWLU167�� 'ROD\ÕVÕ\OD�� ELWNL�
NÕVÕPODUÕ��K�FUHOHU���KHP�SDWHQW�KHP�GH�ÕVODKoÕ�KDNNÕ�NRUXPDVÕ�NDSVDPÕQD�JLUHELOHFHNWLU� 
                                                
161��&395�GH��³YDULHW\�FRQVWLWXHQWV´�WHULPL�GH�WXWDUOÕ��ÕVUDUFÕ��ELU�úHNLOGH�NXOODQÕOPDPÕúWÕU��.RRLM��D�J�H���V��
�����gUQH÷LQ�&395�P�� ������¶GH� ³SURSDJDWLQJ�PDWHULDO´� WHULPL� YDUNHQ�� KLEULG� oHúLWOHUL� LOH� LOJLOL� RODUDN�
CPVR m.87/2,c ve CPVR 88/3’de “components” terimi,  CPVR m. 10/1,2 ve 3; CPVR 13/2,3 ve CPVR 
����¶GH�³YDULHW\�FRQVWLWXHQWV´�WHULPL�NXOODQÕOPÕúWÕU��%X�WHULPOHULQ�KHSVL�D\QÕ�DQODPÕ�LIDGH�HWPHNWHGLU� 
162 Goldbach/Vogelsang/Zimmer, a.g.e., s. 221; McMahon, Eileen, Symposium Issue, Intellectual Property 
and The FDA: Article: “NAFTA and the Biotechnology Industry” , California Western Law Review, Fall, 
1996, s. 41.   
163 EPO-TBA 3.3.1., July 26, 1983 (T 49/83), htpp://legall-european-patent-office.org/dg3/biblio/ 
t830049ep1.htm. [27.06.2005]. 
164 EPO-TBA 3.3.4., Feb. 21, 1995 (T 356/93),  htpp://legall-european-patent-office.org/dg3/pdf/ 
t930356ex1.pdf., [27.06.2005]. 
165 EPC m.53/b,� PLNUREL\RORMLN� XVXOOH� LúOHQPLú� �U�QOHULQ� SDWHQWOHQPHVLQH� L]LQ� YHUPHNWHGLU�� .H]D� EN]��
PatKHK m.6/3 (b).  
166� %X� NDUDUD� J|UH� ELWNL� K�FUHOHUL� QH� ELWNLGLU� QH� GH� ELWNL� oHúLGLGLU�� EXQODU� DVOÕQGD� JHQLú� DQODPGD�
PLNUREL\RORMLN��U�Q�RODUDN�GLNNDWH�DOÕQÕU��7��������� 
167 Bkz. Bölüm 2, § 2, I. 
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Kanaatimizce, K�FUHOHU�oHúLGLQ�LoLQGH��oR÷DOWÕP�PDWHU\DOL�RODUDN��\HU�DOGÕ÷ÕQGDQ��
ELU� ELWNL� NÕVPÕ� RODUDN� NRUXPD� NDSVDPÕQD� GDKLOGLU�� =LUD� ELWNL� oHúLGL�� ELWNL� NÕVÕPODUÕQÕ�
�oR÷DOWÕP� PDWHU\DOLQL�� GD� LoHUPHNWHGLU�� .RUXPD\Õ� EXQODUD� JHQLúOHWPHGH� DPDo�� ELWNL�
oHúLGL�ROPDGÕ÷Õ�JHUHNoHVL\OH��\DSÕODFDN�LKOkOOHUL�HQJHOOHPHNWLU��%XQXQOD�ELUOLNWH��K�FUHOHU�
ELWNL�oHúLGLQGHQ�ED÷ÕPVÕ]�RODUDN��EL]DWLKL�ELWNL�ÕVODKoÕ�KDNNÕQÕQ�NRQXVX�RODPD]��'L÷HU�ELU�
LIDGH\OH�� EL]DWLKL� R� K�FUH� LoLQ� ÕVODKoÕ� KDNNÕ� LVWHQHPH]�� (÷HU� R� K�FUH�� ELU� oR÷DOWÕP�
materyalL�QLWHOL÷LQGH�LVH��ELWNL�NÕVPÕ�RODUDN�ÕVODKoÕ�KDNNÕQÕQ�NRQXVX�LoLQH�JLUHFHNWLU��gWH�
\DQGDQ��K�FUHOHULQ�NHQGLVL��PLNUREL\RORMLN�\|QWHPLQ��U�Q��RODUDN��SDWHQW�NRUXPDVÕQD�GD�
NRQX� RODELOLU�� %XQODU� ELWNL� oHúLGLQLQ� oR÷DOWÕP� PDWHU\DOL� QLWHOL÷LQGH� GH÷LOVH�� SDWHQWOe 

NRUXPD�HOGH�HGHELOLU��'L÷HU�ELU�LIDGH\OH�K�FUHOHU�WUDQVJHQLN�ELU�ELWNLQLQ�HOGH�HGLOPHVLQH�
\RO� DoPÕúVD� YH� EX� EXOXú� VSHVLILN� RODUDN� ELU� ELWNL� oHúLGL\OH� VÕQÕUOÕ� GH÷LOVH� SDWHQWOH�
korunabilir.   

,VODKoÕ� KDNNÕQÕQ� NRQXVXQX�� ELWNL� oHúLGL� WHúNLO� HWPHNWHGLU�� %XQXQla birlikte, bir 

ELWNL� oHúLGLQL� GH� NDSVD\DQ� transgenik bitkilere,� X\JXODPDGD�� SDWHQW� NRUXPDVÕ�
WDQÕQPDNWDGÕU�� 7UDQVJHQLN� ELWNLOHU�� NHQGLQGH� EXOXQPD\DQ� \DEDQFÕ� ELU� '1$� GL]LVLQLQ��
JHQHWLN� P�KHQGLVOLN� XVXOOHUL\OH� R� ELWNL� LoLQH� DNWDUÕOPDVÕ� LOH� HOGH� HGLOLU168. Transgenik 

ELWNLOHULQ�ÕVODKoÕ�KDNNÕ�G�]HQOHPHOHULQLQ�NRQXVXQD�JLUPHGL÷L��$YUXSD�%LUOL÷LQGH��(32-

7%$� NDUDUODUÕ� LOH� DoÕNOÕ÷D� NDYXúPXúWXU�� (32� �7%$-(%$�� X\JXODPDODUÕ169, bitki 

oHúLWOHULQLQ� YH� HVDV� RODUDN� EL\RORMLN� XVXOOHULQ� SDWHQW� HGLOHPH]OL÷L� LVWLVQDVÕQÕ�� GDU�
yorXPODPDNWDGÕU170. EPO-7%$�� VHPDQWLN� �ODI]v�� \DNODúÕPOD�� (3&� P����E¶QLQ� \D]ÕOÕú�
WDU]ÕQÕQ�ELWNL�YH�ELWNL�oHúLGL�HúLWOL÷LQL�HQJHOOHGL÷LQL�V|\OHPHNWHGLU171. EPO-7%$¶QÕQ�EX�
NDUDUÕQD�J|UH��(3&�P����E��ELWNL�oHúLWOHULQLQ�SDWHQWOHQPHVLQL�\DVDNODPDVÕQD�NDUúÕQ��oHúLW�
proILOLQGH�ROPD\DQ�YH�WDNVRQRPLN�RODUDN�oHúLWWHQ�GDKD�\�NVHN�RODQ�ELWNLOHU�LoLQ�SDWHQW�
\DVD÷Õ� JHWLUPHPLúWLU172�� (32� NDUDUODUÕ�� WUDQVJHQLN173� ELWNLOHULQ�� \DQL�� GL÷HU� ELWNL� YH\D�
PLNURRUJDQL]PDODUGDQ� LVWHQLOHQ� |]HOOLNWH� JHQOHU� DNWDUÕODQ� ELWNLOHULQ�� 8329¶GDNL� ELWNL�
çHúLGLQLQ�WDQÕPÕ�LoLQH�JLUPHGL÷LQL�YH\D�VSHVLILN�RODUDN�ELU�ELWNL�oHúLGLQL�NDSVDPDGÕ÷ÕQÕ�

                                                
168 Goldbach/Vogelsang/Zimmer, a.g.e., s. 221. 
169 Bkz. EPO-7%$�� &ÕED-*HLJ\�dR÷DOWÕP� 0DWHU\DO� �7� �������� 3ODQW� *HQHWLF� 6\VWHP� DQG� %LRJHQ�
(T356/93) htpp://legall-european-patent-office.org/dg3/pdf/t930356ex1.pdf., [27.06.2005]; European 
Patent Office-Enlarged Board of Appeal (EPO-EBA) Novartis, G 1/98. 
170 Correa, Carlos, “The GATT Agreement on Trade-Related Aspects of Intellectual Property Rights: New 
Standarts for Patent Protection”, International Intellectual Property Law Cases and Material, Edited by, 
Goldstein, Paul, NewYork, 2001, s. 305. 
171� ���E¶QLQ� LON� NÕVPÕQGD� ³ELWNL� oHúLGL´� WHULPL� NXOODQÕOPDVÕQD� NDUúÕQ�� LNLQFL� NÕVÕPGD� ³ELWNL´� WHULPL�
NXOODQÕOPÕúWÕU� 
172 Overwalle, Geertrui Van, “Patent Protection For Plants: A Comparison of American and European 
Approaches”, IDEA: The Journal of Law and Technology, 1999, s.170. Alman Patent Ofisi de taksonomik 
VLVWHPGH� ELWNL� oHúLGLQGHQ� GDKD� \�NVHNWH� EXOXQDQ� ELWNLOHUH� SDWHQW� YHUPHNWHGLU�
(Goldbach/Vogersang/Zimmer, a.g.e., s. 256-257). 
173�7UDQVJHQLN�FDQOÕ��³5HNRPELQDQW�'1$�WHNQRORMLVL�LOH�\DEDQFÕ�ELU�JHQLQ�\HUOHúWLULOGL÷L�FDQOÕ´GÕU�>*HQHWLN�
Sözlük, www.genbilim.com., (24.06.2004)]. 
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J|VWHUPHNWH�� GROD\ÕVÕ\OD� GD� EXQODUÕQ� SDWHQWOH�NRUXQPDVÕ� NDEXO� HGLOPHNWHGLU��'L÷HU� ELU�
LIDGH\OH�� H÷HU� EXOXúXQ� WHNQLN�X\JXODQDELOLUOL÷L�EHOLUOL� ELU�ELWNL� oHúLGL\OH� VÕQÕUOÕ� GH÷LOVH��
bitkiler patent edilebilir174. EPO-7%$¶QÕQ�EX�NDUDUODUÕ�GDKD�VRQUD��$%¶QLQ�%L\RWHNQRORML�
'LUHNWLILQGH���������KXNXNv�G�]HQOHPH\H�NDYXúWXUXOPXúWXU175. 

+LEULG�oHúLWOHU GH��ÕVODKoÕ�KDNNÕQD�NRQX�ELWNL�oHúLGL�LoHULVLQGHGLU176. Hibridler, bir 

oHúLGLQ�GL÷HU�ELU�oHúLWOH�PHOH]OHQPHVL�VRQXFXQGD�JHOLúWLULOLUOHU��dDSUD]ODPD��IDUNOÕ�FLQV�
YH\D�W�UH�DLW�oHúLWOHU�DUDVÕQGD�GD�\DSÕODELOLU��$QFDN��WLFDUv�GH÷HUL�GDKD�ID]OD�RODQÕ��PÕVÕU��
D\oLoH÷L�� SDWDWHV� JLEL�� D\QÕ� ERWDQLNVHO� WDNVRQ� �\DQL� D\QÕ� W�U�� LoLQGH� RODQODU� DUDVÕQGD 

\DSÕODQ�PHOH]OHPH� LOH�HOGH�HGLOHQGLU177��$YUXSD�%LUOL÷L¶QGH�SDWHQWOH� LOJLOL�X\JXODPDGD��
EPO-7%$�� JHOLúWLULOHQ�hibrid tohumu� YH� RQX� JHOLúWLUPH� XVXO�� LoLQ� SDWHQW� WDOHSOHULQLQ��
(3&� P����E¶GHNL� ELWNL� oHúLGL� NDSVDPÕQD� JLUPHGL÷L�� GROD\ÕVÕ\OD� SDWHQWOHQHELOHFH÷L�
kaUDUÕQÕ� YHUPLúWLU178�� d�QN��� SDWHQWL� WDOHS� HGLOHQ� KLEULG� WRKXPODUÕ� GXUXOPXú�
ROPDGÕ÷ÕQGDQ�� ELU� ELWNL� oHúLGL� RODUDN� NDEXO� HGLOHPH]179. EPO-7%$�� KLEULG� oHúLGLQLQ�
GXUXOPXú� úHNLOGH� \HQLGHQ� �UHWLOHPH\HFH÷L� QHGHQLQH� GD\DQPÕúWÕU�� %X� EDNÕPGDQ� KLEULG�
oHúLWOHULQ� GXUXOPXú� ROPDGÕ÷Õ� LGGLDVÕ� \HULQGHGLU�� =LUD�� KLEULG� oHúLWOHUL� ED]Õ� |]HOOLNOHULQL�
ND\EHWPHGHQ�� GXUXOPXú� RODUDN� oR÷DOWÕODPD]ODU180�� %XQXQOD� ELUOLNWH�� KLEULG� oHúLWOHULQ�
GXUXOPXúOXN� úDUWÕQÕ� NDUúÕODPDVD� GDKL�� ÕVODKoÕ� KDNNÕ� G�]HQOHPHOHULQFH� NRUXQPDNWDGÕU��
$\UÕFD��ÕVODKoÕ�KDNNÕ�G�]HQOHPHOHULQGH�KLEULG�oHúLWOHU�LoLQ�GL÷HU�oHúLWOHUGHQ�IDUNOÕ�NULWHU�
|QJ|U�OP�úW�U�� %X� NULWHUH� J|UH�� EHOLUOL� oR÷DOWÕP� G|QHPOHUL� VRQXQGD� LOJLOL� |]HOOLNOHULQ�
GH÷LúPHPHVL� �%LWdHú.�P���181�� GXUXOPXúOXN� úDUWÕQÕ� NDUúÕODU�� %XQD� J|UH�� HEHYH\QOHULQ�
her melezlenmHVLQGH� D\QÕ� KLEULG� oHúLW� HOGH� HGLOL\RUVD�� EX� \HWHUOLGLU�� +LEULG� oHúLWOHU��
NRUXQDQ�SDUHQWDO�KDWODUGDQ�HOGH�HGLOPHNWHGLU��%X�QHGHQOH�KLEULG�oHúLWOHU�GH�ÕVODKoÕ�KDNNÕ�
NRQXVX�LoLQH�JLUPHNWHGLU��.H]D��&395�P�������F��YH�%LWdHú.�P�������D�¶GD�\HU�DODQ��
                                                
174�*HQLú�ELOJL�LoLQ�EN]��%|O�P���������,� 
175�*HQLú�ELOJL�LoLQ�EN]��%|O�P���������,� 
176� � hVWHOLN�� %LWdHú.� P������ YH� &395� P�����¶GH� oLIWoLOHUH� KDVDW� HWWLNOHUL� PDWHU\DOOHUL�� ÕVODKoÕ� KDNNÕ�
sahibinden izin almadan kendi arazilerinde kullanabilmesine imkân veren istisna, hibrid veya sentetik 
oHúLWOHULQ� oR÷DOWÕP� PDWHU\DOL� �SDUHQWOHUL�� EDNÕPÕQGDQ� X\JXODQPD\DFDNWÕU�� =LUD�� KLEULG� YH\D� VHQWHWLN�
oHúLWOHULQ� oR÷DOWÕP�PDWHU\DOLQLQ� NXOODQÕOPDVÕ� KkOLQGH�� EX� oHúLWOHULQ� QDVÕO� HOGH� HGLOHELOHFH÷L� EDúNDODUÕQFD�
|÷UHQLOHELOHFHNWLU�� 2\VD�� KLEULG� YH\D� VHQWHWLN� oHúLWOHULQ� VDKLSOHULQH�� EX� oHúLWOHUH� DLW� EHOJH� YH� WHVWOHULQ�
.�W�÷�Q� LQFHOHPH� NDSVDPÕ� GÕúÕQGD� WXWXOPDVÕQÕ� LVWH\HELOPH� KDNNÕ� WDQÕQPÕúWÕU� �%LWdHú.� P��������
%|\OHOLNOH��ÕVODKoÕ�KDNNÕ�VDKLEL��KLEULW�oHúLGLQLQ�VÕUUÕQÕQ�EDúNDODUÕQFD�|÷UHQLOPHVLQH�HQJHO�RODELOHFHNWLU��%X�
GXUXP��WLFDUv�VÕUUÕQ�NRUXPDVÕQD�LPNkQ�YHULU�� 
177 Kooij, a.g.e., s. 12.   
178 T320/87, Hybrid Plants/LUBRIZOL htpp://legall-european-patent-office.org/dg3/biblio/ 
t870320ep1.htm#txt. [27.06.2005]. 
179 T320/87, Hybrid Plants/LUBRIZOL.   
180� $OPDQ� KXNXN� GRNWULQLQGH�� 8329� V|]OHúPHVLQLQ� ELWNL� oHúLGL� WHULPLQLQ� KLEULGOHUL� GH� NDSVDGÕ÷ÕQGDQ��
SDWHQW� HGLOHPH]� ROGX÷X� J|U�ú�Q�� VDYXQDQ� \D]DUODU� ROPDVÕ� \DQÕQGD�� KLEULG� oHúLWOHULQLQ� KRPRMHQ�
ROPDGÕ÷ÕQGDQ�ELWNL�oHúLGL�RODPD\DFD÷Õ�J|U�ú��GH�VDYXQDQ�\D]DUODU�ROPXúWXU��EX�J|U�úOHUGHNL�\D]DUODU�LoLQ�
bkz. Goldbach/Vogelsang/Zimmer, a.g.e., s.262). Goldbach/Vogelsang/Zimmer’e göre ise, hibrid bitkileri, 
ELWNL�oHúLGL�ROPD\ÕS��GDKD�]L\DGH�ELU�WHN�oHúLWWHQ�GDKD�\�NVHN�WDNVRQRPLN��QLWH\H�DLW�ROGX÷XQGDQ��SDWHQW�
edilebilmelidir (Goldbach/Vogelsang/Zimmer, a.g.e., s. 262). 
181 Benzer düzenleme için bkz.UPOV m.9; CPVR m.9. 
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“üretilmeOHUL�LoLQ�KHU�GHIDVÕQGD�NRUXPD�DOWÕQGDNL�oHúLGLQ�NXOODQÕPÕQÕ�JHUHNWLUHQ�oHúLWOHU´��
KLEULG� oHúLWOHUGLU182. F1� KLEULGLQLQ� �UHWLPL�� NRUXQDQ� oHúLGLQ� WHNUDUHQ� NXOODQÕPÕQÕ�
gerektirir183 

 ,VODKoÕ� KDNNÕ� G�]HQOHPHOHUL184�� ELWNL� NÕVÕPODUÕQGDQ� YH� ELWNL� PDWHU\DOLQGHQ�
GR÷UXGan elde edilen ürüne�� |UQH÷LQ�� oLOHNWHQ� HOGH� HGLOHQ� PDUPHODW�� SDWDWHVWHQ� HOGH�
HGLOHQ� FLSV�� EX÷GD\GDQ� HOGH� HGLOHQ� XQ�� �]�PGHQ� HOGH� HGLOHQ� úDUDS�� D\oLoH÷LQGHQ� HOGH�
HGLOHQ� \D÷� � JLEL� �U�QOHUH� GH�� �ED]Õ� úDUWODUÕQ� \HULQH� JHWLULOPHVL� KDOLQGH�185 koruma 

VD÷ODPÕúWÕU186��'R÷UXGDQ�HOGH�HGLOHQ��U�QOHU�GÕúÕQGDNL��U�QOHU�LoLQ�LVH��ÕVODKoÕ�KDNNÕ�WDOHS�
edilemez187��%X�QHGHQOH�NRUXQDQ�ELWNLGHQ�HOGH�HGLOHQ�LOko�� ÕVODKoÕ�KDNNÕ� LOH�NRUXQPD]� 
gUQH÷LQ� NRUXQDQ� oHúLGLQ� ELU� \DSUD÷ÕQGD�� LOko� VDQD\L� DoÕVÕQGDQ� GH÷HUOL� ELU� NLP\DVDO�
bulunursa��NRUXPD�NLP\DVDO�XQVXUODUGDQ�]L\DGH�W�P�ELWNL\H�VD÷ODQGÕ÷ÕQGDQ��ELU�KDN�HOGH�
edilemeyecektir188��.H]D�EX�DoÕGDQ�� ÕVODKoÕ�KDNNÕ�G�]HQOHPHOHULQGH�\HU�DODQ�DUDúWÕUPD�
LVWLVQDVÕ�GD�ÕVODKoÕ�KDNNÕQÕQ�NXOODQÕPÕQÕ�HQJHOOHU�� 

,VODKoÕ�KDNNÕ�G�]HQOHPHOHUL��ELWNL�oHúLGLQLQ�JHOLúWLULOPHVL�XVXOOHUL�DUDVÕQGD�D\UÕP�
\DSPDPÕú�� LVWHU� JHOHQHNVHO� XVXOOH� LVWHU� EL\RWHNQRORMLN� XVXOOH� JHOLúWLULOVLQ�� W�P� ELWNL�
oHúLWOHULQH�NRUXPD�WDQÕPÕúWÕU189��,VODKoÕ�KDNNÕ��VDGHFH�oHúLW��]HULQGH�WDQÕQPÕú�ROXS��ELWNL�
oHúLGLQLQ� ÕVODKÕ� XVXOOHUL üzerinde tDQÕQPDPÕúWÕU�� .H]D�� HVDV� RODUDN� EL\RORMLN� XVXOOHU��
SDWHQW�NRUXPDVÕQGDQ�GD�KDULo�EÕUDNÕOGÕ÷Õ190� LoLQ��EX�XVXOOHU� LoLQ�PHYFXW�VÕQDv�P�ONL\HW�
UHMLPOHUL� LoLQGH�ELU�NRUXPD�EXOXQPDPDNWDGÕU��%XQD�NDUúÕOÕN��PLNUREL\RORMLN�XVXOOHU�YH�
EXQODUÕQ��U�QOHULQH�SDWHQW�NRUXPDVÕ�WDQÕQPDNWDGÕU� 
 .RUXQDQ�oHúLWWHQ�HVDV�LWLEDUL\OH�W�UHWLOPLú�oHúLW�GH��HVVHQWLDOO\�GHULYHG�YDULHWL\- 

('9�� ÕVODKoÕ� KDNNÕQD� NRQX� ROPDNWDGÕU�� %X� oHúLW�� KkNLP� |]HOOLNOHUL� LWLEDUL\OH� ELU�
EDúODQJÕo�oHúLGLQGHQ�YH\D�HVDV�LWLEDUL\OH�W�UHWLOPLú�GL÷HU�oHúLWOHUGHQ�W�UHWLOLUOHU�>%LWdHú.�

                                                
182 Byrne, Noel, “Enforcement of Plant Variety Rights in the European Union”, International Symposium 
on the Effective Enforcement of Intellectual Property Rights in Turkey, 7 May 2004, s.2, 
[www.abgm.adalet.gov.tr/7-2-EN-Byrne-pdf (7.1.2005)]. 
183 Byrne, Enforcement of Plant, s. 2. 
184 Bkz. %LWdHú.�P�������8329�P�������&395�P������ 
185 Bkz. Bölüm 5, § 1. 
186 Kooij, a.g.e., s. 32; Verma, S.K., “TRIPs and Plant Variety Protection in Developing Countries”, 
E.I.P.R., 1995, s. 284. 
187 Horton, M.Curtis, , “Protecitng Biodiversty and Cultural Diversty Under Intellectual Property Law: 
Toward a New International System”, Journal of Environmental Law and Litigation, 1995, s.14; Spier, 
E.Victoria, “IV. Note: Finders’ Keepers: The Dispute Between Developed and Developing Countries Over 
Ownerships of Property Rights in Genetic Material”, Widener Law Symposium, Spring, 2001, s. 219. 
188 Bosselmann, Klaus, “Plants and Politics: The International Legal Regime Cooncerning Biotechnology 
and Biodiversity”, Colorado Journal of International Law and Policy, Winter, 1996, s.125; McCabe, W., 
Kevin, “The January 1999 Review of Article 27 of the TRIPS Agreement: Diverging Views of Developed 
and Developing Countries Toward the Patentability of Biotechnology”, Journal of Intellectual Property 
Law, Fall, 1998, s. 60; Spier, a.g.m., s. 219.   
189 McCabe/Kevin, a.g.m., s. 60. 
190 Bkz. EPC m.53/b; PatKHK m.6/4 (b). 
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m.14/6 (a)]191�� ('9�� W�UHWPH� \|QWHPLQLQ� QHGHQ� ROGX÷X� IDUNOÕOÕNODU� GÕúÕQGD�� EDúODQJÕo�
oHúLGLQL� ROXúWXUDQ�JHQRWLS�YH\D�JHQRWLSOHU� WDUDIÕQGDQ�PH\GDQD�JHWLULOHQ�DVOL�|]HOOLNOHUL�
J|VWHUHQ� oHúLWWLU� >%LWdHú.�P������ �E�@192�� ('9¶QLQ�� EDúODQJÕo� oHúLGLQGHQ� DoÕNoD� D\ÕUW�
HGLOHELOLU� ROPDVÕ� JHUHNLU� >%LWdHú.�P������ �D�@193�� (÷HU� W�UHWLOHQ� oHúLW�� NRUXQDQ� oHúLWOH�
D\QÕ� LVH�� EX� oHúLW�� ELU�('9�ROPD\DFDNWÕU194��$oÕNoD� D\ÕUW� HGLOHELOLUOL÷LQ�� \HQL� ELU� oHúLW�
VD\ÕOPD\Õ�JHUHNWLUHFHN�GHUHFHGH�ROPDVÕ�JHUHNPH]��$NVL�WDNGLUGH��EX�oHúLW��ELU�('9�GH÷LO�
GH��\HQL�ELU�oHúLW�RODFDNWÕU��2\VD��('9��NRUXQDQ�oHúLWWH�N�o�N�ELU�GH÷LúLNOLN�\DSÕODUDN�
türetilir195.   

('9� RODELOPHN� LoLQ�� R� oHúLGLQ� LON� oHúLWWHQ� W�UHWLOPLú� ROPDVÕ� JHUHNLU�� %XQD�
NDUúÕOÕN�� LON� oHúLW� HVDV� DOÕQPDGDQ�� ED÷ÕPVÕ]� ELU� ÕVODK� IDDOL\HWL� VRQXFXQGD�� D\QÕ� DVOL�
|]HOOLNOHUH�VDKLS�ELU�oHúLW�JHOLúWLULOLUVH��JHOLúWLULOHQ�EX�oHúLW��ELU�('9�ROPD\ÕS��ED÷ÕPVÕ]�
ELU�oHúLW�RODFDNWÕU196.  

����� 8329� 6|]OHúPHVL� YH� ÕVODKoÕ� KDNNÕ� G�]HQOHPHOHUL�� HVDV� LWLEDUL\OH�
W�UHWLOPH\L�� D\UÕQWÕOÕ� ELU� úHNLOGH� WDQÕPODPDGÕ÷ÕQGDQ�� K�NP�Q� \RUXPX�� ÕVODKoÕ� KDNNÕ�
EDúYXUXVXQX� LQFHOHPH� PDNDPÕ� YH\D� GDYD� � DoÕOPDVÕ� KkOLQGH� PDKNHPHOHUFH�
\DSÕODFDNWÕU197�� %HOLUVL]OL÷LQ� QHGHQL�� ³DVOL� |]HOOLNOHU´� YH� ³DoÕNoD� D\ÕUW� HGLOHELOLUOLN´�
LEDUHOHULQLQ� NHVLQ� VÕQÕUODUÕQÕQ�� G�]HQOHPHOHUGH� EHOLUlenmemesinden 

ND\QDNODQPDNWDGÕU198.  

('9¶OHULQ�ÕVODKoÕ�KDNNÕ�NDSVDPÕQD�GDKLO�HGLOPHVL� ELU�NLúLQLQ��NRUXQDQ�ELU�oHúLWOH�
|QHPOL� |]HOOLNOHUL� D\QÕ� ROPDVÕQD� UD÷PHQ�� RQGD� ELUNDo� N�o�N� NR]PHWLN� �J|]� ER\D\ÕFÕ��
GH÷LúLNOLNOHU�\DSDUDN��RQX�\HQL�ELU�oHúLW�RODUDN�WDQÕWPDVÕQÕ�HQJHOOHU199. Keza, bu hüküm 

ÕVODKoÕ�KDNNÕ�G�]HQOHPHOHULQGH�\HU�DODQ�DUDúWÕUPD�LVWLVQDVÕQÕQ�N|W�\H�NXOODQÕOPDVÕQÕ�GD�
engeller200. Bu nedenle, esas itibariyle türetmede durum, patent hukukundaki patentli bir 

EXOXúXQ�JHOLúWLULOPHVLQH� �Hú�GH÷HUOHU�GRNWULQLQH) benzerdir201��(úGH÷HUOHU� �HTXLYDOHQFH��
doktrinine göre, iki ürün-XVXO�� D\QÕ� LúL�� D\QÕ� \ROOD� YH� D\QÕ� VRQXFD� XODúPDN� LoLQ�

                                                
191 Benzer düzenleme için bkz. UPOV m.14/5 (b) (i); CPVR m.13/6 (a). 
192 Benzer düzenleme için bkz. UPOV m.14/5 (b) (iii); CPVR m.13/6 (c); ); 7 U.S.C. § 2401/ (a) (3) (i) ve 
(iii). 
193 Benzer düzenleme için bkz. UPOV m.14/5 (b) (ii); CPVR m.13/6 (b). 
194 Tritton, Guy, Intellectual Property in Europe, Second Edition, London, 2002, s. 435. 
195 Tritton, a.g.e., s. 435. 
196 Tritton, a.g.e., s. 435. 
197 Greengrass, Barry,  “The 1991 Act of the UPOV Convention”, E.I.P.R., 1991,  s.471; Hannig, a.g.m., s. 
241. 
198 Hannig, a.g.m., s. 242. 
199 Goss, a.g.m., s. 1410; Hannig, a.g.m., s. 241, dn. 426. Dinwoodie/Hennesser/Pertmutter, a.g.e., s. 483; 
Byrne, Common Law Institute of Intellectual Property, The Scope of Intellectual Property Protection for 
Plants and Other Life Farms, Report, Part I, London, Intellectual Property, 1989, s. 10 (Derzko, a.g.m. s. 
168’den naklen); Byrne, Enforcement of Plant, s. 2.   
200 Goss, a.g.m., s. 1429; Derzko, a.g.m. s. 168. 
201 Tritton, a.g.e., s. 436.   
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JHUoHNOHúWLUL\RUVD�� LVLPOHUL� YH� úHNLOOHUL� IDUNOÕ� ROVD� ELOH�� D\QÕ� VD\ÕOÕUODU202. Keza, 

HúGH÷HUOHU��D\QÕ�HWNL\L�\DUDWDQ�IDUNOÕ�DUDoODU�RODUDN�GD�WDQÕPODQPDNWDGÕU203. Bu doktrinin 

NDEXO� HGLOPHVL� GXUXPXQGD�� SDWHQWOL� EXOXúWDQ� HVLQOHQHUHN�� GH÷LúLN� DUDo� NXOODQDUDN�
JHUoHNOHúWLULOHQ� WDNOLWoLOLN�HQJHOOHQLOPHNWHGLU204��%XQD�J|UH��SDWHQWOL�ELU�EXOXúD�HNOHQHQ�
XQVXU�� SDWHQWOL� EXOXúXQ� XODúWÕ÷Õ� D\QÕ� VRQXFX� YHUL\RUVD�� SDWHQW� KDNNÕQÕQ� LKOkOL� V|]�
konusudur205�� %XQXQ� WHUVLQH�� EXOXúWDQ� ED]Õ� XQVXUODUÕQ� oÕNDUÕOPDVÕ� KkOLQGH�� oÕNDUÕODQ�
XQVXU� DVOL� XQVXU� GH÷LOVH�� \DQL� EXOXúXQ� HVDVÕQD� LOLúNLQ� ROPD\DQ�� VRQXFX� HWNLOHPH\HQ�
|QHPVL]� XQVXUODUVD�� \LQH� LKOkO� JHUoHNOHúPLúWLU206. Ancak belirtmek gerekir ki, esas 

LWLEDUL\OH� W�UHWLOPLú� oHúLGH� LOLúNLQ� K�N�P�� SDWHQW� KXNXNXQGDNL� Hú� GH÷HUOHU� �HTXLYDOHQW��
GRNWULQL� LOH� WDPDPHQ� D\QÕ� úHNLOGH� LúOHPH]207�� %LWNL� ÕVODKoÕVÕ� DODQÕQGD�� HVDV� RODUDN�
W�UHWLOPLú�oHúLWOHULQ�ÕVODKoÕ�KDNNÕ�VDKLELQLQ�P�QKDVÕU�KDNNÕQÕ�LKOkO�HWWL÷L�NDEXO�HGLOPHVLQH�
UD÷PHQ��Hú�GH÷HUOHU�GRNWULQL�ÕVODKoÕ�KDNNÕ�DODQÕQGD�NÕ\DVHQ�NXOODQÕOPDPDNWDGÕU208. Zira, 

('9¶QLQ� WDQÕPÕ� VÕQÕUODQGÕUÕOPÕú� ROXS�� ELU� oHúLGLQ�� HúH\OL� RODUDN� oR÷DOWÕOGÕ÷ÕQGD�
EHNOHQHELOHQ� GH÷LúLNOLNOHUGHQ�� GDKD� D]� RODQ� N�o�N� JHQHWLN� GH÷LúLNOLNOHUL� LIDGH� HGHU209. 

,VODKoÕ� KDNNÕ� G�]HQOHPHVLQGH� JHQRWLSWHQ� |]HO� RODUDN� EDKVHGLOPHNOH� NDVWHGLOHQ��
|]HOOLNOHULQ�EHOLUOL�ELU�JHQRWLSWHQ�W�UHWLOPHVL�JHUH÷L�ROXS��VDGHFH�J|U�QHELOLU�|]HOOLNOHULQ�
D\QÕ� ROPDVÕ� \HWHUOL� GH÷LOGLU210�� %DúND� ELU� ÕVODKoÕQÕQ�� EHQ]HU� |]HOOLNOHU� J|VWHUHQ� IDUNOÕ�
JHQHWLN�PDWHU\DOOHU�NXOODQDUDN�HOGH�HWWL÷L�oHúLW��LON�oHúLGLQ�JHQRWLSL�WDUDIÕQGDQ�PH\GDQD�
JHWLULOHQ�|]HOOLNOHUL�J|VWHUPHGL÷LQGHQ��EX�ELU�('9�ROPD\DFDNWÕU211.  

 �,VODKoÕ� KDNODUÕQD� LOLúNLQ� G�]HQOHPHOHUGH�� ('9¶QLQ� W�UHWLOPH� XVXOleri örnek 

NDELOLQGHQ� VD\ÕOPÕúWÕU�� %XQD� J|UH�� HVDV� LWLEDUL\OH� W�UHWPH�� WDELv� YH� VXQv� PXWDQW�
VHOHNVL\RQX�� VRPDNORQDO�YDU\DQW� VHOHNVL\RQX��EDúODQJÕo�oHúLGL� LoLQGHQ�IDUNOÕ�ELUH\OHULQ�
seleksiyonu, geriye melezleme veya genetik mühendislik yoluyla transformasyona 

X÷UDWÕOPÕú� ELWNLOHUGHQ� HOGH� HWPH� JLEL� \|QWHPOHUOH� JHUoHNOHúWLULOHELOLU� �%LWdHú.�
m.14/7)212�� *|U�OG�÷�� �]HUH�� PHOH]OHPH� YH� VHOHNVL\RQ� JLEL� NODVLN� ÕVODK� WHNQLNOHUL� YH�
                                                
202�ùHKLUDOL��)�+D\DO��3DWHQW�+DNNÕQÕQ�.RUXQPDVÕ��$QNDUD��������V������ 
203�$\LWHU��øKWLUD�+XNXNX��$QNDUD��������V����� 
204�ùHKLUDOL��D�J�H���V������ 
205 King-6HHOH\� 7KHUPRV� &R�� Y�� 5HIULJHUHWDG� 'LVSHQVHUV�� ,QF�� &�$�� GDYDVÕQGD�� $PHULNDQ� <�NVHN�
0DKNHPHVL��PDNLQDQÕQ�DoÕNoD�SDWHQW�LVWHPLQLQ�NDSVDPÕQD�JLUPHVL�KkOLQGH��WDPDPHQ�\HQL�ELU�VRQXo�HOGH�
HGLOPHGLNoH�\HQL�XQVXUODUÕQ�HNOHQPHVLQLQ�SDWHQW�NRUXPDVÕ�NDSVDPÕ�GÕúÕQGD�NDEXO�HGLOHPH\HFH÷L�NDUDUÕQD�
YDUPÕúWÕU�>���������)���G������8QLWHG�6WDWHV�&RGH�$QQRWDWHG��V�������ùHKLUDOi, a.g.e., s. 115’den naklen)]. 
206� %DFNJURXQG� 5HDGLQJ� 0DWHULDO� 2Q� ,QWHOOHFWXDO� 3URSHUW\�� :,32�� V����� �ùHKLUDOL�� D�J�H��� V�� ���¶GHQ�
naklen). 
207 Janis, D. Mark, /Kesan, P. Jay, “The Future of Patent Law: U.S. Plant Variety Protection: Sound and 
Fury...?”, Symposium 2002, Houston Law Review, 2002, s. 751; Bai, a.g.m., s. 144; McCabe/Kevin, 
a.g.m., s. 60. 
208 Janis/Kesan, a.g.m, s. 751.   
209 Janis/Kesan, a.g.m., s. 751. 
210 Tritton, a.g.e., s. 436. 
211 Tritton, a.g.e., s. 436. 
212 Benzer düzenleme için bkz. UPOV m.14/5 (c); 7 U.S.C. § 2401 (a) (3).   
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JHQHWLN�P�KHQGLVOLN�WHNQLNOHULQGHQ�ED]ÕODUÕ��HVDV�LWLEDUL\OH�W�UHWLOPH�XVXO��RODUDN�LIDGH�
HGLOPLúWLU213.   

 %DúODQJÕo�oHúLGLQGHQ��HVDV� LWLEDUL\OH� W�UHWLOHQ�E�W�Q�oHúLWOHU��]HULQGH��EDúODQJÕo�
oHúLGLQLQ� ÕVODKoÕVÕQÕQ�KDNNÕ�YDUGÕU��%XQD�J|UH��NRUXPD�DOWÕQGDNL�ELU�oHúLGLQ�NHQGLVLQLQ�
('9�ROPDPDVÕ�JHUHNLU�>%LWdHú.�P�������D�@214��'L÷HU�ELU�LIDGH\OH��EDúODQJÕo�oHúLGLQGHQ�
W�UHWLOHQ� ('9�¶GHQ� EDúND� ELU� NLúL� \HQL� ELU� ('9�D� W�UHWLUVH�� ('9�¶LQ� NHQGLVL� HVDV�
LWLEDUL\OH�W�UHWLOPLú�oHúLW�ROGX÷XQGDQ��EXQX�JHOLúWLUHQ�NLúLQLQ��('9�D��]HULQGH�ELU�KDNNÕ�
RODPD]�� %XQD� NDUúÕOÕN�� EDúODQJÕo� oHúLGL� VDKLELQLQ� ('9�� YH� ('9�D� �]HULQGH� ÕVODKoÕ�
KDNNÕ�GHYDP�HGHU�� 
 ('9� VDKLELQLQ�� KDN� VDKLELQLQ� \HWNLOHQGLUPHVL� JHUHNWL÷L� H\OHPOHUL� \DSDELOPHVL�
için215��EDúODQJÕo�oHúLGLQ�VDKLELQLQ�L]QLQL�DOPDN�]RUXQGDGÕU��%X�oHúLWOHU��IDUNOÕOÕN�úDUWÕQÕ�
NDUúÕODGÕ÷ÕQGDQ216�� EDúODQJÕo� oHúLGL� VDKLELQGHQ� L]LQ� DOÕQDUDN�� ÕVODKoÕ� KDNNÕQD� NRQX�
olabilir217�� ('9¶QLQ� VDKLEL� EX� � L]QL�� ELU� V|]OHúPH\OH� YH\D� ]RUXQOX� OLVDQV� \ROX\OD� HOGH�
edebilir218. 

 

 

                                                
213 Kooij, a.g.e., s. 33. 
214 Benzer düzenleme için bkz. UPOV m.14/5 (a); CPVR m.13/5 (a); 7 U.S.C. m. 2541/ (c) (1). 
215�%N]��%LWdHú.�P�������8329�P�������&395�P������ 
216�$QFDN��EX�oHúLWOHU��D\UÕ�\HQL�ELU�oHúLW�ROXúWXUDFDN�GHUHFHGH�LON�oHúLWWHQ�IDUNOÕ�GH÷LOGLU� 
217 Tritton, a.g.e., s. 436. 
218 Bkz. EDV’de zorunlu lisans, Bölüm 6, § 1, II, B, 5. 
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BÖLÜM:2. .$5ù,/$ù7,50$/,� +8.8.7$� '8580� 9(� %ø7.ø�
ISLAHÇISI HAKKININ %(1=(5�.$95$0/$5/$�ø/øù.ø6ø 

 

�����.DUúÕODúWÕUPDOÕ�Hukukta Durum 

 

I. Ulusal Düzenlemeler 

$��$PHULND�%LUOHúLN�'HYOHWOHUL 
$PHULND� %LUOHúLN� 'HYOHWOHUL¶QGH� �$%'�� \HQL� oHúLWOHULQ� NRUXQPDVÕQD� LOLúNLQ�

KXNXNv�G�]HQOHPHOHU���3DWHQW��YH�)D\GDOÕ�0RGHO��.DQXQX��7LWOH����8�6�&���������YG����
1930 tarihli Bitki Patent Kanunu (Plant Patent Act-PPA) ve 1970 tarihli Bitki 

dHúLWOHULQLQ� .RUXQPDVÕ� .DQXQXQGDQ� �3ODQW� 9DULHWLHV� 3URWHFWLRQ� $FW-PVPA) 

ROXúPDNWDGÕU�� 
$PHULNDQ� 3DWHQW� .DQXQX�� \HQL� YH� ID\GDOÕ�� XVXO�� PDNLQH�� �U�Q� YH\D� PDGGH�

ELOHúLPL�EXODQ�NLúL\H�SDWHQW�NRUXPDVÕ�WDQÕPDNWDGÕU219��$%'¶GH��\DúD\DQ�úH\OHULQ�3DWHQW�
.DQXQX�DOWÕQGD�SDWHQW�HGLOHELOLUOL÷L�\DUJÕ�NDUDUODUÕ�LOH�EHOLUJLQ�KkOH�JHOPLúWLU������¶GH�ELU�
EDNWHULQLQ� SDWHQWOHQPHVLQH� LOLúNLQ�&KDNUDEDUW\� GDYDVÕQGD� )HGHUDO� 7HP\L]�0DKNHPHVL�
�86� 6XSUHPH� &RXUW��� J�QHú� DOWÕQGD� LQVDQ� WDUDIÕQGDQ� \DSÕODQ� KHU� úH\LQ�� SDWHQW�
HGLOHELOHFH÷LQH�NDUDU�YHUPLúWLU220��.H]D��ELWNL�oHúLGL�LOH�LOJLOL�RODUDN��3DWHQW�2ILVL�7HP\L]�
+H\HWL� �%3$,��� ([� SDUWH� +LEEHUG� GDYDVÕQGD�� GRNX� N�OW�U�� WHNQRORMLVL� NXOODQÕODUDN�
                                                
219 1952 ve daha sonra 2003 tarihli Patent Act 35 U.S.C § 101-103. 
220 Diamond v. Chakrabarty, Supreme Court, 1980 (Hannig, a.g.m., s. 199; Funder, V., Joshua, 
“Rethinking Patents for Plant Innovation”, E.I.P.R., 1999, s. 568). 
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JHOLúWLULOHQ� ELU�PÕVÕU� WRKXPX� LoLQ� SDWHQW� NRUXPDVÕQÕ� GD� WDVGLN� HWPLúWLU221. Bu kararlar, 

$PHULNDQ�SDWHQW�VLVWHPLQGH�ELWNLOHULQ�SDWHQW�HGLOHELOLUOL÷LQL�J|VWHUPHNWHGLU�� 
%X�NDUDUODUGDQ�|QFH�$%'¶GH��SDWHQW�NDQXQXQXQ�ELWNL�oHúLWOHULQLQ�NRUXQPDVÕ�LoLQ�

\HWHUVL]� ROGX÷X� G�ú�Q�OHUHN�� HúH\VL]� RODUDN� �UHWLOHQ� ELWNLOHr için 1930’da PPA kabul 

HGLOPLúWLU��33$��HúH\VL]�RODUDN�oR÷DOWÕODQ��\HQL�ELWNL�oHúLWOHULQL�JHOLúWLUHQ�NLúLOHUH��SDWHQW�
NRUXPDVÕ�WDQÕPÕúWÕU��%XQD�NDUúÕOÕN��33$��³\XPUX\OD��UHWLOHQ�ELWNLOHUL´�YH�\DEDQL�oHúLWOHU�
JLEL�� ³ÕVODK� HGLOPHPLú� ELU� RUWDPGD� EXOXQDQ� ELWNLOHUL´� SDWHQW� NRUXPDVÕ� GÕúÕQGD�
EÕUDNPÕúWÕU222�������\ÕOÕQGD�.RQJUH�������33$¶\Õ��3DWHQW�.DQXQXQXQ� �7LWOH����8�6�&��
m.161-���¶��RODUDN�G�]HQOHPLú�YH�E|\OHFH�KHU�LNL�NDQXQX�ND\QDúWÕUPÕúWÕU223. Böylelikle, 

bitkiler için patent alabilmek, patent kanununun gerektiUGL÷L� úDUWODUÕQ� \HULQH�
JHWLULOPHVLQH�ED÷OÕ�NÕOÕQPÕúWÕU224. 

����� WDULKOL� 33$¶GD�� VDGHFH� HúH\VL]� RODUDN� �UHWLOHQ� ELWNLOHUH� NRUXPD� WDQÕQÕS��
SDPXN�� EX÷GD\�� VR\D� IDVXO\HVL�� SLULQo�� DUSD� YH� \XODI� JLEL� HúH\OL� RODUDN� �WRKXPOD��
oR÷DOWÕODQ�ELWNLOHUH�NRUXPD�WDQÕQPDPDVÕQÕQ�QHGHQL��EX�ELWNLOHULQ�JÕGD�LoLQ�WHPHO��U�QOHU�
ROPDVÕGÕU�� .H]D�� ����¶ODUGD� WRKXPOD� ÕVODK� HGLOHQ� ELWNLOHUGH� \HNQHVDNOÕN� úDUWÕQÕQ�
VD÷ODQPDVÕQÕQ� ]RU� ROGX÷X� G�ú�QFHVL� GH� EXQD� HWNL� HWPLúWLU225�� (úH\OL� RODUDN� �WRKXP�
\ROX\OD���UHWLOHQ�ELWNL�oHúLWOHULQH�NRUXPD���970 PVPA (7 U.S.C) LOH�NDEXO�HGLOPLúWLU226. 

393$�� PDQWDU� �IXQJL�� YH� EDNWHULOHUL�� DoÕNoD� SDWHQW� NRUXPDVÕ� GÕúÕQGD� EÕUDNPÕúWÕU227. 

.H]D�� KLEULGOHU� GH� NDSVDP� GÕúÕQGD� EÕUDNÕOPÕúWÕ228�� $QFDN�� )�� KLEULGOHUL� NRUXPD� GÕúÕ�
EÕUDNDQ�LIDGH������¶GH�VLOLQPLúWLU229.  

 *|U�OG�÷�� �]HUH�� $PHULNDQ� KXNXNXQGD�� ELWNL� oHúLGL� �]HULQGHNL� ÕVODKoÕ� KDNNÕ��
3DWHQW�.DQXQX�����8�6�&���YH�393$����8�6�&��LOH�NRUXQPDNWDGÕU��%X�KXNXNWD�kümülatif 

(ikili) koruma \DVD÷Õ�NDEXO�HGLOPHPLúWLU��3DWHQW�NDQXQX��ELWNL�oHúLWOHULQL�DoÕNoD�NRUXPD�
GÕúÕ�EÕUDNPDPÕú��NH]D��33$�YH�393$¶GD��ELWNL�oHúLWOHULQLQ�VDGHFH�EX�NDQXQODU�DOWÕQGD�
NRUXQDFD÷ÕQD�YH\D�SDWHQW�NDQXQX�LOH�NRUXQPD\DFD÷ÕQD�LOLúNLQ�ELU�K�N�P�\HU�DOPDPÕúWÕU��
$PHULND¶GD� LNLOL� NRUXPDQÕQ�PHYFXGL\HWL� \DUJÕODPD�KXNXNX� LOH�EHOLUJLQ�KkOH�JHOPLúWLU��
Ex parte Hibberd dDYDVÕQGD�� 3DWHQW� 7HP\L]� .XUXOX� �%RDUG� RI� 3DWHQW� $SSHDOV� � DQG�
Interference-BPAI)230��33$�YH�393$¶QÕQ�ELWNL�NRUXPDVÕ�LoLQ�P�QKDVÕU�NRUXPD�ROGX÷X�

                                                
221 Ex Parte Hibberd, 227 U.S.P.Q., 1985, s. 443 (Hannig, a.g.m., s. 199). 
222 Bkz. 35 U.S.C. m. 161 (2003). 
223 Nilles, a.g.m., s. 365. 
224 Bununla birlikte, m.� ���¶GHNL� \D]ÕOÕ� DoÕNODPD� �WDULIQDPHQLQ� DoÕNOÕ÷Õ�� úDUWÕQD� X\PDGÕ÷Õ� LoLQ�� ELWNL�
SDWHQWLQLQ�JHoHUVL]�VD\ÕODPD\DFD÷Õ�D\UÕFD�LIDGH�HGLOPLúWLU��%N]�����8�6�&��VHFWLRQV������������ 
225 Dinwoodie/Hennessey/Pertmutter, a.g.e., s. 481. 
226 Plant Variety Protection Act (1970) 7 U.S.C. m. 2401 vd. (1988). 
227 7 U.S.C. m. 2402 (1988). 
228 7 U.S.C. m. 2402 (1988). 
229 Janis/Kesan, a.g.m., s. 747, dn. 91. 
230�3DWHQW�2ILVLQLQ�NDUDUODUÕQD�NDUúÕ�EDúYXUXODQ�WHP\L]�NXUXOXGXU� 
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LGGLDVÕQÕ� UHGGHWPLúWLU231�� %3$,�� 6XSUHPH� &RXUW¶XQ� &KDNUDEDUW\� GDYDVÕQGDNL� NDUDUÕQD�
DWÕIWD�EXOXQDUDN��SDWHQW�NDQXQXQXQ�ELWNLOHU�GDKLO�LQVDQ�\DSÕPÕ�KHU�úH\L�LoHUGL÷LQH�NDUDU�
YHUPLúWLU��%3$,¶\H� J|UH�.RQJUH��393$¶\Õ� \�U�UO�÷H�NR\DUDN� JHQHO� SDWHQW� NDQXQXQXQ�
NDSVDPÕQÕ� GH÷LúWLUPHPLú�YH\D� VÕQÕUODQGÕUPDPÕú�� GDKD�]L\DGH�SDWHQW�NDQXQXQXQ�oHúLWOL�
úDUWODUÕQÕ�NDUúÕODPDGD�]RUOXNODU�QHGHQL\OH��HúH\OL�RODUDN��UHWLOHQ�ELWNLOHU�LoLQ�DOWHUQDWLI�ELU�
\RO�\�U�UO�÷H�NR\PXúWXU232. Bu nedenle, patent kanununa ve özel bitki kanununa birlikte 

etki verilmek gerekir233.  

 %3$,¶QÕQ�+LEEHUG�NDUDUÕQGDQ�VRQUD��3LRQHHU�+L-Bred Int’l. v. J.E.M. Ag Supply 

GDYDVÕQGD�)HGHUDO�7HP\L]�0DKNHPHVL�GH��HúH\OL�RODUDN��UHWLOHQ�ELWNLOHULQ��SDWHQW�NDQXQX�
���� 8�6�&�� P�� ����� DOWÕQGD� NRUXQPDVÕQÕ� NDEXO� HWPLúWLU234. Mahkeme, PPA235 ve 

393$¶QÕQ� ELWNLOHULQ� ��� 8�6�&�� P�� ���� DOWÕQGD� SDWHQWOHQPHVLQH� HQJHO� ROXU� LGGLDVÕQÕ�
reddederek, bu üç fHGHUDO� NDQXQXQ� ELUOLNWH�PHYFXW� ROGX÷XQX� YH� ELWNLOHU� LoLQ� �VW� �VWH�
JHoHQ� ELU� ILNUv� P�ONL\HW� NRUXPDVÕ� VD÷ODGÕ÷ÕQÕ� EHOLUWPLúWLU236. Federal Temyiz 

0DKNHPHVL�� &KDNUDEDUW\� NDUDUÕQÕ� UHIHUDQV� DODUDN237�� P�� ���¶LQ� ³J�QHú� DOWÕQGD� LQVDQ�
WDUDIÕQGDQ�\DSÕOPÕú�KHU�úH\L´� LoHUGL÷LQL�RQD\ODPÕú�YH��ODI]v�\RUXPOD��33$��P�������YH�
393$¶GD� ELWNLOHUL� P�� ���¶GHQ� DoÕNoD� oÕNDUDQ� |]HO� ELU� LIDGHQLQ� EXOXQPDGÕ÷ÕQD�� NDUDU�
YHUPLúWLU238�� 0DKNHPH�� .RQJUHQLQ� ��� 8�6�&�� P�� ���¶GHQ� ELWNL� NRUXPDVÕQÕ� DoÕNoD�
oÕNDUPD\Õ�LVWH\LS�LVWHPHGL÷LQL�DQODPDN�LoLQ�33$�YH�393$¶QÕQ�WDULKL�JHOLúLPLQH�EDNPÕú��
393$¶\D� GH÷LQHQ� 6HQDWR� UDSRUODUÕQÕ� LQFHOHPLúWLU239. Mahkeme, Senato raporlardaki 

GLOLQ��R�G|QHPGH�HúH\OL�RODUDN��UHWLOHQ�ELWNLOHU� LoLQ�NRUXPDQÕQ�ROPDGÕ÷ÕQÕ�J|VWHUPHNOH�
ELUOLNWH��86372¶QXQ��393$¶QÕQ�\�U�UO�÷H�JLUPHVLQGHQ�|QFH��,Q�UH�+LEEHUG�GDYDVÕQGDQ�

                                                
231  Ex parte Hibberd, 227 U.S.P.Q. 1985, s.443-444 (Board of Patent Appeals  and Interference, 1985) 
(Nilles, a.g.m., s. 366; Rives, a.g.m., s. 209). 
232 Ex parte Hibberd, 227 U.S.P.Q., 1985, s. 445- 446 (Board of Patent Appeals  and Interference, 1985) 
(Nilles, a.g.m., s. 366). Keza Amerikan Temyiz Mahkemesi (S.Ct, 2001) J.E.M v. Pioneer�GDYDVÕQGD�EX�
NDUDUD�DWÕIWD�EXOXQPXúWXU��EN]���5LYHV��D�J�P���V������� 
233 Ex parte Hibberd, 227 U.S.P.Q., 1985, s. 445- 446 (Board of Patent Appeals  and Interference, 1985) 
(Nilles, a.g.m., s. 366). 
234 J.E.M. Ag. Supply Inc. v. Pioneer Hi-Bred Int’l. Inc., S. Ct., 2001 (Kevin, M. Baird, “Recent 
Development: Pioneer Hi-Bred International v. J.E.M. AG Supply: Patent Protection of Plants Grows 
Under The Supreme Court’s Latest Decision”, University of Illinois Journal of Law Technology and 
Policy, Spring-2002, s. 270). 
235 �����33$��DVH[XDO�RODUDN�\HQLGHQ��UHWLOHQ�ELWNLOHU�LoLQ�SDWHQW�NRUXPDVÕ�YHUPLúWLU��$QFDN�.RQJUH�SDWHQW�
NDQXQXQX�����¶GH�UHYL]H�HWPLú��EX�K�N�POHUL����8�6�&�����-���¶�Q�DOWÕQGD�G�]HQOHPLúWLU� 
236 J.E.M. Ag. Supply Inc. v. Pioneer Hi-Bred Int’l. Inc., S. Ct., 2001 (Baird, a.g.m., s. 270). Dava önce, 
8�6�� 'LVWULFW� &RXUW� IRU� WKH� 1RUWKHUQ� 'LVWULFW� RI� ,RZD¶GD� GDYD� DoÕOPÕú�� EXUDGD� GDYDOÕQÕQ� LGGLDODUÕ�
UHGGHGLOPLúWLU�>�%DLUG��D�J�P���V�������1LOOHV��D�J�P���V������@��'DKD�VRQUD�GDYDOÕ�-�(�0��$J�6XSSO\��QLKDv�
olmayan tHP\L]� LoLQ��&RXUW�RI�$SSHDOV� IRU� WKH�)HGHUDO�&LUFXLW¶H�EDúYXUPXúWXU��)HGHUDO�&LUFXLW��'LVWULFW�
&RXUW¶XQ� NDUDUÕQÕ� RQD\ODPÕúWÕU� >Pioneer Hi-Bred Int’l. Inc., v. J.E.M. Ag Supply Inc., Fed.Cir., 2000 
(Baird, a.g.m., s. 274)]. 
237 Diamond v. Chakrabarty, S. Ct., 1980 (Hannig, a.g.m., s.199).  
238 J.E.M. v. Pioneer, S. Ct. 2001 (Baird, a.g.m., s. 272-277; Nilles, a.g.m., s.367; Rives, a.g.m., s. 189). 
239 Baird, a.g.m., s. 272, dn.22; Nilles, a.g.m., s. 365.  



 30 

EHUL��HúH\OL�RODUDN��UHWLOHQ�ELWNLOHUH�SDWHQW�YHUPHVLQLQ�G�]HQOL�ELU�X\JXODPDVÕ�ROGX÷XQX�
LIDGH�HWPLúWLU240. 

 .H]D�PDKNHPH��LNL�NDQXQv�PRGHO��SDWHQW�YH�393$��DUDVÕQGDNL�úDUWODU�YH�NDSVDP�
IDUNOÕNODUÕQÕ� GLNNDWH� DODUDN�� NDQXQXQ� �VW�� NDSDOÕ� úHNLOGH� \�U�UO�NWHQ� NDOGÕUÕOPDVÕQÕ�
JHUHNWLUHFHN� ELU� X\XúPD]OÕ÷ÕQ� ROPDGÕ÷ÕQÕ� EHOLUWPLúWLU241�� %X� QHGHQOH�� 393$¶QÕQ� GDKD 

|]HO�NDQXQ�ROGX÷X�\|Q�QGHNL�GDYDOÕQÕQ�LGGLDVÕ��UHGGHGLOPLúWLU��0DKNHPH\H�J|UH��EX�LNL�
NRUXPD� PRGHOL� IDUNOÕGÕU�� %LU� NDQXQv� NRUXPD� úHNOLQLQ� PHYFXGL\HWL� GL÷HUL� DOWÕQGD�
korumaya engel olmaz242��%X�DoÕGDQ�PDKNHPH��.RQJUH¶QLQ�����8�6�&���3DWHQW�.DQXQX��
P�� ���¶LQ� VHUW� úDUWODUÕQÕ� oR÷XQOXNOD� NDUúÕOD\DPD\DQ� DODQD� NRUXPD\Õ� JHQLúOHWPHN� LoLQ�
33$�YH� 393$¶\Õ� \�U�UO�÷H�NR\GX÷X�J|U�ú�QH� YDUPÕúWÕU243. Mahkemeye göre, m. 101 

DOWÕQGD�SDWHQWH�KDN�ND]DQPDN��393$�DOWÕQGD�ELU�VHUWLILND�HOGH�HWPHNWHQ�|QHPOL�|Oo�GH�
]RU�ROGX÷XQGDQ��EX� LNL�NDQXQX�ED÷GDúWÕUDELOLUL]244��$\UÕFD��SDWHQWWH��oLIWoL�YH�DUDúWÕUPD�
LVWLVQDODUÕQÕQ�ROPDPDVÕ��RQX�GDKD�DQODPOÕ�NÕOPDNWD��EXOXú�VDKLELQH�GDKD�JHQLú�\HWNLOHU�
VXQPDNWDGÕU245. 

 Mahkemeye göre, 1930’dan önce bitkilerin Patent Kanunu (35 U.S.C. m. 101) 

DOWÕQGD�SDWHQWOHPH\H�HOYHULúOL�ROPDPDVÕ�KXVXVXQGD�LNL�QHGHQ�EXOXQPDNWD\GÕ��%LULQFLVL��
ELWNLOHULQ�GR÷DQÕQ��U�Q��ROGX÷XQD�RODQ�LQDQo��LNLQFLVi, bitkilerin patent hukukunun (35 

8�6�&��P������\D]ÕOÕ�DoÕNODPD��WDULIQDPHQLQ�DoÕNOÕ÷Õ��úDUWÕQÕ�NDUúÕOD\DPDPDVÕ�G�ú�QFHVL�
idi246��2\VD������¶GDQ�EHUL�EL\RORMLN�ELOJLOHUGHNL�JHOLúPHOHU�YH�ELWNL�ÕVODK�WHNQLNOHUL��ELWNL�
ÕVODKoÕODUÕQD�P�����¶GH�\HU�DODQ�\D]ÕOÕ�DoÕNODPD��WDULIQDPHQLQ�DoÕNOÕ÷Õ��úDUWÕQÕ�NDUúÕODPD�
LPNkQÕ� YHUPLúWLU247��$\QÕ� úHNLOGH��&KDNUDEDUW\� NDUDUÕQGD� )HGHUDO�7HP\L]�0DKNHPHVL��
33$¶GD�HúH\OL�RODUDN��UHWLOHQ�ELWNLOHULQ�\HU�DOPDPDVÕQÕ��.RQJUHQLQ�R�]DPDQNL�\HQL�ELWNL�
oHúLWOHULQLQ� WRKXPODU� \ROX\OD� \HQLGHn üretilmesi hâlinde, bunun ilk tipe uygun 

�GXUXOPXú�� RODPD\DFD÷Õ� LQDQFÕQD� ED÷ODPÕúWÕU248�� ����¶GH� 393$� NDEXO� HGLOHUHN� HúH\OL�

                                                
240  J.E.M. v. Pioneer, S. Ct., 2001 (Baird, a.g.m., s. 273, 277). 
241 J.E.M. v. Pioneer, Fed. Cir, 2000 (Nilles, a.g.m., s. 368); J.E.M. v. Pioneer, S. Ct., 2001 (Baird, a.g.m., 
s. 273-278). 
242 J.E.M. v.Pioneer, S. Ct., 2001 (Baird, a.g.m., s. 273; Nilles, a.g.m., s. 368-369). 
243 J.E.M. v. Pioneer S. Ct., 2001 (Baird, a.g.m., s. 273). 
244 J.E.M. v. Pioneer, Fed. Cir, 2000 (Nilles, a.g.m., s. 368); J.E.M. v. Pioneer, S. Ct., 2001(Baird, a.g.m., 
s. 273-277).  
245  J.E.M. v. Pioneer, Fed. Cir, 2000 (Nilles, a.g.m., s. 368); J.E.M. v. Pioneer, S. Ct., 2001 (Baird, a.g.m., 
s. 275). 
246  J.E.M. v. Pioneer, S. Ct., 2001 (Baird, a.g.m., s. 276; Nilles, a.g.m., s. 367). 
247  J.E.M. v. Pioneer, Fed. Cir., 2000 (Nilles, a.g.m., s. 368); J.E.M. v. Pioneer, S. Ct., 2001 (Baird, 
a.g.m., s. 276). 
248 Diamond v. Chakrabarty, S. Ct., 1980 (Rives, a.g.m., s. 211). Keza, bu inanç øPD]LR�Y��*UHHQKRXVHV 
GDYDVÕQGD� GD� EHOLUWLOPLúWLU� >)HG�&LU��� ����� �2F]HN�� 3�� -HUHP\�� ³,Q� WKH� $IWHUPHDWK� RI� WKH� µ7HUPLQDWRU¶�
Teknology Controversy: Intellectual Property Protections for Genetically Engineered Seed and the Right 
to Save and Replant Seed”, Boston College Law Review, May, 2000, s. 638)]. 
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RODUDN��UHWLOHQ�ELWNLOHULQ�GH�WLSH�X\JXQ�RODUDN�\HQLGHQ��UHWLOPH\H�X\JXQ�ROGX÷X��.RQJUH�
WDUDIÕQGDQ�NDEXO�HGLOPLúWLU249.    

 Bütün bu nHGHQOHUGHQ� GROD\Õ� )HGHUDO� 7HP\L]� 0DKNHPHVLQH� J|UH�� \HQL� ELWNL�
oHúLGL�����8�6�&��P����¶LQ�úDUWODUÕ�LoLQH�JLUHU�YH�QH�33$�QH�GH�393$��SDWHQW�NDQXQXQXQ�
NDSVDGÕ÷Õ�úH\OHUL�VÕQÕUODPD]250��%X��o�NDQXQ�Lo�LoH�JHoPLú�úHNLOGH�NRUXPD�VD÷OD\DELOLU��
Bu nedenle, yeni bitkL�oHúLWOHULQLQ�ÕVODKoÕVÕ�KHU�ELU�UHMLP�DOWÕQGD�NRUXPD�LoLQ�EDúYXUPDGD�
VHUEHVWWLU�YH�KHU�ELU�UHMLP�WDUDIÕQGDQ�VD÷ODQDQ�NRUXPDGDQ�\DUDUODQDELOLU251.  

$QFDN�� EX� NDUDU� KDNOÕ� RODUDN� HOHúWLUL\H� DoÕNWÕU�� ]LUD� LNLOL� NRUXPD� KkOL�� NRUXPD�
úDUWODUÕ� LOH� LOJLOL� IDUNOÕ� NXUDOODUÕQ� D\QÕ� ]DPDQGD� X\JXODQDELOLUOL÷L�� NRUXPD� V�UHVL� JLEL�
SUREOHPOHULQ� GR÷PDVÕQD� QHGHQ� ROXU252�� 3DWHQWOH� NRUXPD�� ÕVODKoÕ� G�]HQOHPHOHULQFH�
ROXúWXUXODQ�� ÕVODKoÕ� KDNODUÕ� YH� �DUDúWÕUPD�� oLIWoL� LVWLVQDVÕ� JLEL�� NDPX� |]J�UO�NOHUL�
DUDVÕQGDNL�GHQJH\L�ER]DU253��$\QÕ�oHúLW� LoLQ�KHP�SDWHQW�KHP�GH�ÕVODKoÕ�KDNNÕ�NRUXPDVÕ�
YHULOLUVH��SDWHQW�VDKLEL�oLIWoL�YH�DUDúWÕUPD�LVWLVQDVÕQD�HQJHO�RODELOLU��%X�LVWLVQDODUD�ÕVODKoÕ�
KDNNÕ�G�]HQOHPHOHULQGH�\HU�YHULOGL÷L�LoLQ��LNL�NRUXPD�PRGHOL�DUDVÕQGD�LKWLOkI�oÕNDU��� 
   

B. Avrupa Ülkeleri   

%LWNL�ÕVODKoÕODUÕ�KDNNÕQGD�VXL�JHQHULV�G�]HQOHPH\L�$YUXSD¶GD�LON�\�U�UO�÷H�NR\DQ�
�ONHOHUGHQ� ELUL�� ����¶GH� ,VODK� YH� 0DWHU\DO� 7RKXP� )HUPDQÕ� LOH�� Hollanda¶GÕU254. Bu 

NDQXQ� LOH�� |QHPOL� ED]Õ� WDUÕPVDO� oHúLWOHUL� ÕVODK� HGHQ� NLúLOHUH�� WRKXPXQ� LON� QHVOL� YH�
oR÷DOWÕP�PDWHU\DOLQLQ� SD]DUODQPDVÕ� NRQXVXQGD� VÕQÕUOÕ�P�QKDVÕU�KDNODU� VD÷ODQPÕúWÕU255. 

Daha sonra, Hollanda’da, 6 Ekim 1966’da Tohumlar ve Ekim Materyal Kanununu 

(6HHGV� DQG� 3ODQWLQJ�0DWHULDO�$FW�� NDEXO� HGLOPLú�� EX�.DQXQ� HQ� VRQ 28 Ocak 1999’da 

GH÷LúLNOL÷H� X÷UDPÕúWÕU�� %X Kanunda (m. 3’de) korunacak agrikültür ve hortikültür 

W�UOHULQ� QHOHU� ROGX÷X� EHOLUWLOPLúWLU�� %HOLUOHQHQ� EX� W�UOHUGHQ� EDúNDVÕ� LoLQ� NRUXPD� HOGH�
edilemeyecektir (m. 18).  

øQJLOWHUH�� 8329� ������� 6|]OHúPHVLQH� HWNL� VD÷ODPDN� DPDFÕ\OD�� ����� %LWNL�
dHúLWOHUL�YH�7RKXP�.DQXQX¶QX��3ODQW�9DULHWLHV�DQG�6HHG�$FW��NDEXO�HWPLú��GDKD�VRQUD�
GD��8329������GH÷LúLNOLNOHULQH�X\XP�VD÷ODPDN� LoLQ�EX�.DQXQX�������%LWNL�dHúLWOHUL�
.DQXQX� �3ODQW� 9DULHWLHV� $FW�� LOH� GH÷LúWLUPLúWLU�� %X� .DQXQGD� ����¶GH� � GH÷LúLNOLNOHU�
\DSÕOPÕú�������YH������\ÕOÕQGD�EX�.DQXQD�LOLúNLQ�W�]�NOHU�\D\ÕQODQPÕúWÕU��%X�W�]�NOHUOH��
NDQXQXQ�X\JXODQPDVÕ��WRSOXOXN�ELWNL�oHúLWOHUL�W�]�÷�QH��&395¶\H��X\XP��oLIWoL�LVWLVQDVÕ�
                                                
249 Diamond v. Chakrabarty, S. Ct., 1980 (Rives, a.g.m., s. 211).  J.E.M. v. Pioneer, S. Ct., 2001 (Baird, 
a.g.m., s. 276). 
250  J.E.M. v. Pioneer, S. Ct., 2001 (Baird, a.g.m., s. 278). 
251 Baird, a.g.m., s. 281. 
252 Kooij, a.g.e., s. 10. 
253 Derzko, a.g.m. s. 164. 
254 Derzko, a.g.m., s. 165. 
255 Dinwoodie/Hennessey/Pertmutter, a.g.e., s. 481. 



 32 

YH� ELWNL� ÕVODKoÕ� KDNODUÕQGD� ]RUXQOX� OLVDQV� G�]HQOHQPLúWLU�� øQJLOWHUH�� GL÷HU� $YUXSD�
�ONHOHULQGH� ROGX÷X� JLEL�� ELWNL� oHúLWOHULQL� SDWHQW� NRUXPDVÕQGDQ� KDULo� EÕUDNPÕúWÕU256. 

Bununla birlikte, 1997 Patent Kanununda257��H÷HU�WHNQLN�IL]LELOLWHVL�EHOLUOL�ELU�ELWNL�YH\D�
KD\YDQ� oHúLGL\OH� VÕQÕUODQPÕ\RUVD�� ELWNL� YH\D� KD\YDQODUÕQ� SDWHQW� HGLOHELOHFH÷L� NDEXO�
HGLOPLúWLU� 

Almanya’\D� EDNWÕ÷ÕPÕ]GD�� $OPDQ� 3DWHQW� 2ILVLQLQ�� |QFHOHUL� VDGHFH� HVDV� RODUDN�
FDQVÕ]� QLWHOLNWH� EXOXúODUÕQ� SDWHQW� HGLOHELOHFH÷L� J|U�ú�QH� VDKLS� ROGX÷X� J|U�O�U258. Bu 

QHGHQOH�� ELWNL� YH� KD\YDQ� ÕVODKÕ� XVXOOHUL� YH� EX� XVXOOHULQ� �U�QOHUL�� SDWHQWH� KDN�
ND]DQPDPÕúWÕU��%X�GXUXP�����¶GH�GH÷LúPH\H�EDúODPÕú�YH�����¶H�NDGDU�$OPDQ�3DWHQW�
2ILVL�� FDQOÕ� GR÷D� DODQÕQGD� EL\RORMLN� EXOXúODUÕQ�� SDWHQW� HGLOHELOHFH÷L� NXUDOÕQÕ�
NR\PXúWXU259��'DKD�VRQUDODUÕ�EX�NXUDO��|QFHOHUL�EXOXú�RODUDN�J|U�OPH\HQ�ELWNL�oHúLWOHULQH�
GH� JHQLúOHPLúWLU260. 1936’da AlmanyD¶GD�� WRKXP� PDWHU\DOL� LoLQ� \DSÕODQ� ELU� SDWHQW�
EDúYXUXVX�NDEXO�HGLOPLúWLU261.   

Almanya’da 1953’de kabul edilen, Gesetz über Sortenschutz und Saatgut von 

.XOWXUSIODQ]HQ��%LWNL�dHúLWOHULQLQ�.RUXQPDVÕQD�YH�.�OW�U�%LWNLOHULQLQ�7RKXPODUÕQD�'DLU�
Kanun), patent ben]HUL�ELU�DPDo�J�WPHVLQH�NDUúÕQ��L]LQ�DOÕQPDNVÕ]ÕQ�oHúLW��]HULQGH�\HQL�
ÕVODK�H\OHPOHULQH�L]LQ�YHUGL÷LQGHQ��SDWHQW�KXNXNXQGDQ�D\UÕOPÕúWÕU262. Bu Kanun, koruma 

HOGH�HGLOHELOPHN�LoLQ�RULMLQDOOLN�YH�GXUXOPXúOXN�|Q�úDUWODUÕQÕ�DUDPÕú��SDWHQW�KXNXNXQGD�
yer alan buluú� EDVDPD÷Õ� �\DUDWÕFÕ� DúDPD�� úDUWÕQGDQ� NDoÕQPÕúWÕU�� %X� .DQXQGD�� LNLOL�
NRUXPD�\DVD÷Õ� LOH� LOJLOL� ELU� LIDGH\H�\HU�YHULOPHPLúWLU263��$QFDN��GL÷HU�UHMLPOHU�\ROX\OD�
HOGH� HGLOHQ� KDNODU�� ����� .DQXQX� K�N�POHUL\OH� LKWLOkIOÕ� ROPDGÕ÷Õ� |Oo�GH�
NXOODQÕODELOHFHNWLU��P�����264. 

�$OPDQ\D¶GD� KkOHQ� \�U�UO�NWH� RODQ� ELWNL� oHúLWOHULQL� NRUX\DQ� G�]HQOHPH�
(Sortenschutzgesetz-�6RUWHQVFK*������$UDOÕN�����¶GH�NDEXO�HGLOPLú�YH���0DUW����������
0DUW������YH�VRQ�RODUDN����$UDOÕN�����¶GH�GH÷LúLNOL÷H�X÷UDPÕúWÕU�� �%X�.DQXQ�\HQLOLN��
IDUNOÕOÕN�� KRPRMHQOLN� YH� GXUXOPXúOXN� úDUWODUÕQÕ� WDúÕ\DQ� ELWNL� oHúLWOHULQH� NRUXPD�
VD÷ODPDNWDGÕU��P����� 

                                                
256 Patents Acts 1977, Sch A2, para 3/f (Philips, Jeremy/Alison, Firth, Introduction to Intellectual Property 
Law, Fourth Edition, Wiltshire, 2001, s. 389). 
257 1997 Patent Act Sch A2, para 4. 
258 Bosselmann, a.g.m., s. 123. 
259 Bent, A.  Stephan, Intellectual Property Rights in Biotechnology Worldwide, s.67, 1987  (Bosselmann, 
a.g.m., s. 123’den naklen). 
260 Bent, Intellectual Property Rights, s. 44 (Bosselmann, a.g.m., s. 123’den naklen). 
261 Dutfield, Graham,  Intellectual Property Rights and the Life Science Industries, Aldershot, Burlington, 
2002, Intellectual Property Rights, s. 184. 
262 Janis/Kesan, a.g.m., s. 740; Dutfield, Intellectual Property Rights, s. 184. 
263 Janis/Kesan, a.g.m., s. 740. 
264 Janis/Kesan, a.g.m., s. 741, dn. 65. 
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Alman Patent Kanunu (Patentgesetz -3DW*��� ELWNL� oHúLWOHULQLQ� SDWHQWOH�
NRUXQPDPDVÕ�NRQXVXQGD�(3&�LOH�X\XP�LoLQGHGLU��$\QÕ�úHNLOGH��3DW*�����1R��¶GH��ELWNL�
veya hayvanlarÕQ��UHWLPL� LoLQ�HVDV�RODUDN�EL\RORMLN�XVXOOHU��SDWHQW�NRUXPDVÕQGDQ�KDULo�
EÕUDNÕOPÕúWÕU��3DW*¶GH��(3&¶GH�ROGX÷X�JLEL��oHúLGLQ�WDQÕPÕ�\DSÕOPDPÕú��PLNUREL\RORMLN�
XVXOOHULQ� �U�QOHULQH� SDWHQW� NRUXPDVÕ� WDQÕQPÕúWÕU265. Mikrobiyolojik usul ürünü olarak, 

“Tomoffel” (GRPDWHV� YH� SDWDWHV� DUDVÕQGD� ELU� KLEULG�� YH� WHWUDSORLG� FKDPRPLOOH� �ELU� W�U�
SDSDW\D�� LoLQ� SDWHQW� YHULOPLúWLU266�� øNLOL� NRUXPD� \DVD÷Õ�� (3&¶GH� ROGX÷X� JLEL�� $OPDQ�
3DWHQW�KXNXNXQGD�GD�NDEXO�HGLOPLúWLU� 

 

&��'L÷HU�hONHOHU 

-DSRQ\D�� 0DFDULVWDQ�� 0R÷ROLVWDQ�� YH� *�QH\� .RUH� SDWHQW� NDQXQODUÕ�� ELWNL�
oHúLWOHULQL� DoÕNoD� NRUXPD� GÕúÕQGD� EÕUDNPDPÕúWÕU267. 1975’de Japon patent ofisi, 

PRUIRORMLN� YH� IL]\RORMLN� RODUDN�� |QFHNL� oHúLWOHUOH� NDUúÕODúWÕUÕOGÕ÷ÕQGD� JHQOHULQGH�
IDUNOÕOÕNODU� EXOXQDQ� ELWNL� oHúLGLQH� YH� R� ELWNLQLQ� �UHWPH� XVXO�QH� SDWent edilebilirlik 

VD÷OD\DQ� VWDQGDUWODUÕ� \D\ÕQODPÕúWÕU268�� dLQ� +DON� &XPKXUL\HWL� LVH�� ELWNL� oHúLWOHUL�
�]HULQGHNL� ÕVODKoÕ� KDNNÕQÕ� |]HO� NRUXPD� NDSVDPÕQD� DOPÕú� YH� SDWHQW� NRUXPDVÕ� GÕúÕQGD�
EÕUDNPÕúWÕU�� .DQDGD� 3DWHQW� .DQXQX� DoÕNoD� ELWNL� oHúLWOHULQL� SDWHQW� GÕúÕ� EÕUDNPDPÕúWÕU��
%XQXQOD� ELUOLNWH�� .DQDGD� 3DWHQW� 2ILVL�� ELWNL� YH� KD\YDQODUÕQ� SDWHQWH� NRQX� ROPDGÕ÷Õ�
J|U�ú�QGHGLU269. Pioneer hi-%UHG�Y��&DQDGD��&RPLVVLRQHU�RI�3DWHQWV��GDYDVÕQGD�.DQDGD�
6XSUHPH�&RXUW��ELWNLOHULQ�SDWHQW�HGLOHELOLUOL÷LQH�GH÷LQPHGHQ��\HQL�oHúLGLQ�ELU�PRdelinin 

VDGHFH�GHSR�HGLOPHVLQLQ��WDULIQDPHQLQ�DoÕNOÕ÷Õ��\D]ÕOÕ�WDVYLU��úDUWÕQÕ�NDUúÕODPÕú�ROPDGÕ÷Õ�
GROD\ÕVÕ\OD��\HWHUOL�DoÕNODPDQÕQ�ROPDGÕ÷Õ�JHUHNoHVL\OH�UHGGHWPLúWLU270. Bu karar bitkilerin 

SDWHQW�HGLOHELOLU�ROXS�ROPDGÕ÷ÕQÕ�J|VWHUPHPHNWHGLU�����+D]LUDQ�����’da Kanada, Plant 

%UHHGHU¶V� $FW� �3%$�� NDEXO� HGHUHN�� ELWNL� oHúLWOHUL� LoLQ� NRUXPD� VD÷ODPÕúWÕU�� .DQDGD�
KXNXNX�� ELWNL� ÕVODKoÕODUÕQD� KXNXNv� NRUXPD� YHULOPHVL� úDUWODUÕ� YH� VWDQGDUWODUÕ� DoÕVÕQGDQ�
$PHULNDQ�393$�LOH�EHQ]HUGLU��.DQDGD�3%5�W�]�÷��6FKHGXOH�,¶GH�NRUXPD�WDQÕQDQ�ELWNL�
oHúLWOHULQLQ� QHOHU� ROGX÷X� EHOLUOHQPLúWLU�� 6DGHFH� EX� oHúLWOHU� LoLQ� ÕVODKoÕ� KDNNÕ�
WDQÕPDNWDGÕU�� 

                                                
265 Hansen, Bernd/Fritjoff, Hirsch, Protecting Inventions in Chemistry, Commentary on Chemical Case 
Law under the Europesan Patent Convention and the German Patent Law, Weinheim, Berlin, NewYork, 
Chichester, Toronto, Brisbone, Singapore, 1997, s. 265. 
266 Hansen/Hirsch, a.g.e., s. 267. 
267 Bai, a.g.m., s. 151. 
268  Sadanao, Amemiya/Kikuo, Nishimoto, “Patents and Utility Models”, 4�.ÕWDJDZD��'RLQJ�%XVLQHVV�LQ�
Japan, 1991, § 2.01 [8] (Bai, a.g.m., s. 152, dn. 111’den naklen). 
269 Derzko, a.g.m., s. 153. 
270 Derzko, a.g.m., s. 155. 
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6RQ� RODUDN� LIDGH� HWPHN� JHUHNLU� NL�� J�Q�P�]GH� SHN� oRN� �ONH�� ELWNL� oHúLWOHUL�
�]HULQGH�ÕVODKoÕ�KDNNÕQÕ�NRUXPDNWDGÕU271. 

 

D. Türkiye 

����� VD\ÕOÕ� 3DWHQW� +DNODUÕQÕQ� .RUXQPDVÕ� +DNNÕQGD� .+.� �3DW.+.��� ELWNL�
oHúLWOHULQLQ�SDWHQWOH�NRUXQPDVÕQÕ� DoÕNoD�\DVDNODPÕúWÕU� �P�����E���%X�K�NPH�J|UH��ELWNL�
oHúLWOHUL� YH� |QHPOL� |Oo�GH� EL\RORMLN� HVDVODUD� GD\DQDQ� ELWNL� \HWLúWLUPH� XVXOOHUL� SDWHQW�
verilerek korunamaz. PatKHK’daki bX� K�N�P�� $YUXSD� 3DWHQW� 6|]OHúPHVL� �(3&��
m.53/b’deki düzenleme ile benzerdir.   

+XNXNXPX]GD��\HQL�ELWNL�oHúLGL��]HULQGHNL�ÕVODKoÕ�KDNNÕ�������VD\ÕOÕ�<HQL�%LWNL�
dHúLWOHULQH� $LW� ,VODKoÕ� +DNODUÕQÕQ� .RUXQPDVÕQD� øOLúNLQ� .DQXQ� �%LWdHú.�� LOH� ���������
tarihinde kabXO� HGLOPLúWLU272��$\UÕFD�� WRKXPOXNODUOD� LOJLOL� RODUDN�� ���� VD\ÕOÕ�� ����������
NDEXO� WDULKOL�� 7RKXPOXNODUÕQ� 7HVFLO�� .RQWURO� YH� 6HUWLILNDV\RQX� +DNNÕQGD� .DQXQ�
�77.6.��EXOXQPDNWDGÕU273������VD\ÕOÕ�EX�.DQXQXQ�DPDFÕ�� ÕVODKoÕ�KDNNÕQÕ�G�]HQOHPHN�
ROPD\ÕS�� ³WDUOD� YH� EDKoH� PDKVXOOHUL�� VHE]H� YH� \HP� ELWNLOHUL� WRKXPOXNODUÕQÕQ� oHúLW�
VDIL\HWLQL�GHYDP�HWWLUPHN�� IL]LNVHO�YDVÕIODUÕQÕ�PXKDID]D�HWPHN�YH�GROD\ÕVÕ\OD�oLIWoLOHUH�
JDUDQWLOL�YH�QLWHOL÷L�GDKD�\�NVHN�WRKXPOXN�VD÷ODPDNWÕU´��P�����%X�.DQXQOD��\XUW�LoLQGH�
\HWLúWLULOHQ�� VDWÕODQ�� GD÷ÕWÕODQ�� LWKDO� YH� LKUDo� HGLOHQ� WRKXPOXNODUÕQ�� WHVFLO�� NRQWURO� YH�
VHUWLIL\H�HGLOPHVL�NDEXO�HGLOPLúWLU��P�����<HWLúWLULFL��DOÕFÕ�YH\D�VDWÕFÕ�WDUDIÕQGDQ�P�UDFDDW�
HGLOPHVL� KkOLQGH�� WRKXPOX÷XQ� ODERUDWXDU� PXD\HQHOHULQLQ� \DSÕODFD÷Õ� YH� VWDQGDUWODUD�
X\JXQOX÷XQXQ�WHVSLWL�KkOLQGH�NRQWURO�HGLOPLú�WRKXPOXN�UDSRUX�YHULOHFH÷L�LIDGH�HGLOPLúWLU�
�P����� 6HUWLILNDV\RQ�� WRKXPOXNODUÕQ� JHQHWLN�� IL]LNVHO� YH� EL\RORMLN� GXUXPODUÕQÕQ� WHVSLW�
edilmesini ifade etmektedir274�� $\UÕFD�� 77.6.¶GD� LIDGH� HGLOHQ� WHVFLO�� ILNUv� P�ONL\HW�
hukuku aQODPÕQGD� WHVFLO� ROPD\ÕS�� ÕVODK� HGLOPLú� oHúLWOHULQ� PRUIRORMLN�� EL\RORMLN� YH�
WDUÕPVDO�QLWHOLNOHULQLQ�EHOLUWLOHUHN�N�W�÷H�ND\GHGLOPHVL�VXUHWL\OH�WHVFLOLGLU275. Bu Kanuna 

J|UH� WHVFLO�� ELU� oHúLW� NDWDORJODPD� YH� VÕQÕIODQGÕUPD� DPDoOÕGÕU276. Bu Kanunun 6. 

maddesine 397��1R¶OX�.DQXQOD� ���������� WDULKLQGH� \DSÕODQ� HNOH277�� ELWNL� ÕVODKoÕVÕQÕQ�
                                                
271� ����������� WDULKL� LWLEDUL\OH�� 8329¶XQ� LQWHUQHW� VLWHVLQGH�� ELWNL� ÕVODKoÕ� KDNNÕ� NRQXVXQGD� NDQXQv�
düzenlemeleUL� \D\ÕQODQDQ��ONHOHU�úXQODUGÕU��$UMDQWLQ��$YXVWUDO\D��$YXVWXU\D��%HODUXV��%ROLY\D��%UH]LO\D��
.HQ\D��.ÕUJÕ]LVWDQ��øVUDLO��/LWYDQ\D��<HQL�=HODQGD��1LNDUDJXD��1RUYHo��3DQDPD��3DUDJXD\��3RUWHNL]��.RUH�
Cumhuriyeti, Letonya,  Moldovya Cumhuriyeti, Romanya, Rusya Federasyonu, Slovakya, Slovenya, 
*�QH\�$IULND�&XPKXUL\HWL�� øVSDQ\D�� øVYHo��7ULQLGDG�YH�7REDJR��7XQXV��8NUD\QD��8UXJXD\��%XOJDULVWDQ��
ùLOL�� dLQ� +DON� &XPKXUL\HWL�� � +ÕUYDWLVWDQ�� dHN� &XPKXUL\HWL�� 'DQLPDUND�� (NYDGRU�� (VWRQ\D�� )LQODQGL\D��
)UDQVD��0DFDULVWDQ��øUODQGD��øVUDLO��øWDO\D��.RORPEL\D��%X��ONHOHULQ�NRQX\OD�LOJLOL�G�]HQOHPHOHUL�LoLQ�EN]��
http://www.upov.int/en/about/legal_resources/index.htm, [25.04.2004]. 
272 RG. 15.1.2004, S. 25347. 
273 RG. 29.8.1963, S. 11493. 
274 Tekinalp, a.g.e., s. 687. 
275 Tekinalp, a.g.e., s. 687. 
276 Tekinalp, a.g.e., s. 687. 
277 RG. 26.2.1994, S. 21861. 
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KDNNÕ� WDQÕQPÕú� ROXS�� ÕVODKoÕ� KDNNÕ� VDKLELQLQ� L]QL� ROPDGDQ�� R� oHúLGLQ� WRKXPOXNODUÕQÕQ�
WLFDUv�DPDoOD�oR÷DOWÕOÕS�SD]DUODQPDVÕ�\DVDNODQPÕúWÕU��%LWNL�ÕVODKoÕ�KDNODUÕ�LOH�LOJLOL�RODUDN�
D\UÕQWÕOÕ� K�N�P� LoHUPH\HQ� ���� VD\ÕOÕ� .DQXQXQ� EX� K�NP��� %LWdHú.� LOH� \�U�UO�NWHQ�
NDOGÕUÕOPÕúWÕU� �%LWdHú.� P������ %XQXQOD� ELUOLNWH�� ���� VD\ÕOÕ� 77.6.¶GDQ� \DUDUODQDUDN�
oHúLW�VDKLEL�ROPXú�NLúLOHU��%LWdHú.¶QÕQ�\�U�UO�÷H�JLUGL÷L�WDULKWHQ�LWLEDUHQ�DOWÕ�D\�LoLQGH�
%DNDQOÕ÷D� EDúYXUPDODUÕ� YH� %LWdHú.¶GDNL� GL÷HU� úDUWODUÕ� \HULQH� JHWLUPHOHUL� KkOLQGH��
%LWdHú.�NDSVDPÕQGDNL�NRUXPDGDQ�\DUDUODQPDVÕ�NDEXO�HGLOPLúWLU��%LWdHú.�JHoLFL�P�����
%XQGDQ� VRQUD� DUWÕN�� ÕVODKoÕ� KDNNÕQÕQ� NRUXQPDVÕ�� %LWdHú.� LOH� JHUoHNOHúWLULOHFHNWLU��
%LWdHú.¶QXQ�ND\QD÷ÕQÕ��8329�V|]OHúPHVL�YH�&395�WHúNLO�HWPHNWHGLU� 

 

II. Bölgesel Düzenlemeler  

 

$��.X]H\�$PHULND�6HUEHVW�7LFDUHW�$QODúPDVÕ��1$)7$� 
$PHULND¶QÕQ�|QF�O�÷�QGH��1$)7$�J|U�úPHOHULQLQ�VRQXFX�RODUDN��KHP�.DQDGD�

KHP� GH� 0HNVLND� ELWNL� oHúLWOHUL� �]HULQGHNL� ÕVODKoÕ� KDNODUÕQÕ� NRUXPD\D� LOLúNLQ�
G�]HQOHPHOHUL� NDEXO� HWPLúOHUGLU� NAFTA (North America Free Trade Agreement), 

$PHULND��0HNVLND� YH� .DQDGD� DUDVÕQGD� LP]DODQDQ� XOXVODUDUDVÕ� WLFDUHW� DQODúPDVÕ� ROXS��
ILNUv�P�ONL\HW�NRUXPD�VWDQGDUWODUÕQÕ�GD�LoHUPHNWHGLU��)LNUv�P�ONL\HW�LOH�LOgili bölüm 17, 

75,36�P����LOH�EHQ]HU�úHNLOGH�ELWNLOHULQ�SDWHQW�HGLOHELOLUOL÷LQL�G�]HQOHPLúWLU��%X�PDGGH�
�\HOHUH�� PLNURRUJDQL]PDODU� GÕúÕQGD� ELWNLOHUL�� ELWNL� �UHWLPL� LoLQ� HVDV� RODUDN� EL\RORMLN�
XVXOOHUL�� SDWHQW� NRUXPDVÕ� GÕúÕQGD� EÕUDNDELOPH� \HWNLVL� YHUPHNWHGLU�� %XQD� NDUúÕOÕN�� EX�
PDGGH�� KHU� ELU� �\H��ONH\H��ELWNL� oHúLWOHUL� LoLQ�SDWHQW�YH\D�HWNLOL�ELU� VXL�JHQHULV� VLVWHP�
YH\D�KHU�LNLVL�\ROX\OD�NRUXPD�VD÷ODPDVÕQÕ�JHUHNWLUPLúWLU�� 

 

%��$YUXSD�3DWHQW�6|]OHúPHVL��(3&�� 
$YUXSD¶GD� SDWHQW� KXNXNODUÕQÕQ� ELUOHúWLULOPHVL� DPDFÕyla, 1963 Strazburg 

6|]OHúPHVL�(Strazburg Convention on Unification of Certain Points of Substantive Law 

on Patents for Inventions)278� NDEXO� HGLOPLúWLU279�� %X� 6|]OHúPHQLQ� NDEXO�� ]DPDQÕQGD��
$YUXSD¶GD�� WDUÕPVDO� WHúNLODWODU� LoLQGH� NXYYHWOL� ELU� DQWL-patent lobisi EXOXQPDNWD\GÕ280. 

6WUD]EXUJ�6|]OHúPHVL¶QLQ����PDGGHVL281�� ELWNLOHU�YH� KD\YDQODUÕ� DoÕNoD� SDWHQW� NRUXPDVÕ�
                                                
278� %XOXú� 3DWHQWL\OH� øOLJLOL� 0DGGv� +XNXNWDNL� %HOOL� .DYUDPODUÕQ� %LUOHúWLULOPHVL� +DNNÕQGD� 6WUD]EXUJ�
6|]OHúPHVL� 
279� ��� .DVÕP� ����¶GH� 6WUD]EXUJ¶GD� NDEXO� HGLOHQ� EX� DQODúPD�� $OPDQ\D�� )UDQVD�� øUODQGD�� øWDO\D��
/LHFKWHQVWHLQ�� /�NVHPEXUJ�� +ROODQGD�� øVYHo�� øVYLoUH� YH� øQJLOWHUH¶GH� ��������¶GHQ� LWLEDUHQ� \�U�UO�÷H�
JLUPLúWLU��2UWDQ��$��1HFLS��$YUXSD�3DWHQWL�6LVWHPL��&����$QNDUD��������V���9-310).   
280 Bent, A.  Stephan, Intellectual Property Rights, s. 67, 1987 (Bosselmann, a.g.m., s. 125’den naklen). 
281� %X� PDGGH�� ELULQFL� PDGGHQLQ� LVWLVQDODUÕQÕ� G�]HQOHPHNWH�� \DQL� KDQJL� EXOXúODUD� SDWHQW� NRUXPDVÕ�
WDQÕQPD\DELOHFH÷LQL� J|VWHUPHNWHGLU�� %XUDGD�� ELWNL� YH� KD\YDQ� oHúLWOHUL\OH�� ELWNL� YH� KD\YDQ� oHúLWOHULQLQ�
\HWLúWLULOPHVLQH� LOLúNLQ� XVXOOHUH� NRUXPD� WDQÕQPD\DELOHFH÷L� LIDGH� HGLOPLúWLU�� %XQD� NDUúÕOÕN�� PDGGHGH��



 36 

GÕúÕQGD�EÕUDNDQ�ELU�\DVDN�LoHUPHPLúWLU��%XQXQOD�ELUOLNWH��6|]OHúPH\L�LP]DOD\DQ��ONHOHUL��
ELWNLOHU�LoLQ�SDWHQW�NRUXPDVÕ�YHUPHVL�KXVXVXQGD�]RUXQOX�NÕOPDPÕúWÕU282.  

6WUD]EXUJ� 6|]OHúPHVL�� QHUHGH\VH� WDPDPHQ�$YUXSD� 3DWHQW� 6|]OHúPHVL� �(3&�283 

WDUDIÕQGDQ� DGDSWH� HGLOPLúWLU�� (3&�� �� (NLP�����¶GH�NDEXO� HGLOPLú� YH� ��(NLP� ����¶GH�
\�U�UO�÷H�JLUPLúWLU��%X�6|]OHúPH��VRQ�RODUDN����7HPPX]�����¶GH�UHYL]H�HGLOPLúWLU��(3&�
m.53/b’de, bLWNL�YH\D�KD\YDQ�oHúLWOHULQH�YH�ELWNL�YH\D�KDYDQODUÕQ��UHWLPL�LoLQ�HVDV�RODUDN�
EL\RORMLN�XVXOOHUH�SDWHQW�YHULOHPH\HFH÷L��EXQD�NDUúÕOÕN��PLNUREL\RORMLN�XVXOOHUH�YH�RQXQ�
�U�QOHULQH�SDWHQW�YHULOHELOHFH÷L�LIDGH�HGLOPLúWLU��%X�K�N�POH��ELWNL�YH�KD\YDQ�oHúLWOHULnin 

SDWHQW� NRUXPDVÕQGDQ� KDULo� EÕUDNÕOPDVÕ� ]RUXQOX� KkOH� JHWLULOPLúWLU284. Bunun nedeni, 

����¶GH� (3&� LP]DODQGÕ÷ÕQGD�� $YUXSD� �ONHOHULQGH� ELWNL� oHúLWOHUL� LoLQ� SDWHQW� NRUXPDVÕ�
PRGHOLQGHQ�]L\DGH��8329�DOWÕQGD�VXL�JHQHULV�ELU�NRUXPD�PRGHOL�VHoLOPHVLGLU285.  

 Avrupa Patent Ofisi (EPO) da, EPC m.53 (b)’deki hükme uygun kararlar 

YHUPLúWLU�� (32-TBA, Ciba-*HLJ\�dR÷DOWÕP� PDWHU\DOL� �7� ������� YH� /XEUL]RO�+LEULG�
ELWNLOHU� �7� �������� GDYDVÕQGD�� ÕVODKoÕ� KDNNÕ� G�]HQOHPHOHULQLQ� NDSVDPÕQD� JLUPH\HQ�
ELWNLOHULQ� SDWHQW� HGLOHELOHFH÷LQH� K�NPHWPLúWLU�� $QFDN�� GDKD� VRQUD�� 3ODQW� *HQHWLF�
6\VWHPV�3ODQW�FHOOV�NDUDUÕQGD��7����������EL]DWLKL�ELWNLOHULQ��WUDQVJHQLN�ELWNLOHULQ��SDWHQW�
HGLOHPH]� ROGX÷X� NDEXO� HGLOPLúWLU��%XQD� NDUúÕOÕN�� (32-EBA Novartis/Transgenic plant 

GDYDVÕQGD� �*� ������� WUDQVJHQLN� ELWNLOHULQ� SDWHQW� HGLOHELOHFH÷L�� WDOHELQ� ELWNL� oHúLGLQL�
NDSVDPDNOD� ELUOLNWH�� VSHVLILN� RODUDN� ELU� ELWNL� oHúLGLQL� LoHUPHGL÷L�� J|U�ú�Q��
EHQLPVHPLúWLU286. EPO-7%$¶QÕQ� EX� NDUDUODUÕ�� ELWNL� oHúLWOHULQLQ� WDPDPHQ� SDWHQW�
HGLOHELOLUOLNWHQ�KDULo�EÕUDNÕOPDGÕ÷ÕQÕ�J|VWHUPHNWHdir.  

C. AB Biyoteknoloji Direktifi  

 1998 Avrupa Biyoteknoloji Direktifi (98/44), (32¶QXQ� 1RYDUWLV� NDUDUÕQGDNL�
DQOD\ÕúÕ�PXKDID]D�HWPLúWLU��'LUHNWLILQ������D��PDGGHVL��ELWNL�YH�KD\YDQ�oHúLWOHULQLQ�SDWHQW�
HGLOHPH]� ROGX÷XQX� EHOLUWPLúWLU�� %XQXQOD� ELUOLNWH�� P�4/2’de, teknik fizibilitesi 

�X\JXODQDELOLUOL÷L�� EHOLUOL� ELU� ELWNL� YH\D� KD\YDQ� oHúLGL� LOH� VÕQÕUODQPDPÕú� ELWNL� YH�
KD\YDQODUOD� LOJLOL� EXOXúODUÕQ� SDWHQW� HGLOHELOLUOL÷L� NDEXO� HGLOPLúWLU�� $\UÕFD�� 'LUHNWLI�

                                                                                                                                           
PLNUREL\RORMLN� XVXOOHU� LOH� PLNUREL\RORMLN� XVXOOHULQ� \DUGÕPÕ\OD� HOGH� HGLOHQ� úH\OHULQ� SDWHQW� HGLOHFH÷L 
EHOLUWLOPLúWLU� 
282 Bent, Intellectual Property Rights, s.67 (Bosselmann, a.g.m., s. 125’den naklen); Bai, a.g.m., s. 145. 
6WUD]EXUJ�6|]OHúPHVLQLQ�NDEXO�HGLOGL÷L�]DPDQGD��JHQHWLN�P�KHQGLVOLN�WHNQLNOHUL�JHOLúPLú�ROPDGÕ÷ÕQGDQ��
RQODUÕQ�ELWNLOHUH�X\JXODQPDVÕ�DODQÕQGDNL�HWNLOHULQLQ�WDKPLQ�HGLOPHVL�P�PN�Q�GH÷LOGL��6FKDW]��8OULFK��7KH�
European Patent Convention A Commentary, Third Edition, Edited by Margarater Singer/Dieter Stauder, 
Berlin, Bonn, Münich, 2003, s. 85. 
283 Convention on the Grant of European Patents, genelde European Patent Convention olarak 
bilinmektedir. 
284 Bosselmann, a.g.m., s. 125; Marin, P.L.Cantuaria, Providing Protection for Plant Genetic Resources, 
New York, The Hague, London, 2002, s. 12. 
285 Bai, a.g.m., s. 146. 
286�*HQLú�ELOJL�LoLQ�EN]��%|O�P����§ 2, I. 
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P����¶\H�J|UH��GR÷DO�oHYUHVLQGHQ�L]ROH�HGLOPLú�YH\D�WHNQLN�ELU�XVXOOH��UHWLOPLú�EL\RORMLN�
PDWHU\DO��GDKD�|QFH�WDELDWWD�PH\GDQD�JHOVH�ELOH��ELU�EXOXúXQ�NRQXVX�RODELOLU�� 

'��7RSOXOXN�%LWNL�dHúLGL�+DNODUÕQD�øOLúNLQ�.RQVH\�7�]�÷���&395� 
$YUXSD� %LUOL÷L¶QGH� �$%�� ELWNL� ÕVODKoÕ� VLVWHPOHUL� DUDVÕQGD� X\XPX� VD÷ODPDN�

DPDFÕ\Oa CPVR287�\�U�UO�÷H�JLUPLúWLU288��%XQXQOD�ELUOLNWH��ÕVODKoÕ�KDNNÕQD�LOLúNLQ�XOXVDO�
NDQXQODUGD���ONHOHU�DUDVÕQGD� LNOLPVHO�GH÷LúLNOLNOHU�QHGHQL\OH��|UQH÷LQ�oHúLWOHULQ�WHVWOHUL�
DoÕVÕQGDQ����IDUNOÕOÕNODU�ROPDNWDGÕU289. 27 Temmuz 1994’de kabul edilen CPVR, 27 Nisan 

1���¶GH�\�U�UO�÷��JLUPLúWLU290��%X�7�]�N�������8329�6|]OHúPHVLQL�HVDV�DOPÕúWÕU��%X�
7�]�NOH��W�]HO�NLúLOL÷H�VDKLS��WRSOXOXN�ÕVODKoÕ�KDNNÕQÕQ�YHULOLS�YHULOPHPHVLQL�\�U�WHFHN��
7RSOXOXN� %LWNL� dHúLGL� 2ILVL� �&392�� NXUXOPXúWXU�� 7�]�÷�Q� DPDFÕ�� ELWNL� oHúLWOHUL�
DoÕVÕQGDQ� 7RSOXOXN� UHMLPLQL� ROXúWXUPDNWÕU�� 7�]�N�� XOXVDO� ELWNL� oHúLWOHUL� KDNNÕ�
G�]HQOHPHOHULQGHQ� ED÷ÕPVÕ]� RODFDN� YH� IDNDW� RQODUOD� ELUOLNWH� EXOXQDFDNWÕU�� 'L÷HU� ELU�
LIDGH\OH�� ÕVODKoÕ�KDNNÕ�LOH�LOJLOL�XOXVDO�UHMLPOHU�\DQÕQGD��7RSOXOXN�G�]H\LQGH�JHoHUOL�ELU�
topluluk ELWNL�oHúLGL�KDNNÕ�NDEXO�HGLOPLúWLU291.   

7RSOXOXN� G�]H\LQGH� ÕVODKoÕ� KDNNÕ�� XOXVDO� ELWNL� oHúLGL� G�]HQOHPHOHUL� LOH� ELUOLNWH�
ROPDVÕ� WDVDUODQPDVÕQD� NDUúÕQ�� D\QÕ� ELWNL� oHúLGL� LoLQ� DOÕQDQ� ELU�&395�KDNNÕ� LOH�� XOXVDO�
ELWNL�ÕVODKoÕ�KDNNÕ�YH\D�SDWHQW�KDNNÕQÕQ�ELUOLNWH�HWNLOL�ROPDVÕQD�L]LQ�YHULOPHPLúWLU��&395�
P������'L÷HU� ELU� LIDGH\OH�� ELU�&395�KDNNÕ� YHULOGL÷LQGH�EX�KDN�� XOXVDO� ÕVODKoÕ� KDNNÕQÕ�
etkisiz hâle getirir292��%X�QHGHQOH��EDúYXUDQ�NLúL��ELU�&395�NRUXPDVÕQD�PÕ�\RNVD�XOXVDO�
NRUXPD\D� PÕ� LKWL\Do� GX\GX÷XQX� EHOLUOHPHOLGLU�� .LúL\L� KHU� LNL� \ROD� GD� EDúYXUPDVÕQÕ�
HQJHOOH\HQ�ELU�K�N�P�\RNWXU��$QFDN�ELU�&395�KDNNÕ�YHULOPHVL�XOXVDO�ÕVODKoÕ�KDNNÕQÕQ�
HWNLVL]� ROPDVÕQD� QHGHQ�ROXU293��%X�GHPHNWLU�NL��&395�KDNNÕ�GHYDP�HWWL÷L� V�UHFH�NLúL��
XOXVDO� ÕVODKoÕ� KDNNÕ� YH\D� SDWHQW� KDNNÕ� WDUDIÕQGDQ� YHULOHQ� KDNODUÕ� NXOODQDPD\DFDNWÕU�
�&395� P�������� &395� KDNNÕ�� VRQD� HULQFH� �P����� YH\D� K�N�PV�]� ROGX÷X� �P������
DoÕNODQGÕ÷Õ�YH\D�LSWDO��P�����HGLOLQFH��R�oHúLW�LoLQ�GDKD�|QFH�DOÕQDQ�XOXVDO�ÕVODKoÕ�KDNNÕ�
YH\D�SDWHQW�KDNNÕ�WHNUDU�HWNLOL�KkOH�JHOHFHNWLU294. 

 

III��8OXVODUDUDVÕ�6|]OHúPHOHU 

6ÕQDv� P�ONL\HW�� ED]Õ� XOXVODUDUDVÕ� V|]OHúPHOHUOH� NRUXQPD\D� oDOÕúÕOPÕúWÕU�� %X�
V|]OHúPHOHUGHQ� ELUL� RODQ� 6ÕQDv� 0�ONL\HWLQ� +LPD\HVLQH� øOLúNLQ� 3DULV� øWWLKDGÕ�

                                                
287 E.C.Council Regulation 2100/94 (1994) O.J. L 227/1. 
288 Philips/Firth, a.g.e., s. 391. 
289 Philips/Firth, a.g.e., s. 391. 
290 Tritton, a.g.e., s. 438. 
291 Tritton, a.g.e., s. 438. 
292 Tritton, a.g.e., s. 449. 
293 Tritton, a.g.e., s. 449. 
294 Kooij, a.g.e., s. 150. 
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Mukavelenamesi295�� VÕQDv� P�ONL\HWH� LOLúNLQ� XOXVODUDUDVÕ� DODQGD� X\XPODúWÕUPD\Õ�
aPDoODPÕúWÕU�� 6|]OHúPH�� EXOXúODUÕQ�� PDUNDODUÕQ�� HQG�VWUL\HO� WDVDUÕPODUÕQ�� ID\GDOÕ�
PRGHOOHULQ�� WLFDUHW� XQYDQODUÕQÕQ� YH� FR÷UDILN� LúDUHWOHULQ� NRUXQPDVÕ\OD� LOJLOL� ROXS�� ELWNL�
oHúLWOHULQLQ� NRUXQPDVÕQD� LOLúNLQ� ELU� K�N�P� LoHUPHPHNWHGLU�� 3DULV� 6|]OHúPHVL�
Washington� PHWQL� VRQXo� SURWRNRO��� ����� YH� ����� PHWLQOHUL�� VÕQDv� P�ONL\HW� WDQÕPÕQÕ�
�U�QOHUL� GH� LoHUHFHN� úHNLOGH� JHQLúOHWHUHN296�� VÕQDv� P�ONL\HWLQ� HQ� JHQLú� úHNLOGH�
DQODúÕOPDVÕQÕ� LVWHPLú�� DQFDN� DoÕNoD� ELWNL� oHúLWOHULQH� WDQÕPGD� \HU� YHUPHPLúWLU297. Bitki 

oHúLGLQH�\HU�YHUHQ�XOXVODUDUDVÕ�V|]OHúPHOHU��8329�YH�75,36¶WLU� 
 

$�� <HQL� %LWNL� dHúLWOHULQLQ� .RUXQPDVÕ� +DNNÕQGD� 8OXVODUDUDVÕ� 6|]OHúPH�
(UPOV) 

%LWNLOHU�LoLQ��SDWHQW�NRUXPDVÕQD���JHOHQHNVHO�ELWNL�\HWLúWLUPH�XVXOOHULQGH�\DUDWÕFÕ�
DúDPDQÕQ�\RNOX÷X�YH��WDULIQDPHQLQ�DoÕNOÕ÷Õ�úDUWÕQÕQ298�P�PN�Q�ROPDPDVÕ��HQJHO�RODUDN�
G�ú�Q�OP�úW�299�� 3DWHQW� KXNXNoXNODUÕQÕQ�� ELWNL� oHúLWOHULQLQ� SDWHQWOH� NRUXQPDPDVÕ�
\|Q�QGHNL� LWLUD]ODUÕ�� ELWNL� ÕVODKoÕODUÕQÕ� SDWHQW� NRUXPDVÕ� GÕúÕQGD� VXL� JHQHULV� ELU� VLVWHP�
DUD\ÕúÕQD�\|QOHQGLUPLúWLU300�������\ÕOÕQGD�)UDQVÕ]�+�N�PHWLnin, Avrupa hükümetlerini, 

\HQL� ELWNL� oHúLWOHULQLQ� NRUXQPDVÕ� LoLQ� GDYHW� HWWL÷L� XOXVODUDUDVÕ� NRQIHUDQV�� ����� \ÕOÕQGD�
JHUoHNOHúWLULOPLúWLU��.RQIHUDQV�QHWLFHVL������¶GH�8329�NDEXO�HGLOHUHN�ELWNL�ÕVODKoÕODUÕQD�
VXL� JHQHULV� ELU� NRUXPD� VD÷ODQPÕúWÕU�� %|\OHFH�� $OPDQ\D�� $YXVWXU\D�� øWDO\D�� )UDQVD��
%HOoLND�� øVSDQ\D� YH�+ROODQGD¶QÕQ� JLULúLPOHUL� LOH�8329�GR÷PXúWXU301��%X� V|]OHúPHQLQ�
NDEXO��LOH��XOXVODUDUDVÕ�G�]H\GH�ÕVODKoÕ�KDNODUÕ�LON�NH]�WDQÕQPÕúWÕU� 

                                                
295 %X� 6|]OHúPH�� ��� 0DUW� ����¶GH� LP]DODQPÕú�� ����¶GH� 0DGULG¶GH� \RUXPOD\ÕFÕ� ELU� SURWRNROOH�
WDPDPODQPÕúWÕU��'DKD�VRQUD������������\ÕOÕQGD�%U�NVHO¶GH����������¶GH�:DVKLQJWRQ¶GD�����������¶GH�/D�
Haye’de, 2.6.1934’de Londra’da, 31.10.1958’de Lizbon’da ve 14.7.1967’de Stokholm’de gözden 
JHoLULOPLú��UHYL]H�HGLOPLú��YH�6WRNKROP�PHWQLQGH�VRQUDGDQ����������¶GD�ELU�GH÷LúLNOLN�JHUoHNOHúWLULOPLúWLU�
(bu hususta bkz. http://www.wipo.int/clea/docs/en/wo/wo020en.htm). 
296 2 Haziran 1911 tarihli Washington metni hitam protokolü m.�¶H�J|UH��³�VÕQDv�P�ONL\HW��NHOLPHOHUL�HQ�
JHQLú� PkQDODUÕQGD� DOÕQPDN� LFDS� HGHU�� %X� NHOLPHOHU� ]LUDL� VDQDWODU� �úDUDS�� KXEXEDW��PH\YH�� KD\YDQDW� YH�
VDLUH�� YH� LKUDFv� VDQDWODU� �PDGHQ�� PHD\Õ� PDGHQL\H� YH� VDLUH�� VDKDODUÕQGD� EXOXQDQ� ELOF�POH� PDKVXOkWD�
úDPLOGLU´��%HQ]HU�úHNLOGHNL�ELU�G�]HQOHPH��3DULV�6|]OHúPHVL�/D�+D\H�PHWQL�P������/RQGUD�PHWQL�P����¶GH�
söz konusudur. 
297 Bosselmann, a.g.m., s. 123. 
298�7DULIQDPHGH�EXOXú��EXOXú�NRQXVXQXQ�LOJLOL�ROGX÷X�WHNQLN�DODQGD�X]PDQ�RODQ�ELU�NLúL�WDUDIÕQGDQ�EXOXúXQ�
X\JXODQPDVÕQÕ� VD÷OD\DFDN� QLWHOLNWH� DoÕN� YH� \HWHUOL� úHNLOGH� \D]ÕOPDVÕ� JHUHNLU� �3DW.+.� P�������� %XQD�
DoÕNODPD��WDVYLU��GHQLU� 
299 *HQLú�ELOJL�LoLQ�EN]��3DWHQWOH��%|O�P���������,� 
300 Bai, a.g.m., s. 143. 
301 Marin, a.g.e., s. 29; Dutfield, Intellectual Property Rights, s. 186. 15 Ocak 2004 itibariyle UPOV’a 
WRSODP�����ONH��\H�ROPXúWXU�������6|]OHúPHVLQH��\H�RODQODU��$UMDQWLQ��$YXVWXU\D��%ROLY\D��.DQDGD��ùLOH��
Çin, Meksika, Fransa, Brezilya, Kolombiya, Ekvador,� øUODQGD�� øWDO\D�� .HQ\D�� <HQL� =HODQGD�� 1RUYHo��
Paraguay, Slovakya, Trinidad� YH� 7REDJR��8NUD\QD�� 8UXJXD\�� øVYLoUH��Güney Afrika, Portekiz, Panama, 
1LNDUDJXD�� ����� 6|]OHúPHVLQH� �\H� RODQ� �ONHOHU�� $YXVWUDO\D�� %HODUXV�� %XOJDULVWDQ�� +ÕUYDWLVWDQ�� dHN�
Cumhuriyeti, Danimarka, Estonya, Finlandiya, Alman\D�� � 0DFDULVWDQ�� øVUDLO�� -DSRQ\D�� .ÕUJÕ]LVWDQ��
Letonya, Litvanya, Hollanda, Polonya, Republic of Korea, Moldova Cumhuriyeti, Romanya, Rusya 
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����� 8329�� ����¶GH� \�U�UO�÷H� JLUPLú� ROXS�� :,32¶QXQ� ELU� E|O�P�QFH�
yönetilmektedir302�� ����¶ODUGD� 8329�� JHOHQHNVHO� EL\RORMLN� ELWNL� ÕVODKÕQÕ� WHúYLN� HWPH�
DPDFÕ\OD�oÕNDUÕOPÕú��DQFDN�EL\RWHNQRORML�DODQÕQGD�KÕ]OÕ�JHOLúPHOHU�EX�6|]OHúPHQLQ�GDKD�
VRQUD� UHYL]H� HGLOPHVLQH� QHGHQ� ROPXúWXU�� 8329�� ������ ����� YH� ����¶GH� UHYL]H�
HGLOPLúWLU�������6|]OHúPHVL�1LVDQ�����¶GH�\�U�UO�÷H�JLUPLúWLU303. UPOV 1991’de kabul 

HGLOGLNWHQ� VRQUD�� �����6|]OHúPHVLQH�JLULúOHU� NDSDWÕOPÕúWÕU��$QFDN�� ����¶H� �\H�RODQODU��
����¶GH�UHYL]H�HGLOPLú�6|]OHúPH\L�NDEXO�HWPHN�]RUXQGD�ROPD\ÕS��LVWHUOHUVH�����¶H��\H�
kalmaya devam edebileceklerdir. Bu nedenle günümüzde, 1978 ile 1991 UPOV 

6|]OHúPHOHUL�\�U�UO�NWHGLU�� 
8329�6|]OHúPHVL���\H��ONHOHUH��EX�6|]OHúPHGH�\HU�DODQ�NXUDOODUD�X\JXQ�RODUDN�

ELWNL� ÕVODKoÕ� KDNNÕ� VLVWHPOHULQL� NXUPD� \�N�PO�O�÷�� \�NOHPLúWLU304�� %X� 6|]OHúPHQLQ�
DPDFÕ�� IDUNOÕ� �ONH� G�]HQOHPHOHULQLQ� X\XPODúWÕUÕOPDVÕQÕ� �\HNQHVDNOÕ÷Õ�� VD÷ODPD\D�
yöneliktir305��%X�DPDoOD��ÕVODKoÕ�KDNNÕQÕQ�YHULOPH�úDUWODUÕ��HQ�D]�NRUXPD�V�UHVL��KDNNÕQ�
HQ� D]�NDSVDPÕ�� U�oKDQ�KDNNÕ� YH� NRUXPD� úHNOL� EHOLUOHQPLúWLU��8329��NRUXPDQÕQ�HQ�D]�
NDSVDPÕQÕ�EHOLUOHPH\L�DPDoODGÕ÷ÕQGDQ���\HOHU�NHQGL�XOXVDO�NDQXQODUÕQGD�GDKD�JHQLú�ELU�
NRUXPD� VD÷OD\DELOLUOHU306�� 'L÷HU� ELU� LIDGH\OH�� EX� 6|]OHúPH�� �\H� �ONHOHUFH� G�]HQOHQHQ�
ÕVODKoÕ� KDNNÕ� NRUXPDODUÕQÕQ� NDSVDPÕQÕ� VÕQÕUODQGÕUPDPÕúWÕU307. Her devlet, kendi 

UHMLPOHULQL� V|]OHúPHQLQ� VWDQGDUWODUÕ� LoLQGH� X\JXODPD� \HWNLVLQH� VDKLSWLU�� 8329��
VWDQGDUWODUD� X\XP� EDNÕPÕQGDQ�� %LUOLNWHQ� oÕNDUÕOPD� YH\D� SDUD� FH]DVÕ� JLEL� ELU� \DSWÕUÕP�
PHNDQL]PDVÕ� LoHUPHPLúWLU308�� %X� %LUOLN�� KXNXNv� ELU� NLúLOL÷H� VDKLS� ROXS�� KHU� ELU� �\H�
GHYOHWWHNL�KXNXNXQ��ELUOL÷LQ�DPDoODUÕ�YH�IRQNVL\RQODUÕQÕ�\HULQH�JHWLUPH\H�X\JXQOX÷XQX�
LQFHOHPH� \HWNLVLQH� VDKLSWLU� ������8329�P������ YH� ������� %LUOL÷LQ� PHUNH]L� YH� GDLPv�
RUJDQODUÕ� &HQHYUH¶GH� ROXS�� GDLPL� RUJDQODUÕ� .RQVH\� YH� %LUOLN� 2ILVL¶GLU� ������ 8329�
m.24/3 ve 25). 

 1961 UPOV m.2/1 ve 1978 UPOV m.2/1’de, hem patent hem sui generis 

VLVWHPOH�NRUXPD\Õ�VD÷OD\DQ��N�P�ODWLI�NRUXPD�\DVDNODQPÕúWÕU��%XQD�J|UH��%LUOL÷H���\H�
KHU� ELU� GHYOHW� \D� EX� 6|]OHúPHQLQ� L]LQ� YHUGL÷L� |]HO� NRUXPD\Õ� \D� GD� SDWHQW� NRUXPDVÕQÕ�
NDEXO�HGHELOLU��.DQXQODUÕ�KHU�LNL�NRUXPD\D�GD�L]LQ�YHUPLú�RODQ�%LUOL÷H��\H�GHYOHW���D\QÕ�
                                                                                                                                           
Federasyonu,  Slovenya, , øVYHo�� 7XQXV�� øQJLOWHUH�� 8�6�$�� � %HOoLND� � ���������� 6|]OHúPHVLQH�� øVSDQ\D��
����������6|]OHúPHVLQH��\HGLU [www.upov.int, (25.04.2004)]. 
302 Tekinalp, a.g.e., s. 686. 
303 Dutfield, Trade and Biodiversity, s. 26. 
304�8329�P����� ³,VODKoÕ� KDNNÕ�� 6|]OHúPH\H��\H� �ONH� WDUDIÕQGDQ�� NHQGL� E|OJHVLQGH�oHúLGLQ�PDWHU\DOLQLQ�
�UHWLPL�� VHUWLILNDV\RQX� YH� SD]DUODQPDVÕ� YH\D� EX� PDWHU\DOLQ� LWKDO� YH\D� LKUDFÕQÕ� G�]HQOHPHN� LoLQ� DOÕQDQ�
WLFDUv� |QOHPOHUGHQ� ED÷ÕPVÕ]� RODFDNWÕU�� +HU� KDO�NDUGD�� EX� JLEL� |QOHPOHU� EX� 6|]OHúPHQLQ� úDUWODUÕQÕQ�
X\JXODQPDVÕQD�HWNL�HWPH\HFHNWLU´� 
305 Spier, a.g.m., s. 219; Tilford, S., David, “Saving the Blueprints: The International Legal Regime for 
Plant Resources”, Case Western Reserve Journal of International Law, Spring/Summer, 1998, s. 407. 
306 Marin, a.g.e., s. 30. 
307 Bkz. 1991 UPOV m.40. 
308 Hamilton, Who Owns, s.642; Hannig, a.g.m., s. 234. 
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ERWDQLNVHO� FLQV� YH\D� W�UOHU� LoLQ� EXQODUGDQ� VDGHFH� ELULQL� WDQÕ\DELOLU�� %XQXQOD� ELUOLNWH��
�����YH������6|]OHúPHVLQGH��PHYFXW�G�]HQOHPHOHULQ�EX�V|]OHúPHGHQ�HWNLOHQPH\HFH÷L��
H÷HU� �\H� �ONHOHU� GDKD� |QFHGHQ� LNLOL� NRUXPD\Õ� |QJ|UHQ� G�]HQOHPHOHU� \DSPÕúVD�� EX�
úHNLOGH� GHYDP� HGHELOHFHNOHUL� EHOLUWLOPLúWLU� ������ 8329� P����� ����� 8329�P��������
�����8329¶GD�� LNLOL� NRUXPD� \DVD÷Õ� VLOLQHUHN�oLIWH�NRUXPD\D� L]LQ� YHULOPLú�� E|\OHOLNOH�
\HQL� ELWNL� oHúLWOHUL� LoLQ� SDWHQW� YHULOPHVL� \DVD÷Õ� |QJ|U�OPHPLúWLr. Bu durum bitki 

ÕVODKoÕODUÕQÕQ�SDWHQW�NRUXPD�LVWH÷LQH�LúDUHW�HWPHNWHGLU309. 

�8329� 6|]OHúPHVL�� SDWHQWWHQ� IDUNOÕ� G�]HQOHPH� JHWLUPLúWLU�� gUQH÷LQ�� SDWHQW�
KXNXNXQGD� \HU� DODQ� WDULIQDPHQLQ� DoÕNOÕ÷Õ� �\D]ÕOÕ� DoÕNODPD�� úDUWÕQD�� EXOXúXQ� WHNQLN�
NDUDNWHULVWL÷LQGHQ� GR÷DQ� |]HOOLNOHUGHQ� GROD\Õ� \HU� YHULOPHPLúWLU310. Keza, patent 

NRUXPDVÕQGD�PHYFXW�ROPD\DQ�DUDúWÕUPD�LVWLVQDVÕ��EX�V|]OHúPH�LOH�NDEXO�HGLOPLúWLU� 
 

%��7LFDUHWOH�%D÷ODQWÕOÕ�)LNUv�0�ONL\HW�+DNODUÕ�$QODúPDVÕ��75,36� 
 

*$77� DOWÕQGD� 75,36311�� ILNUv� P�ONL\HWH� LOLúNLQ� PLQLPXP� VWDQGDUWODUÕQ�
\HUOHúWLULOPHVL� DPDFÕ\OD� ����¶GH� NDEXO� HGLOPLúWLU�� � 75,36� J|U�úPHOHULQGH� $PHULND�
%LUOHúLN�'HYOHWOHUL��ELWNLOHU�YH�\DúD\DQ�RUJDQL]PDODU�GDKLO�W�P�SDWHQW�HGLOHELOLU�NRQXODU�
LoLQ��SDWHQW�NRUXPDVÕ�LVWHPLúWLU312��'L÷HU�ELU�LIDGH\OH��$PHULND¶QÕQ�|QHULVL��ELWNL�ÕVODKoÕ�
KDNODUÕ� DoÕVÕQGDQ� VXL� JHQHULV� ELU� VLVWHP� VHoPH� ROPD\ÕS�� SDWHQWOHULQ� � NXOODQÕPÕ�
ROPXúWXU313.  

75,36�J|U�úPHOHULQGH�JHOLúPHNWH�RODQ��ONHOHULQ�LVWH÷L�LVH��LOko��U�Q�YH�XVXOOHUL�
GDKLO� ELWNLOHU� YH� \DúD\DQ� RUJDQL]PDODUÕQ� KDULo� EÕUDNÕOPDVÕ� VXUHtiyle, patent edilebilir 

NRQXODUÕQ� VÕQÕUODQGÕUÕOPDVÕGÕU314�� .ÕVDFDVÕ�� 75,36¶LQ� ³3DWHQW� 9HULOHELOLU� .RQXODU´�
EDúOÕNOÕ� ����PDGGHVLQH� LOLúNLQ� J|U�úPHOHU� JHOLúPLú� �ONHOHU� LOH�JHOLúPHNWH� RODQ��ONHOHU�
DUDVÕQGD�X]ODúPD�\ROODUÕQÕQ�DUDQPDVÕ�oDEDODUÕQD�VDKQH�ROPXúWXU. 

*|U�úPHOHU�VRQXFXQGD��JHOLúPHNWH�RODQ��ONHOHULQ�75,36¶H�GHVWH÷LQL�VD÷ODPDN�LoLQ�
RUWD� ELU� \RO� EXOXQPXúWXU315�� %XQD� J|UH��PLNURRUJDQL]PDODU� YH� ELWNL� YH\D� KD\YDQODUÕQ�
�UHWLPL�LoLQ�PLNUREL\RORMLN�XVXOOHU�SDWHQW�HGLOHELOLU�NDOPDVÕQD�NDUúÕQ��LQVDQ�YH\D�KD\YDQ�
teGDYL�XVXOOHUL��ELWNL�YH�KD\YDQODUÕ��UHWPHN�LoLQ�HVDV�RODUDN�EL\RORMLN�XVXOOHU�YH�ELWNL�YH�

                                                
309 Bai, a.g.m., s. 146. 
310 Carvalho, , N.Pires, The TRIPS Regime of Patent Rights, Kluwer Law International, The Hague, 2002. 
s. 179. 
311 Agreement on Trade-Related Aspects of Intellectual Property Rights (7LFDUHWOH� %D÷ODQWÕOÕ� )LNUv�
0�ONL\HW�$QODúPDVÕ���5*��������������0�NHUUHU�6���������%X�V|]OHúPH��'�Q\D�7LFDUHW�gUJ�W��NXUXOXú�
V|]OHúPHVLQLQ��&�HNLGLU� 
312 Hamilton, Who Owns, s. 614; McCabe, a.g.m., s. 45; Bosselmann, a.g.e., s. 128. 
313 Hamilton, Who Owns, s. 614. 
314 McCabe, a.g.m., s. 45; Bosselmann, a.g.e., s. 128. 
315 McCabe, a.g.m., s. 46; Scalise/Nugent, a.g.m., s. 116. 
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KD\YDQODUÕQ�NHQGLOHUL��SDWHQW�HGLOHELOLUOLNWHQ�KDULo�EÕUDNÕODELOHFHNWLU�>P�������D��YH��E�@��
%XQXQOD� ELUOLNWH�� 75,36�� ELWNL� oHúLWOHUL� LoLQ� �\HOHULQH�� SDWHQW� NRUXPDVÕQa alternatif 

olarak veya onunla birlikte sui generis bir koruma kabul etmesi hususunda bir seçim 

KDNNÕ�WDQÕPÕúWÕU�>P��������E�@�� 
75,36� P������ �E�¶QLQ� GLOL�� (3&� P����E¶GHQ� HVLQOHQPLúWLU316. Ancak, TRIPS 

6|]OHúPHVL��(3&¶QLQ�DNVLQH��ELWNL�oHúLWOHULQLQ�SDWHQW�HGLOHPH]OL÷LQL�]RUXQOX�WXWPD\DUDN�
�\HOHULQH�VHoLP�KDNNÕ�WDQÕPÕúWÕU��%XQD�NDUúÕOÕN�75,36��ELWNL�oHúLWOHULQL�SDWHQW�NRUXPDVÕ�
GÕúÕ� EÕUDNDQ� �ONHOHUH�� EX� oHúLWOHU� �]HULQGHNL� ÕVODKoÕ� KDNNÕ� LoLQ� HWNLOL� ELU� � VXL� JHQHULV�
NRUXPD�VD÷ODPD\Õ�]RUXQOX�NÕOPÕúWÕU317. Ancak, eWNLOL�VXL�JHQHULV�ELU�VLWHPLQ�QH�ROGX÷X��
75,36¶WH� WDQÕPODQPDPÕúWÕU��%XQXQOD�ELUOLNWH��SHN�oRN�\D]DU��EX�PDGGHQLQ�LúDUHW�HWWL÷L�
VLVWHPLQ��8329�V|]OHúPHVL�LOH�úHNLOOHQGL÷LQL�EHOLUWPHNWHGLU318. 

 �75,36� PHWQLQGH� oHúLGLQ� WDQÕPÕ� \DSÕOPDPÕúWÕU�� %X� V|]OHúPH�� �\HOHULni UPOV 

WDUDIÕQGDQ� JHOLúWLULOHQ� ELWNL� oHúLGL� WDQÕPÕ� LOH� VÕQÕUODQGÕUPDPÕú� ROXS�� VXL� JHQHULV� VLVWHP�
DOWÕQGD� ELWNL� oHúLWOHULQH� HN� RODUDN� EDúND� NRQXODUD� NRUXPD� YHUPH� NRQXVXQGD� HQJHO�
NR\PDPÕú��EXQODUÕ��\HOHULQ�WHUFLKLQH�EÕUDNPÕúWÕU319. 

3DWHQW� HGLOHPH]OLN� EDNÕPÕQGDQ�� 75,36¶WH� ³ELWNL� oHúLWOHUL´� \HULQH�� ³ELWNLOHU´�
NHOLPHVLQL�NXOODQÕOPDVÕ�HOHúWLUL\H�DoÕNWÕU��=LUD��&RUUHD¶QÕQ�KDNOÕ�RODUDN�EHOLUWWL÷L��]HUH��
V|]OHúPHGH� ELWNLOHU� LoLQ� WDNVRQRPLN� ELU� VÕQÕIODQGÕUPD� \DSÕOPDGÕ÷ÕQGDQ�� ELWNL� oHúLWOHUL�
dahil, hibridler, transgeniN�ELWNLOHU�YH�RQODUÕQ�NÕVÕPODUÕ��K�FUH�YH�WRKXPODUÕ���ELWNL�W�UOHUL�
�VSHVL\HVOHUL���SDWHQW�HGLOHELOLUOLNWHQ�KDULo�EÕUDNÕODELOHFHNWLU320. Bununla birlikte, TRIPS, 

VDGHFH� ELWNL� oHúLWOHUL� LoLQ� SDWHQW� YH\D� VXL� JHQHULV� ELU� VLVWHP� YH\D� RQODUÕQ� ELU�
kombinasyonunu sD÷ODPD\Õ�JHUHNWLUPLúWLU�� 

75,36�P������ �E�¶\H� \|QHOWLOHELOHFHN� GL÷HU� ELU� HOHúWLUL� GH�� EX�PDGGHQLQ� VDGHFH�
JHOHQHNVHO�XVXOOHUOH�JHOLúWLULOHQ�ELWNL�YH�KD\YDQODUÕ�SDWHQW�HGLOHELOLUOLNWHQ�KDULo�EÕUDNWÕ÷Õ��
EXQD� NDUúÕOÕN�� EL\RORMLN� ROPD\DQ� YH� PLNUREL\RORMLN� XVXOOHU� LOH� JHOLúWLULOHQ� ELWNL� YH\D�
KD\YDQODU� LoLQ� SDWHQW� NRUXPDVÕ� YHULOPHVLQL� JHUHNWL÷LGLU321. Correa, “biyolojik olmayan 

XVXOOHU´� NDYUDPÕQÕQ� oRN� NRPSOHNV� YH� \HQL� ROGX÷XQX� EHOLUWPHNWH�� ELU� ELWNL� YH\D�
KD\YDQÕQ�� W�P�\OH� YH\D� NÕVPL� RODUDN� EL\RORMLN� ELU� XVXOOH� QDVÕO� �UHWLOHFH÷LQL� VRUDUDN��

                                                
316 Carvalho, a.g.e., s. 178. 
317 Straus, Joseph, “Bargaining Around the TRIPS Agreement: The Case for Ongoing Public-Private 
Initiatives to Facilitate Worldwide Intellectual Property Transactions. A Comment on the Paper Presented 
by David Lange and J.H.Reichman”, Duke Journal of Comparetive and International Law, Fall, 1998, 
s.101. 
318 Bosselman, a.g.m., s. 124; Bai, a.g.m. s. 140; McCabe, a.g.m., s. 52; Carvalho, a.g.e., s. 180; Kiewiet, 
Bart, “Relation Between PVP and Patents on Biotechnology”, s.8, Nowember 2003, 
www.cpvo.eu.int/documents/articles/BK%20Bankok%20November%202003.pdf. [13.09.2005]. 
319  FAO, http://www.fao.org/docrep/003/x7355e/X7355e08.htm, [23.01.2003]. 
320 Correa, a.g.m, s. 305. 
321 McCabe, a.g.m., s. 65. 
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EXQXQ� VRUXQODUÕ� o|]PHGHQ�]L\DGH��GDKD� ID]OD�VRUXQ�ROXúWXUDFD÷ÕQÕ� LIDGH�HWPHNWHGLU322.  

'L÷HU� ELU� LIDGH\OH�� ELU� \DQGD�SDWHQW� HGLOHELOLUOLNWHQ�KDULo� EÕUDNÕODELOLU� RODQ� HVDV� RODUDN�
EL\RORMLN�XVXO��GL÷HU�\DQGD�SDWHQW�HGLOHELOLU�RODQ�EL\ROojik olmayan usuller olmak üzere, 

EL\RWHNQRORMLN�EXOXúODUÕQ�EHOLUOHQPHVLQGH�LVWHPHGHQ�GH�ROVD�JUL�ELU�DODQ�\DUDWÕOPÕúWÕU323. 

2\VD�� EXOXúXQ� JHUoHNOHúWLULOPHVLQLQ� ED]Õ� DúDPDODUÕQGD� EL\RORMLN� XVXO� NXOODQÕOPDVÕQD�
NDUúÕQ�� RQXQ� HQ� |QHPOL� DúDPDVÕQÕ� EL\RORMLN� ROPD\Dn (mikrobiyolojik) usul 

ROXúWXUDELOLU324.  

75,36� P������ �\HOHULQ� Lo� KXNXNODUÕQGD� EX� 6|]OHúPHQLQ� JHUHNWLUGL÷LQGHQ� GDKD�
JHQLú� ELU� NRUXPD� JHWLUPHN� PHFEXUL\HWLQGH� ROPDGÕ÷ÕQÕ� EHOLUWPHNWHGLU�� %X� K�N�P��
�\HOHULQ�P���¶GH�EHOLUWLOHQ�PLQLPXP� VWDQGDUWODUGDQ�GDKD� JHQLú�korumalar getirmesine 

L]LQ� YHUPHNWHGLU�� %XQXQ� WHN� VÕQÕUODPDVÕ� JHWLULOHQ� G�]HQOHPHOHULQ� EX� 6|]OHúPH\H�
D\NÕUÕOÕN�WHúNLO�HWPHPHVLGLU��P������� 

&��%L\RoHúLWOLOLN�6|]OHúPHVL��&%'� 
75,36� V|]OHúPHVL�� ELWNL� JHQHWLN� ND\QDNODUÕQÕQ� NRUXQPDVÕQÕ�GHVWHNOHPHGL÷L�YH\D�

onlDUD� NRUXPD� VD÷ODPDGÕ÷Õ� \|Q�QGHQ�� JHOLúPHNWH� RODQ� �ONHOHULQ� \DSWÕNODUÕ� HOHúWLULOHU�
DOWÕQGD�NDEXO�HGLOPLúWLU325. %X�LWLEDUOD�JHQHWLN�ND\QDNODUÕQ�NRUXQPDVÕ�VRUXQX������¶GH�
Rio de Janerio’da imzalanan %L\RoHúLWOLOLN� 6|]OHúPHVL (Convention on Biodiversty -

CBD) LOH�o|]�OPH\H�oDOÕúÕOPÕúWÕU��75,36¶LQ�DPDoODUÕ� LOH�&%'¶QLQ�DPDoODUÕ�ELUELULQGHQ�
IDUNOÕGÕU�� 75,36�� ELUH\VHO� EXOXúODUD� NRUXPD� VD÷ODPDN� LVWHUNHQ��&%'�� WRSOXOXN� WHPHOOL�
NRUXPD�\ROX\OD�EL\RoHúLWOLOL÷L�NRUXPD\Õ�DPDoODPDNWDGÕU326��.H]D��75,36��GR÷DO�RODUDN�
meydana JHOHQ� ND\QDNODUD� GH÷LO� GH�� VDGHFH� LQVDQ� WDUDIÕQGDQ� JHOLúWLULOPLú� ND\QDNODUD�
NRUXPD� VD÷ODPÕúWÕU�� %X� DoÕGDQ�� SDWHQW� KXNXNXQGD� JHQHO� RODUDN�� ³NHúLIOHULQ´� SDWHQW�
HGLOHPH\HFH÷L� NDEXO� HGLOGL÷LQGHQ�� GR÷DGD� PHYFXW� JHQHWLN� PDWHU\DOOHU�� SDWHQW�
edilebilirlikten hariç�EÕUDNÕODELOPHNWHGLU327. 

&%'¶QLQ�� EL\RORMLN� oHúLWOLOL÷L� NRUXPDN�� EL\RORMLN� XQVXUODUÕQ328 sürdürülebilir 

NXOODQÕPÕ� YH�JHQHWLN�ND\QDNODUD329� HOYHULúOL� HULúLP�� LOJLOL� WHNQRORMLOHULQ�X\JXQ� WUDQVIHUL�

                                                
322 Correa, a.g.m., s. 306.  
323 Carvalho, a.g.e., s. 178. 
324�*HQLú�ELOJL�LoLQ�EN]��(32¶QXQ�3*6�YH�1RYDUWLV�NDUDUODUÕ��%|O�P���������,� 
325 Hamilton, Who Owns, s. 615.    
326 Jain, Meetali, “Global Trade and the New Millennium: Defining the Scope of Intellectual Property 
Protection of Plant Genetic Resources and Traditional Knowledge in India”, Hastings International and 
Comparative Law Review, Summer, 1999, s. 780; Carvalho, a.g.e., s. 200. 
327 Correa, Carlos “Derchos Soberanos y de Propiedad sobre los Resourcos Fitogeneticosa” First 
Extraordinary Meeting of the Commission on Plant Genetic Resources, Rome, 7-11 November 1994 
(Marin, a.g.e., s. 23’den naklen). 
328 Biyolojik kaynaklar, (inVDQOÕN�LoLQ�JHUoHN�YH\D�SRWDQVL\HO�GH÷HUL�LOH��JHQHWLN�ND\QDNODU��RUJDQL]PDODU�
YH\D�RQODUÕQ�SDUoDODUÕ��SRSXODV\RQODUÕQ�YH\D�HNRVLVWHPOHULQ�GL÷HU�ELU�EL\RWLN�XQVXUXGXU��&%'�P���� 
329 Genetik kaynaklar,� EXJ�Q� YH\D� JHOHFHN� LoLQ� JHUoHN� YH\D� SRWDQVL\HO� ELU� GH÷HU� WDúÕ\DQ� JHQHWLN�
PDWHU\DOOHUGLU� �&%'�P�����*HQHWLN�PDWHU\DO�� IRQNVL\RQHO�NDOÕWÕP�ELULPOHUL� LoHUHQ��ELWNL��KD\YDQ��PLNURS�
YH\D�EDúND�RULMLQL�RODQ�KHU�W�UO��PDWHU\DOGLU��&%'�P���� 
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GDKLO� JHQHWLN� ND\QDNODUGDQ� HOGH� HGLOHQ� \DUDUODUÕQ� G�U�VW� YH� DGLO� GD÷ÕWÕPÕ� �&%'�P����
ROPDN��]HUH��o�DQD�DPDFÕ�YDUGÕU��%X�6|]OHúPH���\H��ONHOHU�LoLQ�ED÷OD\ÕFÕ�\�N�PO�O�N�
LoHUPHPHNWH�� VDGHFH� �ONHOHUL� KXNXNv� G�]HQOHPHOHU� JHUoHNOHúWLUPHVL� LoLQ� PRWLYH�
etmektedir330.   

&%'¶QLQ�� ELWNL� oHúLWOHUL� �]HULQGHNL� ÕVODKoÕ� KDNODUÕQÕ� NRUXPDVÕ� DoÕVÕQGDQ� bir 

HWNL\H� VDKLS� ROXS� ROPD\DFD÷Õ� G�ú�Q�OHELOLU�� %X� 6|]OHúPHQLQ�� GR÷DO� RODUDN� PH\GDQD�
JHOHQ�PDWHU\DOOHU�LOH��LQVDQ�P�GDKDOHVL�VRQXFX�JHOLúWLULOHQ�PDWHU\DOOHU�DUDVÕQGD�ELU�D\UÕP�
\DSPDGÕ÷Õ�J|U�OPHNWHGLU331. Zira, CBD m.15’de, genetik kaynaklardan baKVHGLOPLúWLU��
'R÷DO� RUWDPGD� JHQHWLN� ND\QDNODU�� VDI� RODUDN� EXOXQDELOHFH÷L� JLEL�� LQVDQ� WDUDIÕQGDQ�
\DSÕODQ� GH÷LúLNOLNOHUL� GH� LoHUHELOLU�� .H]D�� LQVDQ�P�GDKDOHVL� QHWLFHVL� ÕVODK� HGLOHQ� oHúLW��
PHYFXW�SDWHQW�YH\D�VXL�JHQHULV�ELU�VÕQDv�P�ONL\HW�NRUXPDVÕQÕQ�úDUWODUÕQÕ�WDúÕ\DQ�ELU�oHúLW�
RODELOHFH÷L�JLEL��X]XQ�\ÕOODU�ER\XQFD�LQVDQODUÕQ�JHOLúWLUGL÷L�JHOHQHNVHO�ELU�oHúLW��ODQGUDFH��
de olabilir332�� *HOHQHNVHO� oHúLWOHU� GH� LQVDQODU� WDUDIÕQGDQ� LúOHQPLúWLU�� $QFDN� EXQODU�
koruma için UPOV benzeri sui generis sitemlerin gerektirdi÷L� \HQLOLN� JLEL� úDUWODUÕ�
WDúÕPDPDNWDGÕU333.  

*|U�OG�÷���]HUH��&%'¶GH�GH��JHQHWLN�ND\QDNODU�DUDVÕQGD�ELU�D\UÕP�\DSÕOPDPDVÕQD�
NDUúÕQ��&%'�P�����HVDV�RODUDN�GR÷DO�GXUXPGD�YH\D�H÷HU�GH÷LúWLULOPLúVH�GR÷DO��RULMLQDO��
çevrede bulunan genetik kaynaklarla ilgilenmektHGLU�� 3DWHQWOL� EXOXú� YH� WHVFLOOL� ELWNL�
oHúLWOHUL�� GR÷DO� RUWDPÕQ� ND\QD÷Õ� ROPD\ÕS�� NHQGL� GR÷DO� oHYUHVLQGHQ� L]ROH� HGLOPLúOHUGLU���
.H]D��EX�6|]OHúPHQLQ�K�N�POHULQLQ���8329�YH\D�75,36�JLEL��PHYFXW�XOXVODUDUDVÕ�ELU�
V|]OHúPH�DOWÕQGD��ELU�WDUDIÕQ�\�N�PO�O�NOHULQL�YH�KDNODUÕQÕ��EX�KDN�YH\D�\�N�PO�O�NOHULQ�
NXOODQÕPÕQÕQ�� EL\RORMLN� oHúLWOLOL÷H� FLGGL� ]DUDU� YH\D� WHKGLW� ROXúWXUPDPDVÕ� úDUWÕ\OD��
HWNLOHPH\HFH÷L��LIDGH�HGLOPLúWLU��&%'�P������� 

6RQXo�RODUDN��PHYFXW�oHúLWOHUGHQ��SDWHQW�YH\D�VXL�JHQHULV�NRUXPD�DOWÕQGD�RODQODUÕQ�
NXOODQÕOPDVÕ�� VDKLELQLQ� L]QLQH� �OLVDQV� YHUPHVLQH�� ED÷OÕ� RODFDNWÕU�� %XQD� NDUúÕOÕN��
JHOHQHNVHO�oHúLWOHULQ�NXOODQÕOPDVÕ�GHYOHWLQ�L]QLQL�JHUHNWLUHFHNWLU��=LUD��JHQHWLN�ND\QDNODUD�
HULúLP�LOH� LOJLOL�RODUDN�&%'�P�����EX�ND\QDNODUD�VDKLS�RODQ�GHYOHWLQ�EXQODU��]HULndeki 

KkNLPL\HWLQL�RQD\ODPDNWDGÕU�� 
 

�����%HQ]HU�.DYUDPODUOD�øOLúNLVL 
%LWNL� oHúLGL� �]HULQGH� ÕVODKoÕ� KDNNÕ�� SDWHQWOH�� HQG�VWUL\HO� WDVDUÕPOD� YH�PDUND\OD�

LOLúNLOLGLU��%XQD�NDUúÕOÕN��)LNLU�YH�6DQDW�(VHUOHUL�.DQXQX��)6(.��NRUXPDVÕ�ÕVODKoÕ�KDNNÕ�

                                                
330�.RVWD�5LND�GHYOHWL��EL\RoHúLWOLOLN�NDQXQX�oÕNDUDQ�LON��ONHOHUGHQ�ELULGLU��0DUin, a.g.e., s. 110). 
331 Carvalho, a.g.e., s. 201. 
332� <HUHO� oHúLWOHUL� �ODQGUDFHV�� NRUX\DQ� G�]HQOHPH\L� \DSDQ� LON� �ONH� 3RUWHNL]¶GLU�� 3RUWDNL]� 'HFUHH-Law 
no.118, 20 Nisan 2002 (Carvalho, a.g.e., s. 197). 
333 Carvalho, a.g.e., s. 202; Dutfield, Trade and Biodiversity, s. 50. 
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üzerinde söz konXVX� GH÷LOGLU�� =LUD�� )LNLU� YH� 6DQDW� (VHUOHUL� .DQXQX� HVHU� QLWHOL÷LQLQ�
WHVSLWLQGH�HVDVD�YH�úHNOH� LOLúNLQ�ROPDN��]HUH� LNL� úDUWD�\HU�YHUPLúWLU��(VDVD� LOLúNLQ�úDUW��
HVHULQ� VDKLELQLQ� |]HOOL÷LQL� WDúÕPDVÕGÕU� �)6(.� P����� ùHNOH� LOLúNLQ� úDUW�� LVH�� HVHULQ�
)6(.¶GH� VD\ÕODQ� HVHU� JUXSODUÕQGDQ� ELULQH� JLUPHVLQH� LOLúNLQGLU�� )LNLU� YH�6DQDW� (VHUOHUL�
.DQXQX¶QGD� QHOHULQ� HVHU� VD\ÕODFD÷Õ� G|UW� JUXS� KkOLQGH� G�]HQOHQPLúWLU�� .DQXQXQ� EX�
G�]HQOHPHVL� VÕQÕUOD\ÕFÕ� QLWHOLNWH� ROXS� EX� G|UW� JUXSWDQ� ELULQH� JLUHQ� ILNLU� �U�Q��� )6(.�
WDUDIÕQGDQ�NRUXQDFDNWÕU��%X�JUXSODU�LOLP�YH�HGHEL\DW�HVHUOHUL��PXVLNL�HVHUOHUL��J�]HO�VDQDW�
HVHUOHUL� LOH� VLQHPD� HVHUOHULQGHQ� ROXúPDNWDGÕU� �)6(.� P���� ��� ��� ���� 1HOHULQ� LOLP� YH�
HGHEL\DW� HVHUL�� PXVLNL� HVHUL�� J�]HO� VDQDW� YH� VLQHPD� HVHUL� RODFD÷Õ� )6(.¶QÕQ� DQÕODQ�
maddelerinde göVWHULOPLúWLU��%XQXQOD�ELUOLNWH��)6(.¶GD�EX�JUXSODU� LoLQGH�J|VWHULOHQOHU�
|UQHN�NDELOLQGHQ�ROXS��EX�DQD�JUXSODUÕQ�|]HOOL÷LQL�WDúÕ\DQ�\HQL�ELU�ILNLU��U�Q�Q�Q�GH�EX�
JUXSODUD�GDKLO�ROPDVÕ�KHU�]DPDQ�P�PN�QG�U334. Ancak bu dört grup haricinde yeni bir 

fikir ürünü ioLQ� NRUXPD� V|]� NRQXVX�GH÷LOGLU��%LWNL� oHúLWOHUL� GH� ILNLU� �U�Q�� ELU� HVHUGLU��
$QFDN��)6(.¶GH�QHOHULQ�EX�NDQXQ�oHUoHYHVLQGH�NRUXPD�HOGH�HGLOHELOHFH÷L�VÕQÕUOÕ�VD\ÕGD�
NDEXO�HGLOGL÷L�LoLQ�ELWNL�oHúLWOHULQLQ�)6(.�LOH�NRUXQPDVÕ�V|]�NRQXVX�ROPD\DFDNWÕU��=LUD��
bitki�oHúLWOHUL��\XNDUÕGD�DoÕNODQDQ�NDWHJRULOHULQ�KLoELULQH�JLUPHPHNWHGLU� 

 

I. Patentle  

 %LWNL� oHúLWOHULQLQ� SDWHQWOH� NRUXQPDVÕQÕQ� OHKLQGH� YH� DOH\KLQGH� J|U�úOHU� LOHUL�
V�U�OP�úW�U�� +HPHQ� EHOLUWHOLP� NL�� LWLUD]ODU�� VDGHFH� ELWNL� oHúLWOHULQLQ� SDWHQW�
HGLOHELOLUOL÷LQH�\|QHOLN�ROPD\ÕS��W�P�\DúD\DQ�YDUOÕNODUÕQ��PLNURRUJDQL]PDODUÕQ��KD\YDQ�
YH� ELWNL� JLEL� \�NVHN� KD\DW� úHNLOOHULQLQ�� SDWHQWOHQPHVLQH� \|QHOLNWLU�� %X� LWLUD]ODU�� GR÷D�
�U�Q�� ROPD�� \HQLOLN� \RNVXQOX÷X�� EXOXú� EDVDPD÷Õ�DúLNDU� ROPDPD�� VDQD\LH�
X\JXODQDELOLUOLN�ID\GDOÕOÕN� YH� WDULIQDPHQLQ� DoÕNOÕ÷Õ� �\D]ÕOÕ� DoÕNODPD�� DoÕVÕQGDQ� SDWHQW�
HGLOHELOLUOL÷LQ�NDQXQv�úDUWODUÕQD�X\XPVX]OXN�NRQXVXQGDGÕU��.H]D��HNRQRPLN�QHGHQOHUGHQ�
ND\QDNODQDQ�LWLUD]ODU�GD�V|]�NRQXVX�ROPXúWXU��� 

3DWHQW�HGLOPH\H�LOLúNLQ�LWLUD]ODUGDQ�ELUL�GR÷D��U�Q� LWLUD]ÕGÕU335. Buna göre, suni 

RODUDN� ÕVODK� HGLOVH�ELOH�� �U�Q�ELU�\DUDWÕFÕ� XVXO�Q� VRQXFX�ROPDGÕ÷ÕQGDQ��EXOXú�ROPD\ÕS��
GR÷D��U�Q�G�U336��'L÷HU�ELU� LIDGH\OH�� ÕVODKoÕQÕQ��U�Q���EXOXú�ROPD\ÕS��N�o�N�ELU� LQVDQ�
P�GDKDOHVL�ROPDVÕQD�NDUúÕOÕN��EXQODU�GDKD�]L\DGH�GR÷D�HVHULGLU� Bu itiraz, Amerika’da, 

                                                
334� (UHO�� D�J�H��V�� ���� $\LWHU�� )LNLU� YH� 6DQ¶DW�� V�� ���� g]WUDN�� øOKDQ�� � )LNLU� YH� 6DQDW� (VHUOHUL� h]HULQGHNL�
+DNODU�� ��� %DVÕ�� $QNDUD�� ������ V�� ��-����<DUVXYDW�� 'X\JXQ�� 7�UN� +XNXNXQGD� (VHU� 6DKLEL� YH� +DNODUÕ��
øVWDQEXO��������V����� 
335�%X�J|U�úWH�RODQ�\azarlar için bkz. Overwalle, Patent Protection, s. 149, dn. 27-29.   
336 Overwalle, Patent Protection, s. 148-149; Overwalle, Geertrui Van, “Biotechnology Patents in Europe: 
From Law to Ethics”, Biotechnology, Patents and Morality, Second Edition, Edited by Sigrid Sterckx, 
Aldershot, Burlington, 2000, s. 203. 
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1889’da, Ex parte Latimer337� GDYDVÕQGD� DoÕNoD� LIDGH� HGLOPLúWLU�� %X� NDUDUÕ�� $PHULFDQ�
)UXLW�*URZHUV��,QF��Y��%URJGH[�&R���������GDYDVÕ338 ve Funk Brothers Seed Co. v. Kalo 

Inoculant Co.(1948)339�NDUDUÕ� L]OHPLúWLU��$PHULFDQ�)UXLW�GDYDVÕQGD�7emyiz Mahkemesi 

�8�6�� 6XSUHPH� &RXUW��� LúOHQHQ� �ERUDNV� VRO�V\RQOD� PDYL� N�IH� NDUúÕ� GD\DQÕNOÕOÕN�
ND]DQGÕUÕODQ�� PH\YHOHULQ� ELU� LPDOkW� ROPDGÕ÷Õ� JHUHNoHVL\OH� SDWHQWLQ� JHoHUVL]� ROGX÷XQD�
NDUDU�YHUPLúWLU340. Mahkemeye göre, imalât olabilmek için, “transformasyon”341 olPDOÕ��
³\HQL� YH� IDUNOÕ� PDGGH� RUWD\D� oÕNPDOÕGÕU´�� 0DKNHPH�� ROD\GD�� EX� PHWRWOD� LúOHQHQ�
PH\YHQLQ� J|U�Q�P�QGH� YH\D� JHQHO� NDUDNWHULQGH� ELU� GH÷LúLP� ROPDGÕ÷ÕQGDQ�� EX� úDUWÕ�
NDUúÕODPDGÕ÷Õ� J|U�ú�QH� YDUPÕúWÕU342�� )XQN� %URVV� ROD\ÕQGD�� GDYDFÕ�� ELU� EDNWHUL� VR\X�
(straini) kHúIHWPLúWLU��EX�EDNWHUL��EDNODJLO�ELWNLOHULQLQ�WRKXPODUÕQD�HNOHQPLú��E|\OHFH�EX�
ELWNLOHULQ� QLWURMHQL� WXWPDVÕ� VD÷ODQPÕúWÕU343. Bu davada, mahkeme, patenti istenen 

NDUÕúÕPÕQ�� J�QHú� ÕVÕVÕ�� HOHNWULN� YH\D� PHWDOOHULQ� NDOLWHVL� JLEL� W�P� LQVDQODUÕQ� ELOJL�
deposunun paUoDVÕ�ROGX÷X�JHUHNoHVL\OH�GR÷D�NDQXQODUÕQÕQ�ID\GDOÕ�YH�GDKLFH�NHúILQLQ���EX�
�U�Q�GR÷D�HVHUL�ROGX÷XQGDQ��SDWHQW�HGLOHPH\HFH÷LQH�K�NPHWPLúWLU344.   

'R÷D��U�Q��LWLUD]Õ��HOHúWLULOPLúWLU345. Buna göre, patent edilebilirlik kriteri, ürünü 

elde etmek için gerekli insDQ�P�GDKDOHVLQLQ�GHUHFHVL��]HULQH�\R÷XQODúPDOÕGÕU��=LUD��ELWNL�
oHúLWOHUL�� VDGHFH� GR÷D� �U�Q�� ROPD\ÕS�� ELU� ÕVODKoÕQÕQ� P�GDKDOHVL� LOH� RUWD\D�
oÕNDUWÕOPDNWDGÕU�� $OPDQ� )HGHUDO� 0DKNHPHVL� �%XQGHVJHULFKWVKRI� –BGH), 27 Mart 

����¶GD�� 5RXWH� 7DXEH� GDYDVÕQGD�� SDWHQW� EDúYXUXVXQGD� WHNQLN� ELU� EXOXúXQ� PHYFXW�
ROGX÷XQX� LIDGH� HGHUHN�� GR÷D� �U�Q�� LGGLDVÕQÕ� UHGGHWPLúWLU346. Keza, EPO-TBA, Ciba-

*HLJ\� NDUDUÕQGD�� FDQOÕ� GR÷D� DODQÕQGDNL� EXOXúODUÕ� KDULo� EÕUDNDQ� JHQHO� ELU� LVWLVQDQÕQ�
(3&¶GH�G�]HQOHQGL÷L�DQODPÕQÕQ�oÕNDUÕODPD\DFD÷ÕQÕ�LIDGH�HWPLúWLU347.  

.H]D��PLNURRUJDQL]PDODUOD� LOJLOL� NDUDUODUGD��PLNURRUJDQL]PDODUÕQ� LQVDQ� \DSÕPÕ�
ROGX÷X� YH� VDGHFH� GLNNDWOL� ELU� úHNLOGH� ODERUDWXDU� úDUWODUÕQGD� �UHWLOHELOHFH÷L�

                                                
337�����¶GD�/DWLPHU�DXVWUDOLV�oDP�D÷DFÕQÕQ�L÷QH�\DSUDNODUÕQGD�EXOGX÷X�ELU�ILEHU�LoLQ�SDWHQW�LVWHPLú��DQFDN�
GR÷D��U�Q��LWLUD]Õ�QHGHQL\OH�UHGGHGLOPLúWLU��5LYHV��D�J�P���V�������GQ������� 
338 S. Ct., 1931 (Bent, Stephan, A., “Living Matter Found to be Patentable: In re Chakrabarty”, 11 Conn. 
L.Rev. 1978-1979, s. 314, dn. 12). 
339 Funk Bros. Seed Co. v. Kalo Inoculant Co., S.Ct., 1948 (Goldberg, Steven, “Gene Patents and the 
Death of Dualism”, Southern California Interdisciplinary Law Journal, Winter, 1996, s. 32). 
340 S.Ct., 1931 (Valentine, Vickie, V., “Recent Development: Patent Law-Statutory Subject Matter- 
Genetically Engineered Microorganisms: Diamond v. Chakrabarty, 447 U.S. 303 (1980)”, 48 Tennesse 
Law Review, Winter, 1981, s. 464-465. 
341 Transformasyon ile kastedLOHQ��ELoLP�YH�\DSÕQÕQ�WDPDPHQ�GH÷LúWLULOPHVLGLU� 
342 S.Ct., 1931 (Valentine, a.g.e., s. 465). 
343 Valentine, a.g.e., s. 465. 
344 S.Ct., 1948 (Bent, a.g.m., s. 318). 
345�%N]�HOHúWLUHQ�\D]DUODU�LoLQ�2YHUZDOOH��3DWHQW�3URWHFWLRQ��V�������GQ�������YH���� 
346 BGHZ 52, 74, GRUR, 1969, s. 672 (Overwalle, Patent Protection, s. 173). 
347 Ciba-Geigy, T 49/83. 
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EHOLUWLOPLúWLU348�� %X� GDYDODUÕQ� HQ� |QHPOLVL�� ������ \ÕOÕQGDNL�� 'LDPRQG� Y�� &KDNUDEDUW\�
GDYDVÕGÕr349��%X�GDYDGD��6XSUHPH�&RXUW��&KDNUDEDUW\¶QLQ�EDNWHULVLQLQ�LQVDQ�HPH÷L��U�Q��
ROGX÷XQX�� GR÷DGD� EXOXQDQGDQ� EHOLUJLQ� ELU� úHNLOGH� IDUNOÕ� NDUDNWHULVWLNOHU� LoHUGL÷LQL� YH�
SRWDQVL\HO�RODUDN�|QHPOL�NXOODQÕOÕúOÕ÷D�VDKLS�ROGX÷XQX�ELOGLUPLúWLU350. Mahkeme, Patent 

KanunuQGD� ���� 8�6�&� ���¶GH�� \HU� DODQ� ³LPDOkW´� NDYUDPÕQÕ� JHQLú� \RUXPOD\DUDN��
.RQJUHQLQ�QL\HWLQLQ��³J�QHú�DOWÕQGD�LQVDQ�WDUDIÕQGDQ�\DSÕODQ�KHU�úH\LQ´�SDWHQW�HGLOHELOLU�
ROGX÷XQX� EHOLUWPLúWLU351�� %LWNL� oHúLGLQLQ� SDWHQWOHQPHVL� LOH� LOJLOL� -�(�0� Y�� 3LRQHHU�
GDYDVÕQGD�GD�6upreme Court352��&KDNUDEDUW\�NDUDUÕQD�DWÕI�\DSDUDN�RUDGDNL�G�ú�QFHOHUL�
EHQLPVHGL÷LQL� ELOGLUPLúWLU�� 6RQXo� RODUDN�� 5RWH� 7DXEH� YH� &KDNUDEDUW\� GDYDODUÕ�� GR÷D�
�U�Q��LWLUD]ÕQÕ��KHP�$YUXSD�KHP�GH�$PHULND¶GD��LoWLKDW�KXNXNX�\ROX\OD�JLGHUPLúWLU353. 

øNLQFL�LWLUD]��\DúD\DQ�RUJDQL]PDODUÕQ�SDWHQW�HGLOHPH]OL÷LQH�LOLúNLQGLU��%XQD�J|UH�
SDWHQW� KXNXNX�� FDQVÕ]� WHNQLNOHU� LoLQ� WDVDUODQPÕúWÕU354. Supreme Court, Chakrabarty 

GDYDVÕQGD� \DúD\DQ� RUJDQL]PDODU� LWLUD]ÕQÕ� UHGGHWPLúWLU355�� 0DKNHPH\H� J|UH� D\UÕP��
\DúD\DQ� YH� FDQVÕ]� úH\OHU� DUDVÕQGD� GH÷LO�� EXOXúXQ� LQVDQ� \DSÕPÕ� ROXS� ROPDGÕ÷Õ�
DUDVÕQGDGÕU356��&KDNDEDUW\�NDUDUÕ��VDGHFH�EDNWHULOHULQ�SDWHQWOHQPHVLQH�L]LQ�YHUPHPLú��EX�
NDUDU�LQVDQ�WDUDIÕQGDQ�\DSÕODQ�KHU�ELU��U�QH��\DQL�ELWNL�oHúLWOHULQH�GH��SDWHQW�NRUXPDVÕQÕQ�
WDQÕQPDVÕ�G�ú�QFHVLQL�GH�JHOLúWLUPLútir357�� �3DWHQW�NDQXQX�DOWÕQGD�SDWHQW�HGLOHELOLUOL÷LQ��
ELWNL� oHúLGL� JLEL� NDUPDúÕN� oRN� K�FUHOL� RUJDQL]PDODUD� GD� X]DQPDVÕ�� ����¶GH� ([� 3DUWH�
+LEEHUG� GDYDVÕQGD� DoÕN� KkOH� JHOPLúWLU358�� %X� ROD\GD�� ELWNLQLQ� JHOHQHNVHO� ÕVODK� WHNQL÷L�

                                                
348 In re Bergy  563 F.2d 1035, s. 195 U.S.P.Q. (BNA), s. 348, (Court of Customs and Patent Appeals-
C.C.P.A 1977).  
349 Chakrabarty, 447 U.S. 309, 206 U.S.P.Q. (BNA), 1980, s. 197. Bu davada, haP�\D÷Õ�SHN�oRN�SDUoDODUD�
D\ÕUDELOPHN�LoLQ�JHQHWLN�RODUDN�WDVDUODQPÕú�EDNWHUL�W�U��LoLQ�SDWHQW�DOÕQPDN�LVWHQPLúWLU��%X�GDYDGDQ�GDKD�
|QFH�GH�GR÷D��U�Q��LWLUD]Õ�UHGGHGLOPLúWLU��%N]������¶GH�&&3$¶QÕQ�In re Bergstrom�GDYDVÕ��&�&�3�$�������
(Overwalle, Patent Protection, s.175); 1977’de in re Bergy I� GDYDVÕ� >In re Bergy, 563 F.2d 1031, 195 
U.S.P.Q. (BNA), s. 344 (C.C.P.A. 1977)]; 1987 Ex parte Allen�GDYDVÕ�>([�SDUWH�$OOHQ��372-BPAI, 1987 
(Chambers, Jasemine, “Patent Eligibility of Biotechnological Inventions in the United States, Europe, and 
Japan: How Much Patent Policy is Public Policy?”, George Washington International Law Review, 2002, 
s.. 230)].  
350 [Diamond v. Chakrabarty, S.Ct., 1980, (Valentine, a.g.m., s. 471; Goldberg, a.g.m., s. 32; Chambers, 
a.g.m., s. 229; Goss, a.g.m., s. 1404)]. 
351 Diamond v. Chakrabarty, S.Ct., 1980. 
352 J.E.M. v. Pioneer, S. Ct., 2001. 
353 Overwalle, Patent Protection, s. 177; Bai, a.g.m., s. 149. 
354 Gör�úOHU�LoLQ�EN]��2YHUZDOOH��3DWHQW�3URWHFWLRQ��V������ 
355 Diamond v. Chaktabarty, S.Ct., 1980. 
356 Diamond v. Chaktabarty, S.Ct., 1980 (Linck, Nancy, J., “Patentable Subject Matter Under Section 101-
Are Plants Included?”, 67 J.Pat. and Trademark Off. Soc’y, 1985, s. 497; Overwalle, Patent Protection, s. 
178). 
357 Iwasaka, Ryan, M.T., “Chakrabarty to Chimeras: The Growing Need for Evolutionary Biology in 
Patent Law”, Yale Law Journal, April, 2000, s. 1518. 
358 Ex Parte Hibberd, (Board Patent Appeals and Interferences –BPAI- 1985) (Goss, a.g.m., s. 1404; 
Hamilton, D. Neil, “Why Own the Farm If You Can Own the Farmer (and the Crop)?: Contract 
Production and Intellectual Property Protection of Grain Crops”, Nebraska Law Review, 1994,  s. 
92;.Chambers, a.g.m., s. 229; Rives, a.g.m., s. 209). 
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(çaprazlama) ile üretilmesine ek olarak hücre kültürü ve genetik analiz gibi yeni 

WHNQLNOHU�GH�NXOODQÕOPÕúWÕU359��%X�ELWNL�oHúLGLQLQ�SDWHQW�HGLOHELOLUOL÷L�NDEXO�HGLOPLúWLU�� 
$YUXSD¶GD� (3&�� \DúD\DQ� úH\OHUL� SDWHQW� HGLOHELOLUOLNWHQ� KDULo� EÕUDNPDPÕúWÕU��

%XQXQOD�ELUOLNWH��\DúD\DQ�úH\OHUGHQ�PLNURRUJDQL]PDODUD�(3&�NRUXPD�WDQÕPDVÕQD�NDUúÕQ��
ELWNL�oHúLWOHULQLQ�SDWHQW�HGLOHPH]OL÷LQL�NDEXO�HWPLúWLU��P����E����� 

ho�QF�� LWLUD]�� ÕVODKoÕQÕQ� �U�Q�Q�Q� \HQLOLN� úDUWÕ360� LOH� X\XPOX� ROPDPDVÕGÕU361. 

'RNWULQGH� oR÷XQOXN�� ÕVODKoÕ� �U�QOHUL� YH� \HQLOLN� úDUWÕ� DUDVÕQGD� WHPHO� ELU� DQODúPD]OÕN�
J|UPHPLúWLU362��=LUD��\HQLOLN�GL÷HU� DODQGDNL�EXOXúODU� LoLQ�QDVÕO�ELU� HWNL\H�VDKLSVH��ELWNL�
oHúLGL�ÕVODKÕ�DODQÕQGD�GD�D\QÕGÕU363. 

Dördüncü itiraz EXOXú� EDVDPD÷Õ� �LQYHQWLYHQHVV�REYLRXVQHVV�� LWLUD]ÕGÕU�� %XOXú��
LOJLOL�ROGX÷X�WHNQLN�DODQGDNL�ELU�X]PDQ�WDUDIÕQGDQ��WHNQL÷LQ�ELOLQHQ�GXUXPXQGDQ��DoÕN�ELU�
úHNLOGH�oÕNDUÕODPD\DQ�ELU�IDDOL\HW�VRQXFX�JHUoHNOHúPLú�LVH��WHNQL÷LQ�ELOLQHQ�GXUXPXQXQ�
DúÕOGÕ÷Õ� NDEXO� HGLOLU� �3DW.+.� P���364�� � %XOXú� EDVDPD÷Õ� úDUWÕ�� |]HOOLNOH� XVXO� SDWHQWL�
konusunda, bitkilerin patentlenmesine engel olabilir365�� %XQD� J|UH�� ELWNL� oHúLGL� ÕVODK�
XVXOOHUL�� ELOLQHQ� JHOHQHNVHO�XVXOOHU� ROGX÷XQGDQ�\DUDWÕFÕ� ELU� DúDPD� LoHUPH]366. Bununla 

ELUOLNWH��EX�HQJHO�DúÕODPD]�GD�GH÷LOGLU��$PHULNDQ�GRNWULQLQGH�NDEXO�HGLOHQ�³VZHDW�RI�WKH�
EURZ´� �\RNXúXQ� WHUL�� GRNWULQLQH� J|UH�� \DUDWÕFÕ� DúDPD\D� XODúPDN�� H÷HU� PHYFXW� WDU]ÕQ�
�VW�QGH�YH\D�|WHVLQGH�GLNNDWOL�oDED�YH\D�\R÷XQ�GHQH\OHU�\DSPD\Õ�JHUHNWLUL\RUVD��EXOXú�
patent edilebilir367��g]HOOLNOH��HVDVOÕ�LQVDQ�P�GDKDOHVL�LoHUHQ�ED]Õ�JHOHQHNVHO�\HWLúWLUPH�
WHNQLNOHULQLQ� \DUDWÕFÕ� DúDPD� LoHUGL÷L� NDEXO� HGLOHELOLU368�� hVWHOLN�� JHOHQHNVHO� ELWNL� ÕVODK�
WHNQLNOHUL�YH\D�XVXOOHULQLQ�ELOLQHQ�ROGX÷X��GROD\ÕVÕ\OD�SDWHQW�HGLOHPH]OL÷L� �NDEXO�HGLOVH�
ELOH��EX�XVXOOHUOH�JHOLúWLULOHQ�ELWNL�oHúLWOHULQLQ�GH�EXOXú�EDVDPD÷Õ�LoHUPHGL÷L��GROD\ÕVÕ\OD�
patent edilemH]� ROGX÷X� LOHUL� V�U�OHPH]369�� $\UÕFD�� ELWNL� oHúLWOHUL� EL\RWHNQRORMLN�
\|QWHPOHUOH�GH�JHOLúWLULOPHNWHGLU��%X�GXUXPGD�XVXO�NRUXPDVÕ�WDQÕQPDNWDGÕU370.   

                                                
359 Dutfield, Intellectual Property Rights, s. 156.   
360�7HNQL÷LQ�ELOLQHQ�GXUXPXQD�GDKLO�ROPD\DQ�EXOXú�\HQLGLU��3DW.+.�P������ 
361�%X�J|U�úWH�RODQ�\D]DUODU�LoLQ�EN]��2YHUZDOOH��3DWHQW�3URWHFWLRQ��V�������GQ����-42. 
362 Bkz. Overwalle, Patent Protection, s. 152, dn. 43. 
363 Rives, a.g.m., s.215; Wood Derek, “European patents for biotechnological inventions –past, present 
and future”, World Patent Information, 23 (2001), s. 341, www.elsevier.com/locate/worpain. 
364  American Fruit GURZHUV� Y��%URJGH[�&R�GDYDVÕQGD�� ERULN� DVLW� LOH� LúOHP�J|UP�ú� OLPRQ�PH\YHVL� LoLQ�
SDWHQW� LVWHQPLúWLU�� %X� LúOHP� GHSRORPD� YH� QDNOL\DW� VÕUDVÕQGD� PH\YHQLQ� NDEX÷XQGD� N�I�Q� JHOLúPHVLQL�
HQJHOOHPHNWHGLU�� 6XSUHPH� &RXUW�� ERULN� DVLWLQ� DQWL� N�I� DUDFÕ� ROGX÷XQXQ� ELOLQGL÷L� gerekçesiyle patent 
WDOHELQL�UHGGHWPLúWLU�>6�&W���������%HQW��D�J�P���V�����-321)]. 
365 Rives, a.g.m., s. 216. 
366�%X�J|U�úWH�RODQ�\D]DUODU�LoLQ�EN]��2YHUZDOOH��3DWHQW�3URWHFWLRQ��V�������GQ���������YH�V�������GQ���-48.; 
Rives, a.g.m., s. 216.   
367 Adelman, a.g.m., s. 447 (Rives, a.g.m., s.216, dn. 236’dan naklen). 
368 Bai, a.g.m., s. 143. 
369 Rives, a.g.m., s. 216. 
370� 0LNUREL\RORMLN� XVXO� YH� RQODUÕQ� �U�QOHULQH� SDWHQW� NRUXPDVÕ� WDQÕQPDNWDGÕU� �(3&� P����E�� $PHULNDQ�
Patent Kanunu m. 103/b. Biyoteknoloji konusunda EPO karaUODUÕ� LoLQ�EN]��*HQHQWHFK���3RO\SHSWLGH� �7�
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%HúLQFL� LWLUD]�� VDQD\LH� X\JXODQDELOLUOLN�ID\GDOÕOÕN� \RNOX÷XGXU371. Belçika ve 

+ROODQGD¶GD� WDUWÕúPDODU� HVNL� SDWHQW� NDQXQODUÕQGD� \HU� DODQ� VDQD\L� WHULPLQLQ� NDSVDPÕ�
HWUDIÕQGD� \R÷XQODúPÕúWÕU372�� 6DQD\L� WHULPL� EX� NDQXQODUGD� DoÕN� GH÷LOGL�� 6DQD\LH�
X\JXODQDELOLUOLN� LOH� LOJLOL� WDUWÕúPDODU�� VÕQDv�P�ONL\HWLQ� NRUXQPDVÕ� KDNNÕQGD� ����� 3DULV�
6|]OHúPHVLQLQ� ����� \ÕOÕQGD� /RQGUD¶GD� UHYL]H� HGLOPHVL\OH� VRQD� HUPLúWLU�� 6|]OHúPH��
³HQG�VWUL´� WHULPLQL� KHP� LPkO� HGLOPLú� �U�QOHUL� KHP� GH� oLoHNOHU� JLEL� GR÷DO� �U�QOHUL�
LoHUHFHN�úHNLOGH�JHQLú�G�]HQOHPLúWLU373��.H]D��EX� WDUWÕúPDODU�XOXVDO�NDQXQODUÕQ�(3&¶\H�
X\XPOX�KkOH�JHWLULOPHVL\OH�GH�VRQD�HUPLúWLU��]LUD�(3&�HQG�VWUL�WHULPLQL��WDUÕPÕ�LoHUHFHN�
úHNLOGH� JHQLú� G�]HQOHPLúWLU374�� 6RQXo� RODUDN�� VDQD\LH� X\JXODQDELOLUOLN�ID\GDOÕOÕN� úDUWÕ�
ELWNL�SDWHQWOHUL� LoLQ�HQJHO�ROXúWXUPD]��o�QN��SHN�oRN�ELWNL� W�U��V�VOH\LFL�DPDoODU�YH\D�
W�NHWLP�DPDoODUÕ�LoLQ�NXOODQÕOPDNWDGÕU375.  

AlWÕQFÕ� LWLUD]�� WDQÕPODPD� �\D]ÕOÕ� DoÕNODPD�� ]RUOX÷XGXU��<D]ÕOÕ�DoÕNODPD��SDWHQWL�
WDOHS�HGLOHQ�EXOXúXQ�|]HOOLNOHULQLQ�D\UÕQWÕOÕ�úHNLOGH�WDULIQDPHGH�DoÕNODQPDVÕGÕU��'L÷HU�ELU�
LIDGH\OH�� EXOXúXQ� GL÷HU� NLúLOHUFH� NXOODQÕODELOPHVLQL� VD÷OD\DFDN� úHNLOGH� DoÕNODQPDVÕ�
gerekmektedir376�� <HQL� ELU� ELWNL� oHúLGL� \D� GD� RQXQ� ÕVODK� XVXO�Q�Q� DoÕNoD� YH� \HWHUOL�
úHNLOGH� WDQÕPODQPDVÕ� ]RUOX÷X� QHGHQL\OH�� ELWNLOHU� LoLQ� SDWHQW� NRUXPDVÕQÕQ� LPNkQVÕ]�
ROGX÷X� LOHUL� V�U�OP�úW�U377�� %XQD� J|UH�� KDVWDOÕNODUD� YH� E|FHNOHUH� GD\DQÕNOÕOÕN� JLEL�
fizyolojik |]HOOLNOHU�WDVYLU�HGLOHELOLU�ROPDVÕQD�NDUúÕQ��PH\YHQLQ�WDGÕ��ELU�oLoH÷LQ�NRNXVX��
EX÷GD\ÕQ� SLúPH�� DUSDQÕQ� PD\DODQPD� J�F�� WDVYLU� HGLOHPH]378�� 'L÷HU� ELU� LIDGH\OH��
ERWDQLVWOHU� ELU� PH\YHQLQ� YH\D� ELU� oLoH÷LQ� úHNOLQL� YH\D� UHQJLQL� ROGXNoD� L\L� WDVYLU�
edebilirler, fakDW� SHN� oRN� PH\YHQLQ� YH\D� oLoH÷LQ� GH÷HUL� RQODUÕQ� NRNXVXQD� YH� WDGÕQD�
ED÷OÕGÕU�� EXQODUÕ� WDVYLU� HGHELOHFHN� ELU� V|]O�NVH� \RNWXU379�� dL]LPOHU� YH\D� IRWR÷UDIODUD�
GD\DQPD�ELOH��W�UOHU�DUDVÕQGD�D\UÕP�\DSPD\D�\HWPH]380.  

3DWHQW�NDQXQODUÕQGD�\HU�DODQ�WDULIQDPHQLQ�DoÕNOÕ÷Õ��\D]ÕOÕ�WDVYLU��úDUWÕQÕ�NDUúÕODPD�
EDNÕPÕQGDQ��PLNURRUJDQL]PDODU�LOH�GDKD�\�NVHN�KD\DW�úHNLOOHUL�DUDVÕQGD�IDUNOÕOÕN�ROGX÷X�
                                                                                                                                           
292/85 GENENTECH/Polypeptide OJEPO 1989, 275) ve Mycogen/Modifying plant cells (T 694/92 
MYCOGEN/Modifying plant cells OJEPO 1997, 268). 
371�$YUXSD��ONHOHULQLQ� SDWHQW� KXNXNODUÕQGD� YH�75,36�P���¶GH�EX� úDUW� VDQD\LH�X\JXODQDELOLUOLN� úHNOLQGH�
LIDGH�HGLOPHVLQH�NDUúÕQ��$PHULNDQ�3DWHQW�+XNXNXQGD��ID\GDOÕOÕN��XWLOLW\��úHNOLQGH�LIDGH�HGLOPLúWLU��%X�LNL�
NDYUDP�ELUELULQLQ� HúGH÷HUL� ROPDVÕQD� NDUúÕQ�� DUDODUÕQGD� IDUNOÕOÕNODU�GD�YDUGÕU��gUQH÷LQ� ID\GDOÕOÕN�NDYUDPÕ�
GHQH\VHO�DúDPDGDNL�ELU�ELOJLQLQ�SDWHQW�HGLOHELOPHVLQH�L]LQ�YHULUNHQ��EXQXQ�QLWHOL÷L�VDQD\LH�X\JXODQDELOLU�
GH÷LOGLU��&RUUHD��D�J�P���V������� 
372�%X�J|U�úWH�RODQ�\D]DUODU�LoLQ�EN]��2YHUZDOOH��3DWHQW�3URWHFWLRQ��V�����-154, dn. 49, 50.   
373 Overwalle, Patent Protection, s. 183. 
374 Overwalle, Patent Protection, s. 183. 
375 Overwalle, Patent Protection, s. 184; Rives, a.g.m., s. 214. 
376 Bkz. Amerikan Patent Kanunu (35 U.S.C. m.112); PatKHK m.46. 
377� &KDNUDEDUW\� GDYDVÕQGD� GD� EX� LGGLD� GLOH� JHWLULOPLúWLU� >'LDPRQG� Y�� &KDNUDEDUW\�� 6��&W��� ���� (Rives 
a.g.m., s. 208)].   
378�*|U�úOHU�LoLQ�EN]��2YHUZDOOH��3DWHQW�3URWHFWLRQ��V�������GQ����-56. 
379 Rossman, Joseph, “Plant Patents, 13 J. Pat. Off. Soc’y 7, 1931, s. 15; Robert S. Allyn, Plant Patent 
Queries, 15 J. Pat. Off. Soc’y, 1933, s. 185.    
380 Rossman, Plant Patents, s. 15. 
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EHOLUWLOPLúWLU��0LNURRUJDQL]PDODUÕQ� \D]ÕOÕ� WDVYLU� �WDULIQDPHQLQ� DoÕNOÕ÷Õ�� úDUWÕQÕ� NROD\FD�
\HULQH�JHWLUHELOPHVLQH�NDUúÕQ��EX�úDUW��oRN hücreli organizmalar için daha zordur381. 

'RNWULQ�� ELWNL� oHúLWOHULQLQ� \D]ÕOÕ� WDVYLULQLQ382� \HWHULQFH� \DSÕODPDGÕ÷ÕQGDQ��
EXQODUÕQ�GHSR�HGLOPHVLQL�|QHUPLúWLU383��%XQXQOD�ELUOLNWH��HúH\VL]��UHWLOHQ�ELWNLOHUGH�GHSR�
HGLOHQ� QXPXQHGHQ� D\QÕ� ELUH\OHULQ� HOGH� HGLOPHVL� V|]� NRQXVX� ROGX÷X� KkOGH�� HúH\OL�
�WRKXPOD���UHWLOHQ�ELWNLOHUGH�KHU�]DPDQ�D\QÕ�ELUH\OHU�HOGH�HGLOHPH\HELOLU384. Bu nedenle 

([� SDUWH�+LEEHUG� GDYDVÕQGD� GD�%3$,�� EDúYXUX\X� \HWHUOL� \D]ÕOÕ� DoÕNODPD�\RNOX÷XQGDQ�
UHGGHWPLúWLU385. Bununla birlikte, 1985’de Ex parte Hibberd kDUDUÕQGDQ� EHUL� ���8�6�&�
DOWÕQGD� ����¶LQ� �]HULQGH� SDWHQW� \D\ÕQODQPÕúWÕU386�� ([� SDUWH� &�� GDYDVÕQGD387 BPAI, 35 

8�6�&��P�� ���¶GHNL� \D]ÕOÕ� WDVYLULQ� �WDULIQDPHQLQ� DoÕNOÕ÷ÕQÕQ��� \DQL� GL÷HU� NLúLOHULQ� D\QÕ�
úHNLOGH� �UHWLPH� \HWHQHNOHQGLULOPHVL� úDUWÕQÕ� \XPXúDWDUDN�� EDúYXUDQÕQ� VR\D� oHúLGLQLQ�
QXPXQHVLQL�\HWNLOL�ELU�GHSR�NXUXOXúXQD�GHSR�HWPHVLQLQ��\HWHUOL�EXOPXúWXU���   

 5LYHV¶H�J|UH��%3$,�����8�6�&��P�����¶GH�\HU�DODQ� WDULIQDPHQLQ�DoÕNOÕ÷Õ� �\D]ÕOÕ�
WDVYLU�� úDUWÕQÕ� \XPXúDWPD� NDUDUÕQD� YDUÕUNHQ�� KDWDOÕ� ELU� úHNLOGH�� PLNURRUJDQL]malar ile 

ELWNLOHULQ� VDNODQPDVÕ� YH� JHOLúWLULOPHVLQLQ� D\QÕ� WDU]GD� RODELOHFH÷LQL� YDUVD\PÕúWÕU388. Bu 

YDUVD\ÕPÕ� \DSDUNHQ� %3$,�� SURNDU\RWLN389� EDNWHULOHUGH� HúH\VL]� �UHWLP� LOH� |NDU\RWLN390 

ELWNLOHUGH� HúH\OL� �UHWLP� DUDVÕQGDNL� IDUNOÕOÕ÷Õ� GLNNDWH� DODPDPÕúWÕU391. Yüksek bitki ve 

RUJDQL]PDODUGD�HúH\OL��UHWLP��EDNWHULOHUGH�HúH\VL]��UHWLPGHQ�GDKD�NDUPDúÕNWÕU392���(úH\OL�
üretimde her bir parent, homolog kromozom çiftinin tekini döle verir, yani dölün genetik 

PDWHU\DOLQLQ� \DUÕVÕ�� KHU� ELU� SDUHQWWHQ� JHOPHNWHGLU�� � %X� QHGHQOH�� HúH\OL� �UHWLPLQ� HVDVÕ��
L]OH\HQ� KHU� ELU� QHVLOGH�� SDUHQW� KDWODU� DUDVÕQGD� JHQHWLN� PDWHU\DOLQ� \HQLGHQ�
kombinasyonudur393. %X� QHGHQOH�� SDWHQW� EDúYXUXVXQGD� EXOXQDQ� NLúL�� GHSR� HGLOHQ�

                                                
381 Rives a.g.m., s. 221-222. 
382� 0HOH]OHPH� LOH� JHOLúWLULOHQ� VR\D� IDVXO\HVLQLQ� \HQL� oHúLGL� LOH� LOJLOL� 3LRQHHU� KL-Bred v. Commissioner 
GDYDVÕQGD��.DQDGD�7HP\L]�0DKNHPHVL��\HWHUVL]�DoÕNODPD�QHGHQL\OH�EDúYXUX\X�UHGGHWPLúWLU��0DKNHPH�EX�
NDUDUÕ\OD� DVOÕQGD� ELWNL� oHúLWOHULQLQ� SDWHQW� HGLOHPH\HFH÷L� NXUDOÕQD� YDUPÕú� GH÷LOGLU�� (÷HU� JHUHNOL� NDQXQv�
úDUWODU� �DoÕNOD\ÕFÕ�JHUHNOLOLNOHU��NDUúÕODQÕUVD��HQ�D]ÕQGDQ�JHQHWLN�P�KHQGLVOLNOH�JHOLúWLULOPLú�ELWNL�oHúLWOHUL�
patent edilebilecektir (Bai, a.g.m., s. 152, dn. 112). 
383�%X�J|U�úWH�RODQ�\D]DUODU�LoLQ�EN]��2YHUZDOOH��3DWHQW�3URWHFWLRQ��V�������GQ������5LYHV��D�J�P���V�������
Bai, a.g.m., s. 143, dn.28; Williams, Sidney, “Securing Protection for Plant Varieties in the USA”, 
E.I.P.R., 1981, s. 229. 
384 Rives, a.g.m., s. 209 
385 Ex parte Hibberd, 227 U.S.P.Q. s. 444 (Rives, a.g.m., s. 210). 
386 J.E.M.v. Pioneer, S. Ct., 2001 (Rives, a.g.m.s. 210). 
387 Ex parte C, BPAI, 1992 (Rives, a.g.m., s. 221). 
388 Rives, a.g.m., s. 221-222. 
389� ³.�o�N� YH� EDVLW� \DSÕOÕ� K�FUHOHU� ROXS�� '1$ ya da RNA materyali bir zarla çevrili çekirdek içinde 
ROPD\DQ�FDQOÕODUÕ�LoLQH�DODQ�ELU�kOHPGLU´��.DURO�6XOXGHUH�$\YDOÕ��D�J�H���V������� 
390�³3URWR]RDQODU��PDQWDUODU��KD\YDQODU�YH�ELWNLOHU�JLEL�ELU�]DUOD�oHYULOL�oHNLUGH÷H�VDKLS��ELU�K�FUHGHQ�\D�GD�
hücrelerdHQ�ROXúDQ�����FDQOÕODUD�YHULOHQ�JHQHO�DG´��.DURO�6XOXGHUH�$\YDOÕ��D�J�H���V������� 
391 Rives, a.g.m., s. 221-222. 
392 Rives, a.g.m., s. 223. 
393 Rives, a.g.m., s. 223. 
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|UQH÷LQ� WDP�JHQHWLN�KDULWDVÕQÕ�WDVYLU�HGHELOVH�GH��\HQLGHQ�HúH\OL��UHWLPOH�HOGH�HGLOHFHN�
QHVOLQ�JHQHWLN�\DSÕVÕ�RQGDQ�IDUNOÕ�RODELOHFHNWLU394.   

 $YUXSD� �ONHOHUL� YH� 7�UN� KXNXNXQGD�� ELWNL� oHúLWOHULQH� SDWHQW� NRUXPDVÕ�
WDQÕQPDGÕ÷ÕQGDQ�� \D]ÕOÕ� DoÕNODPDQÕQ� QDVÕO� RODFD÷ÕQD� LOLúNLQ� ELU� X\JXODPD� ROPDPÕúWÕU��
%XQD�NDUúÕOÕN��PLNURRUJDQL]PDODUÕQ�SDWHQWOH�NRUXQPDVÕ�V|]�NRQXVX�ROGX÷XQGDQ��RQODUÕQ�
GHSR�HGLOPHVL�NDEXO�HGLOPLúWLU395.  

 'L÷HU�ELU�LWLUD]� \HQLGHQ��UHWLOHELOLU�ROPDPDGÕU��%X�LWLUD]��SDWHQW�NDQXQODUÕQGD�\HU�
DODQ� VDQD\LH� X\JXODQDELOLUOLN� YH� WDULIQDPHQLQ� DoÕNOÕ÷Õ� úDUWÕQGDQ�� \DQL�� R� �U�Q�Q� GL÷HU�
NLúLOHUFH� \HQLGHQ� �UHWLOHELOHFHN� úHNLOGH� DoÕNODQPDVÕ� JHUH÷LQGHQ� ND\QDNODQPÕúWÕU�� %X�
LWLUD]D�J|UH��ÕVODK�XVXO��WHNUDU�HGLOHUHN�ELWNL�\HQLGHQ��UHWLOHPHGL÷LQGHQ�YH�GROD\ÕVÕ\OD�GD�
VDQD\LH�X\JXODQDELOLU�ROPDGÕ÷ÕQGDQ�SDWHQW�HGLOHPH]396.  

Nitekim, bu itiraz, 1930 PPA’da sadece� HúH\VL]�RODUDN��UHWLOHQ�ELWNLOHUH�SDWHQW�
NRUXPDVÕ�YHULOPHVL��EXQD�NDUúÕOÕN��HúH\OL�RODUDN��UHWLOHQ�ELWNLOHULQ�KDULo�EÕUDNÕOPDVÕQÕQ�
QHGHQOHULQGHQ�ELUL\GL��2�G|QHPGH�.RQJUHQLQ�G�ú�QFHVL��ELWNLOHULQ�VDGHFH�HúH\VL]�RODUDN�
üretilmeleri hâlinde ilk tipe uygun oODUDN� \HQLGHQ��UHWLOHELOHFH÷L� \|Q�QGH\GL397. Buna 

NDUúÕOÕN�� &KDNUDEDUW\� GDYDVÕQGD� WHP\L]� PDKNHPHVL� �6XSUHPH� &RXUW��� ����� WDULKOL�
393$¶QÕQ� NDEXO� HGLOPHVL� LOH�� DUWÕN� WLSH� X\JXQ� ROPDGÕ÷Õ� JHUHNoHVL\OH� HúH\OL� RODUDN�
�UHWLOHQ� ELWNLOHULQ� SDWHQW� NDQXQX� DOWÕQGD� SDWHQWOHQPHVLQH� ELU� HQJHOLQ� ROPDGÕ÷ÕQÕ� LIDGH�
HWPLúWLU398. 

%HOLUWPHN�JHUHNLU�NL��\HQLGHQ��UHWLOHELOPH�LoLQ�W�P�\DUDWÕFÕ�XVXO�Q��\DQL�R��U�Q�
ÕVODK� HGLOLUNHQ� JHoLULOHQ� W�P� DúDPDODUÕQ� WHNUDUÕ� JHUHNOL� GH÷LOGLU�� ,VODK� HGLOHQ� �U�Q�Q�
�|UQH÷LQ�ELU�SDWDWHVLQ��HNLOLQFH�D\QÕ ürünü (patatesi) vermesi yeterlidir. Nitekim, Alman 

)HGHUDO� 7HP\L]�0DKNHPHVL�� 5R]HQ]XFKWLQJ� �J�O� ÕVODKÕ�� GDYDVÕQGD� XVXO� NRUXPDVÕQGD��
oHúLGLQ� oR÷DOWPDVÕ� LoLQ�� \HQLGHQ� �UHWLOHELOLUOLN� úDUWÕQÕQ� VÕNÕ� úHNLOGH� X\JXODQPDPDVÕ� YH�
LPkO� XVXO�Q�Q� WHNUDUÕQÕQ� JHUHNOL� ROPDGÕ÷Õ� NDUDUÕQÕ� YHUPLúWLU399. Ancak, daha sonra 

                                                
394 Rives, a.g.m., s. 223. 
395 Bkz. Alman Hukuku için “Baeckerhefe”��%DNHU¶V�\HDVW��GDYDVÕ��;�=%��/74 of 11.3.1975, GRUR 1975, 
s. 430 (Hansen/Hirsch, a.g.e., s. 280, dn. 1531). Keza “Levorin- 32 W (pat) 42/72 of 9.10.1973, GRUR 
1974, s. 392 (Hansen/Hirsch, a.g.e., s. 280, dn. 1531); “Tetracylin” –14 W (pat) 166/61 of 30.6.1967, 
BpatGE 9, 150 (Hansen/Hirsch, a.g.e., s.280, dn.1532). Keza, EPO-7%$� NDUDUÕ� LoLQ� EN]��
Mycogen/Modifying plant cells (T694/92, OJEPO, 1997, s. 408), Genentech (T 292/85, OJEPO, 1989, s. 
275) ve Unilever/Preprothaumatin (T 281/86, OJEPO 1989, s. 202). 
396�%X�J|U�úWH�RODQ�\D]DUODU�LoLn bkz. Overwalle, Patent Protection, s. 157-158; Allyn, Robert, S., “More 
About Plant Patents”, 15 J.Pat. Off. Soc’y , 1933, s. 966.  
397 Oczek, a.g.m., s. 637; Rives, a.g.m., s. 211; Dinwoodie/Hennessey/Pertmutter, a.g.e., s. 481; Fowler, 
Cary, “The Plant Patent of 1930 Act: A Sociological history of its Creation, 82 Journal of the Patent and 
Trademark Seciety, 2000, s.633-642; Rories, Charles, P., “Does the U.S.P.T.O. Have Authority to Grant 
Patents for Novel Varieties of Sexually Reproducing Plants?”, 83 J.Pat. and Trademark Off. Soc’y, 2001, 
s. 740. 
397 C.C.P.A., 1940 (Bent, a.g.m., s. 314, dn.12; Linck, a.g.m., s. 497, dn. 64). 
398 Diamond v. Chakrabarty, S.Ct., 1980. 
399 GRUR, 1962, s. 577-579 (Overwalle, Patent Protection, s. 185). 
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0DKNHPH�� 5RWH� 7DXEH� ROD\ÕQGD� J|U�ú�Q�� GH÷LúWLUHUHN�� SDWHQW� NRUXPDVÕ� YHULOPHGHQ�
|QFH�� \HQL� ELU� RUJDQL]PDQÕQ� LPkO� XVXO�� GL÷HU� NLúLOHUFH� WHNUDUODQÕODELOHFHN� WDU]GD�
DoÕNODQPDVÕ� JHUHNWL÷LQL� LIDGH� HWPLúWLU400. Bununla� ELUOLNWH�� VÕQDv� KDNODUGD� XOXVODUDUDVÕ�
X\XPODúWÕUPD� KDUHNHWOHUL� WDUDIÕQGDQ� FDQODQGÕUÕODQ� GRNWULQ� YH� X\JXODPDGD� GHYDPOÕ�
HOHúWLULOHU� QHGHQL\OH�� $OPDQ� )HGHUDO� 7HP\L]� 0DKNHPHVL�� EX� J|U�ú�Q�� 7ROOZXWYLUXV�
�5DELHV�YLUXV��GDYDVÕQGD�GH÷LúWLUHUHN�� �5RWH�7DXEH¶GH�YHUGL÷L�NDUDUÕ�RQD\ODPÕú��DQFDN��
\HQLGHQ� �UHWLOHELOPH� VHUW� úDUWÕQÕQ�� VDGHFH� ÕVODKoÕ� JHOLúWLUGL÷L� �U�Q� LoLQ� XVXO� NRUXPDVÕ 
WDOHSOHULQH�X\JXODQDFD÷ÕQÕ�EHOLUWPLúWLU401.   

*|U�OG�÷���]HUH��EX�LWLUD]�GDKD�]L\DGH�XVXO�NRUXPDVÕQD�\|QHOLNWLU��=LUD��PHYFXW�
\HQL� ELWNL� oHúLGL� QHUHGH\VH� VRQVX]� úHNLOGH� oR÷DOWÕODELOGL÷LQGHQ�� SHN� oRN� ROD\GD� ELWNL�
ÕVODKoÕVÕQÕQ�� D\QÕ� IRUPX� WHNUDU� \DSDELOPHN� LoLQ� XVXO�� WDVYLU� HWPH� LKWLPDOL�
EXOXQPDPDNWDGÕU402�� (÷HU� LPkO� XVXO�� WHNUDU� HGLOHELOLUVH�� \DQL�� ÕVODK� XVXO�� PRGHUQ�
genetik modifikasyon teknikleUL� LOH� WDVYLU�HGLOHELOLUVH�EX��U�QOHU� LoLQ�GH�XVXO�NRUXPDVÕ�
mümkün görünür.403�� $QFDN�� WHRULN� RODUDN� LPkO� XVXO�Q�Q� WHNUDUÕ� ELWNL� EL\RWHNQRORMLN�
GHQH\OHULQGH�P�PN�Q�ROPDVÕQD�NDUúÕQ��EX�SUDWLNWH�KHU�]DPDQ�X\JXODQDELOLU�GH÷LOGLU404. 

Zira, teknik problem genetik bLOJLQLQ� WDNGLPL� DúDPDVÕQGD�PH\GDQD� JHOPH]��%LU�'1$�
VHJPHQWLQLQ�\DSÕP�WHNQRORMLVL�WDULI�HGLOHELOLU��E|\OHFH�GL÷HU�ELU�NLúL�WDULI�HGLOHQ�EX�WHPHO�
üzerinde, DNA segmentini kopya edebilmeye yeteneklendirilir405. Ancak, zorluklar gen 

LQúDVÕ� YH� ELWNL� JHQRPX�DúDPDVÕQGD�RUWD\D� oÕNDU406��d�QN��'1$�KÕ]OÕ�ELU� úHNLOGH�ELWNL�
K�FUHVLQLQ�oHNLUGH÷LQLQ� LoLQH�JLUHU�YH�UDVWJHOH�ELU�VLWHGH�ND\QDúPD\D�EDúODU��EX�GXUXP�
GH÷LúWLULOPLú�KHU�ELU�K�FUHQLQ�IDUNOÕ�ELU�VLWHVLQGH�\HQL�ELU�'1$�VHJPHQWLQLQ�ROXúPDVÕ\OD�
VRQXoODQÕU407. Bu durumda kiúL�WDULI�HGLOHQ�\|QWHPL�X\JXODPDVÕQD�NDUúÕOÕN��EHOLUOHQHQGHQ�
�ÕVODK� HGLOHQGHQ�� EDúND�ELU� WUDQVJHQLN� ELWNL� HOGH� HGHELOLU408. Bununla birlikte, yine de, 

NLúLOHULQ� IDUNOÕ� '1$¶\D� VDKLS� ELU� WUDQVJHQLN� ELWNL� HOGH� HWPHVL� RODVÕOÕ÷ÕQD� NDUúÕQ��
JHQHOOLNOH�D\QÕ�XVXO�X\JXODQÕUVD�WDVYLU�HGLOHQ�ELWNL�HOGH�HGLOLU409. Sonuç olarak, Avrupa 

YH� $PHULND¶GD� \DUJÕVDO� YH� ELOLPVHO� JHOLúPHOHULQ� �JHQHWLN� P�KHQGLVOL÷LQ� ELWNLOHUGH�
\HQLGHQ��UHWLOHELOLUOLN�HQJHOOHULQL�\HQPHVL��VRQXFXQGD��\HQLGHQ��UHWLOHPH]OLN�WDUWÕúPDODUÕ�
VRQD�HUPLúWLU410. 

                                                
400 BGHZ 52, s. 74, GRUR, 1969, s. 672 (Overwalle, Patent Protection, s. 186). 
401 BGHZ 100, s. 67, GRUR Int., 1987, s. 357 (Overwalle, Patent Protection, s. 187). 
402 Cook, Robert, C., “The Administration of the Plant Patent Law From the Breeder’s point of View”. 15 
J.Pat.Off.Soc’y, 1933, s. 276. 
403 Overwalle, Patent Protection, s. 187. 
404 Overwalle, Patent Protection, s. 187. 
405 Overwalle, Patent Protection, s. 187. 
406 Overwalle, Patent Protection, s. 187. 
407 Overwalle, Patent Protection, s. 187. 
408 Overwalle, Patent Protection, s. 187. 
409 Overwalle, Patent Protection, s. 187. 
410 Overwalle, Patent Protection, s. 189; Schatz, European Patent, s. 94. 
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YenL� ELWNL� oHúLWOHUL� LoLQ� SDWHQW� NRUXPDVÕQD�� SDWHQW� KXNXNXQGDQ� ND\QDNODQDQ�
LWLUD]ODU� GÕúÕQGDNL� JHUHNoHOHUOH� GH� NDUúÕ� oÕNÕOPÕúWÕU�� %LWNL� SDWHQWLQLQ� NDEXO� HGLOPHVL�
hâlinde, NDPXQXQ�� JHQHWLN� ND\QDNODUD� XODúPDGDQ� \RNVXQ� EÕUDNÕODFD÷Õ HQGLúHVL�
bunlardan biridir. PeN�oRN��ONHGH��|]HOOLNOH�JHOLúPHNWH�RODQ��ONHOHUGH��JHQHWLN�ND\QDNODU�
LQVDQOÕ÷ÕQ�RUWDN�PLUDVÕGÕU��EX�QHGHQOH�VHUEHVWoH�NXOODQÕODELOPHOLGLU411���%LWNL�oHúLWOHULQLQ�
SDWHQW� HGLOHPHPHVL� LoLQ� LOHUL� V�U�OHQ� GL÷HU� ELU� QHGHQ� GH�� JHOLúPHNWH� RODQ� �ONHOHULQ�
GXUXPODUÕGÕU412��=LUD��JHOLúPHNWH�RODQ��ONHOHU�DoOÕN�WHKOLNHVL\OH�NDUúÕ�NDUúÕ\DGÕU�YH�\HQL�
WHNQRORMLOHULQ� OLVDQVODQPDVÕ� LoLQ� ILQDQV�ND\QDNODUÕ�EXOPDGD�J�oO�N�oHNPHNWHGLUOHU��%X�
QHGHQ� KDNOÕ� ROPDVÕQD� NDUúÕOÕN�� WHN� EX� QHGHQ� ELWNL� oHúLWOHULQLQ� SDWHQW� NRUXPDVÕ� GÕúÕQGD�
EÕUDNÕOPDVÕQÕ� KDNOÕ� NÕODPD]��d�QN��� GL÷HU� WHNQRORMLOHU� DODQÕQGD�SDWHQW� NRUXPDVÕ�NDEXO�
HGLOLUNHQ��VDGHFH�ELWNL�W�UOHUL�LoLQ�NDEXO�HGLOPHPHVL�KDNOÕ�RODPD]413��hVWHOLN��JHOLúPHNWH�
RODQ��ONHOHULQ�EX�GXUXPX�JHOLúPLú��ONHOHULQ�NHQGL��ONHOHULQGH�ELWNLOHUL�SDWHQW�NRUXPDVÕ 
GÕúÕQGD�EÕUDNPDVÕQD�QHGHQ�ROPD]414. 

<XNDUÕGDNL W�P� DoÕNODPDODU� \DQÕQGD�� Avrupa’da uygulama ve hukukî 

G�]HQOHPHOHUGH� ELWNL� oHúLWOHULQLQ� SDWHQW� HGLOHELOLUOL÷LQL� D\UÕFD� LQFHOHPHNWH� \DUDU�
EXOXQPDNWDGÕU� 

<XNDUÕGD� LIDGH� HGLOGL÷L� �]HUH��(3&�ELWNL� oHúLWOHULQL� SDWHQt edilebilirlikten hariç 

EÕUDNPÕúWÕU��%XQXQOD�ELUOLNWH��SDWHQW� HGLOHELOLUOLNWHQ�KDULo�EÕUDNÕODQ�ELWNL�oHúLGL�YH�HVDV�
RODUDN� EL\RORMLN� XVXO� (3&¶GH� WDULI� HGLOPHPLúWLU415�� %LWNL� oHúLWOHULQLQ� SDWHQW� NRUXPDVÕ�
GÕúÕQGD�EÕUDNÕOPDVÕ��(32¶QXQ�X\JXODPD�KXNXNX�LOH�úHNLOOHQPLúWLU��(32��(3&�P����E¶GH�
LIDGH� HGLOHQ� ELWNL� oHúLGL� WDQÕPÕ�EDNÕPÕQGDQ��(32-TBA T49/83 (Ciba-Geigy), T320/87 

(Lubrizol), T356/93 (PGS) ve EPO-(%$� *����� �1RYDUWLV�� NDUDUODUÕQGD�� 8329�
�P���YL�¶GDNL� YH� RQGDQ� DGDSWH�HGLOHQ�&395��P���¶GHNL� WDQÕPÕ�HVDV� DOPÕúWÕU��.H]D��EX�
WDQÕP�GDKD�VRQUD�(3&�5XOH���E����¶GH416�DGDSWH�HGLOPLúWLU� 

                                                
411 Odek, James, O. “Bio-Pracy: Creating Proprietary Rights in Plant Genetic resources, 2 J. Intell. Prop. 
L., 1994, 141-150 (Bai, a.g.m., s. 150’den naklen). 
412 Verma, a.g.m., s. 286. 
413 Bai, a.g.m., s. 150. 
414 Bai, a.g.m., s. 150. 
415 Chambers, a.g.m., s. 235. 
416�(32¶QXQ�X\JXODPD�KXNXNXQXQ�WHPHO�QRNWDODUÕQÕ�NDEXO�HGHQ�\HQL�NXUDOODU��(3&�$GPLQLVWUDWLY�&RXQVLO�
�øGDUv� .RQVH\�¶LQ� NDUDUODUÕ\OD�� ��� +D]LUDQ� ����� WDUihli EPC Implementing Regulation’da (Uygulama 
7�]�÷�QGH�� �5XOH� ���E-���H��� ��(\O�O� ����¶GDQ� LWLEDUHQ� \�U�UO�÷H� JLUPLúWLU�� ,PSOHPHQWLQJ�5HJXODWLRQ��
%L\RWHNQRORML� 'LUHNWLILQ� D\QÕ� K�N�POHULQL� DGDSWH� HWPLú�� E|\OHFH�� 'LUHNWLIWH� \HU� DODQ� NXUDOODU� (3&¶QLQ�
bütünle\LFL�ELU�SDUoDVÕ�KkOLQH�JHOPLúWLU��6FDKW]��$�&RPPHQWDU\��V�������7HNQLN�X\JXODQDELOLUOL÷L�ELU�ELWNL�
oHúLGL\OH� VÕQÕUOÕ� ROPD\DQ� ELWNLOHULQ� SDWHQW� HGLOHELOLUOL÷LQH� \|QHOLN� 8\JXODPD� 7�]�÷�\OH� JHWLULOHQ� EX�
GH÷LúLNOL÷LQ� JHoHUOL� ROPDVÕ� LoLQ� EXQXQ� (3&� LoLQGH� \DSÕOPDVÕ� JHUHNWL÷L� \|Q�QGHNL� LGGLD� (32-TBA 
WDUDIÕQGDQ� NDEXO� HGLOPHPLúWLU� �(32-TBA, 0179/1, 6 April 2005, s. 18 
(http://legal.european.patent.office.org/dg3/pdf/t0110179eu1.pdf), [20.09.2005]. 
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EPO’nun, Ciba-Geigy417 ve Lubrizol/hibrid bitkiler418 GDYDODUÕ�J|VWHUPHNWHGLU�NL��
�����8329�YH�EXQD�WHNDE�O�HGHQ�XOXVDO�ELWNL�ÕVODKoÕ�KDNODUÕ�G�]HQOHPHOHULQFH�NRUXQDQ�
konular, patent korumasÕQGDQ� KDULo� EÕUDNÕOPÕúWÕU� Ciba-*HLJ\� GDYDVÕQGD� SDWHQW� WDOHEL��
WDUÕPVDO� NLP\DVDOODUD� �]HKLUOHUH�� GD\DQÕNOÕOÕ÷Õ� VD÷OD\DQ� RNVLW� W�UHYL� LOH� L\LOHúWLULOPLú�
materyal (tohum) içindir. Bu davada, EPO-7%$�� WDOHS� HGLOHQ� EXOXú� ELU� ELWNL� oHúLGL�
ROPDGÕ÷ÕQGDQ� SDWHQW� HGLOHELOLU� NDUDUÕQÕ� YHUPLúWLU419. EPO-TBA, EPC m.53/b’de bitki 

oHúLWOHUL�LOH�JHQHO�RODUDN�ELWNLOHU�DUDVÕQGD�D\UÕP�\DSÕOGÕ÷Õ��JHQHO�RODUDN�ELWNLOHULQ�SDWHQW�
NRUXPDVÕ�GÕúÕ�EÕUDNÕOPDGÕ÷ÕQÕ�LIDGH�HWPLúWLU420. EPO-7%$��ELWNL�oHúLGLQLQ�QH�ROGX÷XQXQ�
belirlenmesi hususuQGD�8329�P���YH��¶H�DWÕI�\DSPÕúWÕU��%XQD�J|UH��ELWNL�oHúLGL��GL÷HU�
oHúLWOHUGHQ� HVDV� |]HOOLNOHUL\OH�� DoÕNoD� D\ÕUW� HGLOHELOLU� RODQ�� \HWHUOL� úHNLOGH� KRPRMHQ� YH�
GXUXOPXú�RODQ�ÕVODK�HGLOPLú�W�P�oHúLWOHU��NORQODU��KDWODU��VR\ODU��VWUDLQV��YH�KLEULGOHUGLU��
EPO-TB$�� NDQXQ� NR\XFXQXQ�� EX� W�U� ELWNL� oHúLWOHULQH� (3&� DOWÕQGD� NRUXPD� VD÷ODPD\Õ�
GLOHPHGL÷LQL� LIDGH� HGHUHN�� &ÕED-*HLJ\¶QLQ� EXOXúXQGD�� ELWNL� PDWHU\DOLQH� �WRKXPD��
HNOHQLOHQ�NDOÕWÕPVDO�ELU�|]HOOLN�EXOXQPDGÕ÷Õ��\DQL�ELWNLQLQ�JHQRPXQXQ�GH÷LúWLULOPHGL÷L��
GROD\ÕVÕ\OD� GD� \HQL� ELU� oHúLW� ROPDGÕ÷ÕQÕ� NDEXO� HWPLúWLU�� .LP\DVDO� LúOHP�� ELWNLQLQ�
NDOÕWÕPVDO�|]HOOLNOHULQGHQ�ELULQH�DNWDUÕOPDGÕ÷ÕQGDQ��\DQL�GXUXOPXú�ROPDGÕ÷ÕQGDQ��ÕVODKoÕ�
KDNODUÕ�DOWÕQGD�NRUXPD�HOGH�HGHPH]421��'ROD\ÕVÕ\OD�EX�EXOXú�SDWHQW�HGLOHELOLU�� 

Benzer karar Lubrizol� GDYDVÕQGD�DOÕQPÕúWÕU��%X�GDYDGD��7L-plazmidleri ile bitki 

K�FUHOHULQLQ� GH÷LúWLULOPHVL� XVXO�� YH� RQODUGDQ� HOGH� HGLOHQ� ELWNL� ��U�Q�� � LoLQ� SDWHQW�
YHULOPLúWLU422. EPO-7%$�� SDWHQW� HGLOHELOLUOLN� LVWLVQDVÕQÕQ� GDU� \RUXPODQPDVÕ�JHUHNWL÷LQL�
EHOLUWPLúWLU��(32-TBA’ya göUH��(3&����E��EL]DWLKL�ELWNLOHUL�GH÷LO��VDGHFH�JHQHWLN�RODUDN�
ELWNL� oHúLGL� IRUPXQGD� RODQODUÕ� YH� RQODUÕQ� oR÷DOWÕP materyallerinin patentlenmesini 

\DVDNODPÕúWÕU��'L÷HU� ELU� LIDGH\OH�� LVWLVQD� ELU� oHúLGLQ� SURILOLQL� NDUúÕODPD\DQ�YH� oHúLWWHQ�
daha ileri taksonomik� VÕQÕID� DLW� ELWNLOHUH� X\JXODQPD]�� gUQH÷LQ�� &KDUWORWWH� ELU� SDWDWHV�
oHúLGL� �\DQL� ELWNL� oHúLGL��ROGX÷XQGDQ��SDWHQW�NRUXPDVÕ�RQD�X\JXODQPD]��EXQD�NDUúÕOÕN��
SDWDWHVLQ� NHQGLVLQH� �6RODQXP� WXEHURVXP�� X\JXODQÕU423. Bu durum, “istisna edici” 

                                                
417 EPO-TBA, T 49/83, July 26, 1983, htpp://legall-european-patent-office.org/dg3/biblio/t830049ep1.htm. 
[27.06.2005]. 
418 EPO-TBA 3.3.2., Nov. 10, 1988 (T 320/87), htpp://legall-european-patent-office.org/dg3/biblio/ 
t870320ep1.htm#txt. [27.06.2005]. 
419 T49/83 CIBA-GEIGY/Propagating material htpp://legall-european-patent-office.org/dg3/biblio/ 
t830049ep1.htm. [27.06.2005].  
420 T49/83 CIBA-GEIGY/Propagating material (Paterson, Gerald, The European Patent System, The Law 
and Practice of the European Patent Convention, Second Edition, London, 2001, s. 441). 
421 Li Westerlund, Biotech Patents, Equivalency and Exclusions under European and US Patent Law, The 
Hague, London, Newyork, 2002, s. 257. 
422�/XEUL]RO�+\EULG�ELWNLOHUL�GDYDVÕ��7��������KWSS���OHJDOO-european-patent-office.org/dg3/biblio/ 
t870320ep1.htm#txt. [27.06.2005]. 
423 Overwalle, Patent Protection, s. 170.   
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K�NP�Q�GDU�\RUXPODQPDVÕGÕU424. EPO-7%$��KRPRMHQOLN�YH�GXUXOPXúOX÷XQ�ELWNL�oHúLGL�
ROPDQÕQ� |Q� úDUWÕ� ROGX÷XQX� YXUJXODPÕúWÕU425�� +LEULG� WRKXPODU� EX� úDUWODUÕ�
NDUúÕODPDGÕ÷ÕQGDQ�� \HQL� ELU� ELWNL� oHúLGL� QLWHOL÷LQGH� ROPD\ÕS�� SDWHQW� HGLOHELOLUOLN�
NDSVDPÕQD�JLUHFHNWLU� 

Kanaatimizce, bu davada ifadH� HGLOHQ� KLEULG� oHúLWOHULQ� GXUXOPXúOXN� úDUWÕQÕ�
NDUúÕODPDGÕ÷Õ�LGGLDVÕ�\HULQGH�GH÷LOGLU��=LUD��ÕVODKoÕ�KDNNÕ�G�]HQOHPHOHULQGH�GXUXOPXúOXN�
úDUWÕ� EDNÕPÕQGDQ� KLEULG� �)1 QHVOL�� oHúLWOHU� LoLQ� GL÷HU� oHúLWOHUGHQ� IDUNOÕ� NULWHU�
|QJ|U�OP�úW�U�� +LEULG� oHúLWOHULQ� NHQGLOHUL� GXUXOPXú� úHNLOGH� \HQLGHQ� �UHWLOHPH]OHU��
%XQXQOD� ELUOLNWH�� EHOLUOL� oR÷DOWÕP� G|QHPOHUL� VRQXQGD� LOJLOL� |]HOOLNOHULQ� GH÷LúPHPHVL��
GXUXOPXúOXN�úDUWÕQÕQ�NDUúÕODQPDVÕ�LoLQ�\HWHUOL�RODFDNWÕU426��%XQD�J|UH��KLEULG�oHúLWOHUGH��
HEHYH\QOHULQ��NHQGLOHQPLú�KDWODUÕQ��KHU�oDSUD]ODQPDVÕQGD�D\QÕ��)1��oHúLW�HOGH�HGLOL\RUVD��
GXUXOPXú� VD\ÕOÕU�� $\UÕFD�� KLEULG� oHúLWOHULQ� ELWNL� ÕVODKoÕ� KDNNÕ� G�]HQOHPHOHULQFH�
NRUXQDFD÷Õ�GD�LIDGH�HGLOPLúWLU��=LUD���UHWLOPHOHUL�LoLQ�KHU�GHIDVÕQGD�NRUXPD�DOWÕQGDNL�ELU�
oHúLGLQ�NXOODQÕPÕQÕ�JHUHNWLUHQ�oHúLWOHU427, hibrid (F1�QHVOL��oHúLWOHULGLU��� 
 EPO-TBA,  1995’de PGS (Plant Genetic System)� NDUDUÕQGD428, genetik 

P�KHQGLVOLNOH� GH÷LúWLULOHQ� ELWNLOHULQ� SDWHQW� HGLOHELOHFH÷LQL� NXUDO�RODUDN�NDEXO� HWPHVLQH�
NDUúÕQ��ÕVODKoÕ�KDNNÕ�NDSVDPÕQGD�ELWNL�oHúLGLQL�LoHUHQ�Wransgenik bitkiler üzerinde patent 

YHUPH\L�UHGGHWPLúWLU���%X�ROD\GD�SDWHQW�WDOHEL���\DEDQFÕ�ELU�Q�NOHRWLG�]LQFLULQLQ�HQMHNWH�
HGLOGL÷L��WUDQVJHQLN�ELWNLOHUL�YH�RQXQ�LPkO�XVXO�Q��LoHUPHNWH�LGL��*HQHWLN�P�KHQGLVOLNOH�
JHOLúWLULOHQ�|]HOOLN��ELWNLOHUL�KHUELVLGH��\DEDQL�RW�|OG�U�F�OHULQH��GD\DQÕNOÕ�\DSPDNWDGÕU��
Bu olayda EPO-7%$�� EL]DWLKL� WUDQVJHQLN� ELWNLOHU� YH� RQODUÕQ� WRKXPODUÕQÕQ�(3&���� �E��
DOWÕQGD�SDWHQW�HGLOHPH]�ROGX÷X�NDUDUÕQÕ�YHUPLúWLU429. EPO-7%$��ELWNL�oHúLWOHUL�LOH�ELWNLOHU�
YH\D� ELWNL� K�FUHOHUL� DUDVÕQGD� D\UÕPD� GH÷LQPLúWLU�� %LWNL� K�FUHOHUL�� JHQLú� DQODPGD�
PLNUREL\RORMLN� �U�Q� �PLNURRUJDQL]PD�� RODUDN� NDEXO� HGLOPLúWLU430�� 'ROD\ÕVÕ\OD� (32-

7%$¶\D�J|UH��JHQHWLN�RODUDN�GH÷LúWLULOPLú�ELWNL�K�FUHOHUL��WÕSNÕ�EDNWHULOHU��YLU�VOHU��IXQJL��
algler ve protozoa (bir hücreliler)� JLEL�� GLNNDWH� DOÕQDUDN� SDWHQW� HGLOHELOLU431. Bununla 

birlikte, EPO-7%$��\HQL�JHOLúWLULOHQ�|]HOOLNOHULQ�GXUXOPXú�ROGX÷X�YH�L]OH\HQ�QHVLOGH�\HQL�
ELU� ELWNL� oHúLGLQL� ROXúWXUDFD÷Õ�� GROD\ÕVÕ\OD� GD�� EXQODUÕQ� ÕVODKoÕ� KDNNÕ� G�]HQOHPHVL�
                                                
424 Overwalle, Patent Protection, s. 194; Overwalle, Biotechnology Patents, s.202; Christie, Andrew, 
“Patents for Plant Innovation”, E.I.P.R., 1989, s. 395. 
425�7�������/8%5ø=2/�+\EULG�SODQW��� 
426�%N]��%LWdHú.�P����8329�P����&395�m.9. 
427�%N]��%LWdHú.�P�������F���8329�P������D���LLL���&395�P�������F�� 
428 Technical Board of Appeal 3.3.4., Feb. 21, 1995 (T 356/93),  htpp://legall-european-patent-
office.org/dg3/pdf/t930356ex1.pdf., [27.06.2005]. 
429 Marin, a.g.e., s. 14; Gruszow, Larissa, “Types of Invention in the Filed of Genetic Engineering, Arising 
in the Practice of the European Patent Office”, Biotechnology, Patents and Morality, Second Edition, 
(GLWHG�E\�6LJULG�6WHUFN[��$OGHUVKRW��%XUOLQJWRQ��������V�������'XWKILHOG��øQWHOOHFWXDO�3URperty Rights, s. 
160. 
430 Marin, a.g.e., s. 14. 
431 EPO-TBA, PGS T356/93. 
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�8329��WDQÕPÕQGD�EHOLUWLOHQ�ELWNL�oHúLGL�QLWHOL÷LQGH�ROGX÷XQD�NDUDU�YHUPLúWLU��'L÷HU�ELU�
LIDGH\OH��SDWHQW�WDOHEL�ELWNL�K�FUHVLQH��WRKXPD��\|QHOLN�ROPDVÕQD�NDUúÕQ��EX�NDoÕQÕOPD]�
úHNLOGH�� ELU� ELWNL� oHúLGL� LOH� QHWLFHOHQHFH÷LQGHQ�� SDWHQW� HGLOHPH]GLU�� %X� VRQXo�� JHQHWLN�
P�KHQGLVOLNOH�LúOHQPLú�YH�L]OH\HQ�QHVLOGH�GXUXOPXú�RODQ�ELWNLOHULQ�SDWHQW�HGLOHPH\HFH÷L�
VRQXFXQX�GR÷XUDFDNWÕ432.  

 EPO-7%$¶QÕQ� JHUHNoHVL�� oRN� DúDPDOÕ� XVXO� LoHUHQ� �UHWLPH� GD\DQPÕúWÕU433�� (÷HU�
EXOXúXQ� �UHWLPLQGH� WHNQLN� DúDPD� HVDV� LVH�� \DQL� LQVDQ� P�GDKDOHVL� ROPDGDQ� PH\GDQD�
gelemez veya sonuç üzerinde belirleyici bir etkiye sahipse, usul esas olarak biyolojik 

GH÷LOGLU�� )DNDW�� ELWNLQLQ� JHQHWLN� \DSÕVÕQÕ� GH÷LúWLUPHGH� NXOODQÕODQ� WHNQLN� DúDPD� VDGHFH�
JHOLúWLULOPLú� ELWNLQLQ� LON� QHVOL\OH� LOJLOL� ROXS�� P�WHDNLS� QHVLO� ROD÷DQ� �JHOHQHNVHO�� \ROOD�
ürHWLOHFHNWLU�� *|U�OG�÷�� �]HUH�� EX� oRN� DúDPDOÕ� XVXOGH� LON� DúDPD� '1$�
WUDQVIRUPDV\RQXQX� LoHUHQ� PLNUREL\RORMLN� XVXO�� VRQUDNL� DúDPD� LVH� GH÷LúWLULOPLú� ELWNL�
K�FUHOHULQGHQ� YH� RQODUÕQ� NRS\DVÕQGDQ� � ELWNLOHULQ� \HQLGHQ� �UHWLOPHVL�� \DQL� JHOHQHNVHO�
usuldür434. EPO-TBA’ya �3*6�7��������J|UH��ELWNL�oHúLWOHUL�H÷HU�VDGHFH�PLNUREL\RORMLN�
ELU� XVXOOH� �UHWLOLUVH� SDWHQW� HGLOHELOLU�� EXQD� NDUúÕOÕN�� WUDQVJHQLN� ELWNLOHULQ� �UHWLPL� oRN-

DúDPDOÕ�ELU�XVXO�LoHUGL÷LQGHQ��³PLNUREL\RORMLN�XVXO´�RODUDN�NDEXO�HGLOHPH]��EX�QHGHQOH�
de patent edilemez.   

 EPO-7%$¶QÕQ� ����� \ÕOÕQGDNL� 3*6� NDUDUÕ�� ELWNL� oHúLGL� QLWHOL÷LQGH� ROPD\DQ�
�WUDQVJHQLN��ELWNLOHULQ�GH�SDWHQWOHQHPH\HFH÷L�DQODPÕQD�JHOPHNWH�LGL��%X�NDUDU�GRNWULQGH�
KDNOÕ�RODUDN�HOHúWLULOPLúWLU435��=LUD��ROD\GD�SDWHQW�WDOHEL�VSHVLILN�ELU�ELWNL�oHúLGLQH�GH÷il de 

ELU� ELWNL\H� \|QHOLN� ROPDVÕQD� NDUúÕQ�� VSHVLILNPLú� JLEL� PXDPHOH� J|UP�úW�U�� .H]D��
(32¶QXQ�� ELU� ELWNL� PDWHU\DOLQH� HNOHQHQ� WHN� ELU� JHQLQ� RQX� ELU� ELWNL� oHúLGLQH�
G|Q�úW�UHFH÷LQL�G�ú�QPHVL�KDWDOÕGÕU436��,VODKoÕ�G�]HQOHPHOHUL��VDGHFH�ELU�JHQLQ�GH÷LO�GH�
oHúLGLQ� �JHQOHULQLQ�� W�P�Q�Q�GXUXOPXú�ROPDVÕQÕ� DUDPÕúWÕU��%X�QHGHQOH� JHQVHO�EXOXúXQ�
LoLQGH� \HU� DOGÕ÷Õ� �JHQHWLN� P�KHQGLVOLNOH� LúOHQPLú�� WUDQVJHQLN� ELWNLOHU� SDWHQW�
edilebilmelidir437�� .H]D�� $%� %L\RWHNQRORML� 'LUHNWLILQGH� �P������ LIDGH� HGLOGL÷L� JLEL��
EXOXúXQ� WHNQLN� X\JXODQDELOLUOL÷L� WHN� ELU� ELWNL� oHúLGL\OH� VÕQÕUODQGÕUÕOPÕ\RUVD�� \DQL�
WUDQVJHQLN� ELU� ELWNL�QLWHOL÷LQGH� LVH�� SDWHQW� HGLOHELOPHOLGLU��$\UÕFD�� WUDQVJHQLN�ELWNLOHULQ�
SDWHQWOHQPHPHVL�� EXQODU� �]HULQGHNL� KDNODUÕQ� NRUXQPDVÕ� DoÕVÕQGDQ� ELU� ERúOXN� RUWD\D�

                                                
432 Calston, Catherine, Principles of Intellectual, Property Law, London, Sydney, 1999, s. 78. 
433 Chambers, a.g.m., s. 237.   
434 Bkz. EPO-7%$��3*6�7��������*�Q�P�]GH�� �U�Q� ÕVODKÕQGD� JHQ� HNOHme teknikleri, hibridizasyon ve 
VHOHNVL\RQ�JLEL� JHOHQHNVHO�XVXOOHUOH�ELUOHúWLULOPHNWH�YH�\HQL��U�QOHULQ�JHOLúWLULOPHVLQGH�NXOODQÕOPDNWDGÕU��
%X�\HQL�WHNQLNOHU�GDKD�L\L��U�QOHULQ��UHWLP�XVXO�Q��KÕ]ODQGÕUPDNWDGÕU��1LOOHV��D�J�P���V������� 
435 Schrell, Andreas, “Are Plants (Still) Patentable?”, E.I.P.R., 1996, s. 243-244; Roberts, Tim, “Patenting 
Plants Around the World”, E.I.P.R., 1996, s. 534-535; Llewelyn, Margaret, “The Legal Protection of 
Biotechnological Inventions: An Alternative Approach”, E.I.P.R., 1997, s. 120. 
436 Roberts, a.g.m., s. 535; Llewelyn, An Alternative Approach, s. 120. 
437 Calston, a.g.e., s. 78. 
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oÕNDUÕU�� ]LUD�� EXQODU� H÷HU� ELU� ELWNL� oHúLGL� QLWHOL÷LQGH� GH� GH÷LOVH� ÕVODKoÕ� KDNNÕ�
G�]HQOHPHOHULQFH�GH�NRUXQDPD]���%X�ERúOXN��1RYDUWLV�GDYDVÕQGD��(32�(QODUJHG�%RDUG�
of Appeals (EPO-(%$�¶QÕQ� *����438� NDUDUODUÕ\OD� GROGXUXOPXúWXU439. EPO-(%$¶QÕQ�
NDUDUÕQD� J|UH�� H÷HU� WDOHS� VSHVLILN� ELU� ELWNL� oHúLGLQL� LoHUPL\RUVD�� \DQL� EXOXúXQ� WHNQLN�
X\JXODQDELOLUOL÷L�ELU�ELWNL�oHúLGL�LOH�VÕQÕUOÕ�GH÷LOVH��SDWHQW�HGLOHELOLU��%X�NDUDU��(32-TBA 

WDUDIÕQGDQ�VRQUDNL�NDUDUODUGD�GD�X\JXODQPDNWDGÕU440.  

.H]D��1RYDUWLV�NDUDUÕQGDQ�|QFH��$YUXSD�3DUODPHQWRVX�YH�.RQVH\L� WDUDIÕQGDQ���
7HPPX]�����¶GH�NDEXO�HGLOHQ��YH�SDWHQW�HGLOHPH]�NRQXODU�DoÕVÕQGDQ�(3&¶QLQ�\DQVÕPDVÕ�
olan441) Biyoteknoloji Direktifi442, transgenik bitkilerin patentlenmesini kabul 

HWPLúWLU443�� %XQD� J|UH�� ³ELWNL� YH� KD\YDQODUOD� LOJLOL� EXOXúODU�� H÷HU� EXOXúXQ� WHNQLk 

IL]LELOLWHVL�EHOLUOL� ELU�ELWNL�YH\D�KD\YDQ�oHúLGL\OH�VÕQÕUODQPDPÕúVD��SDWHQW�HGLOHELOLU´444.  

(32¶QXQ�� $%¶QLQ� \HWNLVL� DOWÕQGD� ELU� RUJDQL]DV\RQ� ROPDPDVÕ� YH� (3&¶QLQ� 7RSOXOXN�
KXNXNX� ROPDPDVÕ� �\DQL� �\HOHUL� ED÷OD\ÕFÕ� ROPDPDVÕ�� QHGHQL\OH�� (32�� 'LUHNWLILQ� EX�
yoruPX\OD� ED÷OÕ� GH÷LOGL445�� $PD� \LQH� GH�� (32¶QXQ�� 1RYDUWLV� NDUDUÕ�� EX� \RUXPOD�
X\XúPXúWXU446.  

1RYDUWLV� GDYDVÕQGD� EDúYXUX�� ELWNL� SDWRMHQOHULQL447� |OG�UHELOHQ� YH\D� RQODUÕQ�
E�\�PHVLQL� HQJHOOH\HELOHQ� EXOXúOD� LOJLOLGLU448�� %X� EXOXú� NRQXVX� JHQ�� LoLQH� HQMHNWH�
HGLOGL÷L� �WUDQVgenik) ELWNLQLQ� JHQRPODUÕQGD� DQWLSDWRMHQLN� PDGGHOHULQ� �UHWLPLQH� QHGHQ�
ROPDNWDGÕU�� (32-(%$¶\D� J|UH�� ELU� ELWNL� oHúLGLQL� LoHUPHVLQH� UD÷PHQ�� EXOXúXQ� WHNQLN�
X\JXODQDELOLUOL÷L�EHOLUOL�ELU�ELWNL�oHúLGL�LOH�VÕQÕUODQGÕUÕOPDPÕú�WUDQVJHQLN�ELWNLOHULQ�SDWHQW�
                                                
438 G1/98 NOVARTIS II/Transgenic plant htpp://legall-european-patent-office.org/dg3/pdf/g980001ex1. 
pdf., [27.06.2005]. EPO-EBA’ya olay, EPO-7%$¶QÕQ�7��������7��������129$57,6�7UDQVJHQLF�SODQW�
J|QGHUPH� NDUDUÕ\OD� LOHWLOPLúWLU� >KWSS���OHJDOO-european-patent-office.org/dg3/pdf/t961054ep1.pdf. 
(27.06.2005)]. 
439 Rories, a.g.m., s. 756. 
440 Bkz. “Herbicide resistant plants/Monsanto” GDYDVÕ�(32-TBA T 0179/01, 6 April 2005 
(http://legal.european.patent.office.org/dg3/pdf/t0110179eu1.pdf), [20.09.2005]. 
441�%LWNL�YH�KD\YDQ�oHúLWOHUL�YH�ELWNL�YH�KD\YDQ�ÕVODKÕ�LoLQ�HVDV�RODUDN�EL\RORMLN�XVXO��SDWHQW�HGLOHELOLUOLNWHQ�
KDULo�EÕUDNÕOPÕúWÕU��(&�'irective 98/44, m.4/1,a). 
442 EC Directive 98/44, O.J., 1998, s. l 213.    
443� 'LUHNWLILQ� LSWDOL� LoLQ� +ROODQGD� WDUDIÕQGDQ� DoÕODQ� GDYD\Õ� UHGGHGHQ� $YUXSD� 7RSOXOXNODUÕ� 0DKNHPHVL�
[ATM (European Court of Justice –(&-�@��ELU�ELWNL�oHúLGLQLQ�RQXQ�W�P�JHQRPX�LOH�EHOLUOHQHFH÷LQL� LIDGH�
HWPLúWLU��(÷HU�ELU�ELWNL�JXUXEX��VSHVLILN�ELU��JHQ�WDUDIÕQGDQ�NDUDNWHUL]H�HGLOL\RUVD��R�\HQL�ELWNL�oHúLWOHULQL�
NDSVDVD�ELOH��SDWHQW�HGLOHELOLU��%XQD�NDUúÕOÕN��ELU�ELWNL�oHúLGLQLQ�JHQRPX��UHNRPELQDQW�JHQ�WHNQRORMLVL�LOH�
bitkinin içine enjekWH�HGLOHQ�JHQL�LoHUVH�ELOH��SDWHQW�HGLOHELOLUOLNWHQ�KDULo�EÕUDNÕOÕU��$70�NDUDUÕ�LoLQ�EN]��
Moore, Sebastian, “Challenge to the Biotechnology Directive, Kingdom of the Netherlands v. European 
Parliament and E.U. Council-Case C-377/98, ECJ”, E.I.P.R., 2002, s. 152). 
444 Council Directive 98/44, m.4/2. 
445 Heath, Christopher, “Plant Varieties, Biodiversity and Access Rights”, Industrial Property in the 
Biomedical Age Challenges for Asia, Editors: Heath Christopher and Sanders, K. Anselm, The 
Hague/London/New York, 2003, s. 20; Crespi, R. Stephen, “European Union”, Biotechnology in 
Agriculture Series, No:28, Intellectual Property Rights in Agricultural Biotechnology, Second Edition, 
Edited by, Erbisch, F.H and Maredia, K.M., USA, 2004, s. 274. 
446 Heath, Plant Varieties, Biodiversity, s. 20. 
447�%LWNL�SDWRMHQOHUL��KDVWDOÕN�\DSDQ�KHUKDQJL�ELU�PLNURRUJDQL]PDGÕU� 
448 EPO-EBA, G 1/98, s. 2. 
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edilebiliUOL÷LQH� L]LQ� YHULOHELOLU449. EPO-EBA’ya göre, EPO’nun uygulama hukuku450, 

8329�V|]OHúPHVLQGH�\HU�DODQ�ELWNL�oHúLWOHUL�WDQÕPÕQÕ�NDEXO�HWPLúWLU451��%X�WDQÕPD�J|UH��
ELU�YH\D�ELUGHQ�ID]OD�JHQRWLSLQ�RUWD\D�oÕNDUGÕ÷Õ�ED]Õ�|]HOOLNOHULQ�NHQGLQL�J|VWHUPHVL��ELU�
bitkinin W�P�\DSÕVÕQD�YH\D�JHQHWLN�ELU�ELOJL�JUXEXQD��VHWWLQH��UHIHUDQVWÕU452��,VODKoÕ�KDNNÕ�
G�]HQOHPHOHUL��8329�YH�&395���ELUH\VHO�|]HOOLNOHUOH�GH÷LO��W�P�JHQRPODUÕ�LOH�ELUOLNWH�
bitki grubuyla ilgilidir453�� 'L÷HU� ELU� LIDGH\OH�� 8329� YH� &395¶GH� ELWNL� oHúLGL� RODUDN�
WDQÕPODQDQ�� WHN�ELU� UHNRPELQDQW�'1$�]LQFLULQLQ�EHOLUOHGL÷L�ELU�ELWNL�GH÷LO��ELU�ELWNLQLQ�
W�P�\DSÕVÕ� YH\D� JHQHWLN� ELOJLQLQ� \HUOHúWLULOGL÷L� VHWWLU��2\VD�� WHN� ELU� UHNRPELQDQW�'1$�
]LQFLUL� WDUDIÕQGDQ�WDQÕPODQDQ�ELU�ELWNL�� W�P�\DSÕVÕ�GLNNDWH�DOÕQGÕ÷ÕQGD�ELUH\VHO�ELU�bitki 

JUXEX� GH÷LOGLU454�� %X� UHNRPELQDQW� '1$� ]LQFLUL�� FDQOÕQÕQ� JHQRWLSLQLQ� ELU� NÕVPÕGÕU455. 

%XUDGD� EXOXúoXQXQ� DPDFÕ�� ELWNLOHULQ� JHQRPODUÕ� LoLQH� \HQL� ELU� JHQL� HQMHNWH� HGHUHN�� EX�
JHQGH� EXOXQDQ� LVWHQLOHQ� |]HOOLNOHUL� VDGHFH� WHN� ELU� oHúLGH� GH÷LO� GH� SHN� oRN� ELWNL\H�
aNWDUPDNWÕU456�� %X� QHGHQOH�� JHQHWLN� P�KHQGLVOLN� DODQÕQGD� EXOXúoXQXQ� H\OHPL��
oR÷XQOXNOD� VSHVLILN� ELU� ELWNL� oHúLGL� JHOLúWLUPH�GH÷LOGLU457.  Olayda patenti talep edilen 

WUDQVJHQLN� ELWNL�� ELWNL� SDWRMHQOHULQLQ� E�\�PHVLQL� HQJHOOH\HQ� ED]Õ� |]HOOLNOHU� LOH�
WDQÕPODQÕU458. O\VD�� YHULOHQ� ELU� W�U� LoLQGH� oHúLWOHULQ� KRPRMHQOLN� YH� GXUXOPXúOXN�
GH÷HUOHQGLUPHVL�LoLQ�GDKD�ID]OD�|]HOOLNOHU�JHUHNOLGLU459��%X�QHGHQOH��WDOHS�HGLOHQ�EXOXúXQ��
WHN�ELU�oHúLGL�WD\LQ�HWPHGL÷L��RQXQOD�VÕQÕUOÕ�ROPDGÕ÷Õ��DoÕNWÕU460.  

 EPO-(%$�� GDYD\Õ�� ELWNLQLQ� JHOLúWLrilme usulü� DoÕVÕQGDQ� GD� GH÷HUOHQGLUPLúWLU��
%XQD� J|UH�� ELU� oHúLGLQ� ÕVODKoÕ� KDNNÕQD� NRQX� ROPDVÕ� LoLQ� QDVÕO� HOGH� HGLOGL÷L� |QHP�
WDúÕPD]461��'L÷HU�ELU�LIDGH\OH��ELU�ELWNL�oHúLGLQLQ��JHOHQHNVHO�ÕVODK�WHNQLNOHUL�YH\D�JHQHWLN�
P�KHQGLVOLN� WHNQLNOHUL� NXOODQÕODUDN� HOGH� HGLOPHVL�� ÕVODKoÕ� KDNNÕ� HOGH� HWPHGH�ELU� VRUXQ�
WHúNLO� HWPH]462. %X� QHGHQOH�� JHQHWLN� P�KHQGLVOLNOH� HOGH� HGLOHQ� �U�Q�� ELWNL� oHúLGL�

                                                
449 Novartis (EPO-EBA, G 1/98, s. 8). 
450 T 49/83, Propagation material/Ciba-Geigy, htpp://legall-european-patent-office.org/dg3/biblio/ 
t830049ep1.htm. [27.06.2005]; T 320/87, Hybrid plants/Lubrizol, htpp://legall-european-patent-
office.org/dg3/biblio/t870320ep1.htm#txt. [27.06.2005]. 
451 EPO-EBA, G 1/98, NOVARTIS II/Transgenic plant htpp://legall-european-patent-
office.org/dg3/pdf/g980001ex1.pdf., (27.06.2005), s. 18. 
452 EPO-EBA, G 1/98, Novartis, s. 19. 
453 EPO-EBA, G 1/98, Novartis, s. 29. 
454 EPO-EBA, G 1/98, Novartis, s. 19. 
455 EPO-EBA, G 1/98, Novartis, s. 19. 
456 EPO-EBA, G 1/98, Novartis, s. 29. 
457 EPO-EBA, G 1/98, Novartis, s. 30. 
458 EPO-EBA, G 1/98, Novartis, s. 19. 
459 EPO-EBA, G 1/98, Novartis, s. 19. 
460 EPO-EBA, G 1/98, Novartis, s. 19. 
461 EPO-(%$��*�������1RYDUWLV��V������%L\RORMLN�XVXOOHULQ�³WHNQLN´�YH\D�³WHNQRORMLN´�ROPDPDVÕQD�NDUúÕOÕN��
PLNURRUJDQL]PDODU� YH�PLNUREL\RORMLN� XVXOOHULQ� ³WHNQLN´� ROGX÷X�NRQXVXQGD�ELU�NXúNX�EXOXQPDPDNWDGÕU��
=LUD��PLNURRUJDQL]PDODU��WÕSNÕ�FDQVÕ]�PDWHU\DOOHU�JLEL�JHQHOGH�NRQWURO�HGLOHELOLU�YH�WDKPLQ�HGLOHELOLU�VRQXo�
LoLQ�SODQOÕ�ELU�úHNLOGH�NXOODQÕODELOLU��+DQVHQ�+LUVFK��D�J�H���V��������� 
462 EPO-EBA, G 1/98, Novartis,  s. 36. 
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QLWHOLNOHULQL� WDúÕ\RUVD�� ÕVODKoÕ� KDNNÕQFD� NRUXQDFD÷ÕQGDQ�� SDWHQWOHQHPH]��'L÷HU� \DQGDQ��
patent düzenlemesi, mikrobiyolojik usulleUH� NRUXPD� VD÷ODUNHQ�� HVDV� RODUDN� EL\RORMLN�
XVXOOHUL�NRUXPD�GÕúÕ�EÕUDNPÕúWÕU��(3&�P����E��� 

EPO-(%$�� ROD\GD�� PLNUREL\RORMLN� ELU� XVXO�Q� YDUOÕ÷ÕQÕ� NDEXO� HWPHNWHGLU�� %LU�
XVXO�Q� HVDV� RODUDN� EL\RORMLN� ROXS� ROPDGÕ÷Õ�� 7������� �KLEULG� SODQWV�/8%5,=2/��
GDYDVÕQGD� EHOLUWLOGL÷L� JLEL�� LQVDQ� P�GDKDOHVL� ROPDGDQ� X\JXODQDPDPD� YH� LQVDQ�
P�GDKDOHVLQLQ� QLKDv� QHWLFH� �]HULQGH� EHOLUOH\LFL� HWNL\H� VDKLS� ROPDVÕ� GLNNDWH� DOÕQDUDN�
belirlenir463�� øQVDQÕQ� HWNLVL� QH� NDGDU� GRPLQDQW� ROXUVD�� XVXO� R� NDGDU� D]� ³HVDV� RODUDN�
biyolojik” olur464. Bu husus, Biyoteknoloji  Direktifi ve Rule 23 b EPC’de de 

EHQLPVHQPLúWLU�� %XQD� J|UH�� ³ELWNL� YH\D� KD\YDQODUÕQ� �UHWLPL� XVXO��� PHOH]OHPH� YH\D�
VHOHNVL\RQ� JLEL� E�W�Q�\OH� GR÷DO� ELU� ROJXGDQ� ROXúX\RUVD�� HVDV� RODUDN� EL\RORMLNWLU´�
[Biyoteknoloji Direktifi m. 2/2 ve Rule 23/b (5) EPC].   

EPO-(%$�� 1RYDUWLV� GDYDVÕQGD�� JHQHWLN� RODUDN� JHOLúWLUPHGH�� LNL� DúDPDQÕQ�
ELUELULQL� L]OH\HELOHFH÷LQL� LIDGH� HWPLúWLU�� øON� DúDPDGD�� ELU� JHQ� ELWNLQLQ� JHQRPX� LoLQH�
JHQHWLN� P�KHQGLVOLNOH� HQMHNWH� HGLOLU�� LNLQFL� DúDPDGD� EX� � K�FUH� �WRKXP�� JHOHQHNVHO�
yöQWHPOHUOH��UHWLOHUHN�KRPRMHQ�YH�GXUXOPXú�ELU�ELWNL�oHúLGL�JHOLúWLULOLU465. Daha teknik 

RODQ� LON� DúDPD�� ELU� ELWNL� oHúLGLQH� \|QHOPLú� ROPDGÕ÷Õ� YH� ELWNL� oHúLWOHULQLQ� VD\ÕVÕ]�
PLNWDUÕQD� X\JXODQDELOLU� ROGX÷XQGDQ� SDWHQWOH� NRUXQPDOÕ�� EXQD� NDUúÕOÕN�� GDKD� EL\RORMLN�
olaQ�LNLQFL�DúDPD��ÕVODKoÕ�KDNODUÕ\OD�NRUXQPDOÕGÕU466.  

1RYDUWLV� GDYDVÕQGD� (32-(%$�� ROD\Õ�� (3&� P����E¶GH� \HU� DODQ� PLNUREL\RORMLN�
XVXO� �U�QOHULQH� �\DQL� �U�Q� ELWNL� oHúLGL� LVH�� SDWHQW� YHULOPHPHVL� DoÕVÕQGDQ� GD�
GH÷HUOHQGLUPLúWLU�� %X� GDYDGD� (32-EBA, genetik mühendislik (biyoteknoloji) 

XVXOOHULQLQ�� PLNUREL\RORMLN� XVXOOHULQ� WÕSNÕVÕ� ROPDGÕ÷ÕQÕ� LIDGH� HWPLúWLU467. Oysa, PGS 

�7��������NDUDUÕQGD�(32-7%$��(3&�P����E¶GH�NXOODQÕODQ�PLNUREL\RORMLN�XVXOOHU�WHULPL��
PLNURRUJDQL]PDODUÕ� NXOODQDQ� XVXOOHUOH� Hú� DQODPGD� NXOODQÕOPÕúWÕ�� 1RYDUWLV� GDYDVÕQGD�
EPO-(%$¶\D�J|UH�LVH��PLNURRUJDQL]PDODU��ELWNLOHULQ�JHQHWLN�GH÷LúLNOL÷L�LoLQ�NXOODQÕODQ�
FDQOÕ� YDUOÕNODUÕQ� SDUoDODUÕQGDQ� IDUNOÕGÕU468�� 'L÷HU� \DQGDQ�� (32¶QXQ� 3*6� �7��������
X\JXODPDVÕ� DOWÕQGD�� K�FUHOHU� YH� �'1$� ]LQFLUOHUL�� JHQOHU�� SOD]PLGOHU� YH� YHNtörler gibi) 

                                                
463�%X�\DNODúÕP��7���������3*6��NDUDUÕQGD�GD�NDEXO�HGLOPLúWLU��.H]D��EX�NDUDUD�1RYDUWLV�GDYDVÕQGD�GD�DWÕI�
\DSÕOPÕúWÕU��EN]��(32-TBA T1054/96, s. 19. 
464 Muir, Ian/Matthias, Brandi-Dahrn/Stephan, Gruber, European Patent Law, Law and Procedure under 
the EPC and PCT, Second Edition, NewYork, 2002, s. 145. 
465 EPO-EBA G1/98 Novartis (Visser, Derk, The Annotated European Patent Convention, 10th revised 
edition, Veldhoven, 2002, s. 51-52. 
466 EPO-(%$�*�����1RYDUWLV��9LVVHU��'HUN��D�J�H���V�������%HOLUWHOLP�NL��ÕVODKoÕ�KDNNÕ�G�]HQOHPHOHUL�ELWNL�
oHúLGLQL�JHOLúWLUPH�XVXO�QH�ELU�NRUXPD�WDQÕPDPDNWDGÕU� 
467 EPO-EBA, G1/98, Novartis, s. 34. 
468 EPO-EBA, G 1/98, Novartis,  s. 34. 
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RQXQ�SDUoDODUÕQD��PLNURRUJDQL]PD�JLEL�PXDPHOH�HGLOPLúWLU469��1RYDUWLV�GDYDVÕQGD�(32-

EBA’ya göre, bu durum, modern biyoteknoloji, geleneksel mikrobiyolojiden 

JHOLúWLULOGL÷L� YH� K�FUHOHU�� WHN� K�FUHOL� RUJDQL]PDODUOD� NDUúÕODúWÕUÕODELOGL÷LQGHQ�� KDNOÕ�
görünür470���%XQXQOD�ELUOLNWH��EX�GHPHN�GH÷LOGLU�NL��JHQHWLN�P�KHQGLVOLNOH�LúOHQPLú�ELWNL�
oHúLWOHULQH�� PLNUREL\RORMLN� XVXO� �U�Q�� RODUDN� PXDPHOH� HGLOLS�� SDWHQW� YHULOHFHNWLU471. 

%|\OH�ELU�\RUXP��ELWNL�oHúLWOHULQL�SDWHQW�HGLOHELOLUOLNWHQ�KDULo�EÕUDNDQ��(3&�P����E’deki 

LVWLVQDQÕQ� DPDFÕQD� D\NÕUÕ� ROXU472. Zira, EPC m.53 (b)’de yer alan patent edilebilirlik 

LVWLVQDVÕ�� �UHWLP� XVXO�QH� EDNÕOPDNVÕ]ÕQ ELWNL� oHúLWOHULQH� X\JXODQÕU�� %X� QHGHQOH��
EL\RWHNQRORML� �UHNRPELQDQW�JHQ� WHNQRORMLVL�� LOH�\DEDQFÕ�ELU�JHQ� LoLQH�HQMHNWH�HGLOHQ ve 

WHNQLN�X\JXODQDELOLUOL÷L�ELU�ELWNL�oHúLGL\OH�VÕQÕUOÕ�RODQ�EXOXú��SDWHQW�HGLOHELOLUOLNWHQ�KDULo�
EÕUDNÕOPÕúWÕU473�� 3DWHQW� YHULOPHGHQ� |QFH� SDWHQW� LQFHOH\LFLVL� �RILV��� EXOXúXQ�� WHNQLN�
X\JXODQDELOLUOL÷LQLQ�EHOLUOL�ELU�ELWNL�oHúLGL\OH�VÕQÕUODQPDGÕ÷ÕQD�LNQD�HGLlecektir474.  

Sonuç olarak, EPO-(%$¶\D�J|UH��ELUH\VHO�RODUDN�ELWNL�oHúLGLQLQ�SDWHQWOHQPHVLQL�
LoHUPH\HQ� WDOHS�� ELWNL� oHúLGLQL� LoHUVH� ELOH�� SDWHQW� HGLOHELOLUOLNWHQ� KDULo� EÕUDNÕODPD]475. 

EPO’nun bu uygulama hukuku, Biyoteknoloji Direktifinin 3/2 ve 4/2. maddesine tekabül 

HGHQ� (3&� 5XOH� ��� F� �D�¶GD� \HU� DOPÕúWÕU�� %XQD� J|UH�� EL\RWHNQRORMLN� EXOXúODU�� GR÷DO�
oHYUHVLQGHQ� L]ROH� HGLOHQ� YH\D� GDKD�|QFH� GR÷DGD�PH\GDQD� JHOVH� ELOH� WHNQLN�ELU�XVXOOH�
üretilen biyolojik materyalle ilgili ise patent talep edilebilir. Keza, biyoteknoORMLN�EXOXú��
bitkilerle LOJLOL� LVH� YH� EXOXúXQ� WHNQLN� X\JXODQDELOLUOL÷L� EHOLUOL� ELU� ELWNL� oHúLGL� LOH�
                                                
469� .H]D� EX� NDUDUD� 1RYDUWLV� GDYDVÕQGD� GD� DWÕIWD� EXOXQXOPXúWXU�� EN]�� (32-EBA, G1/98, s.34. EPO-
7%$¶QÕQ�3*6�NDUDUÕQD�J|UH��PLNURRUJDQL]PDODU�VDGHFH�EDNWHULOHU�YH�PD\DODU�GH÷LO��D\UÕFD�PDQWDU��DOJOHU��
SURWR]RD�YH�LQVDQ��KD\YDQ�YH�ELWNL�K�FUHOHUL��\DQL�JHQHO�RODUDN�ODERUDWXDU�úDUWODUÕ�DOWÕQGD�oR÷DOWÕODELOHQ�YH�
LúOHQLOHELOHQ��J|U�ú�VÕQÕUODUÕQÕQ�DOWÕQGD�ELU�ER\XWWD�EXOXQDQ�W�P�WHN�K�FUHOL�RUJDQL]PDODUGÕU�>7��������3*6�
�3DWHUVRQ��D�J�H���V�����@��.H]D�SOD]PLGOHU�YH�YLU�VOHU�GH�EX�WDQÕP�DOWÕQD�JLUGL÷L�G�ú�Q�O�U�>7��������3*6�
�3DWHUVRQ�� D�J�H��� V�����@�� $\UÕFD�� (32-7%$�� GL÷HU� NDUDUODUÕQGD� GD� \�NVHN� FDQOÕODUÕQ� K�FUHOHUL, hücre 
N�OW�UOHUL��JHQOHUL��SURWHLQOHUL��HQ]LPOHUL�Y�V��JLEL�EL\RORMLN�XQVXUODUÕ�LoLQ�(32-TBA patent vermeyi kabul 
HWPLúWLU��EN]��7��������2-�������V�������7��������2-�������V�������6FKDW]��(XURSHDQ�3DWHQW��V������ 
470 EPO-EBA, G 1/98, Novartis,  s. 34. 
471 EPO-EBA, G 1/98, Novartis,  s. 35. 
472 EPO-EBA, G 1/98, Novartis,  s. 35. Bu nedenle EPO-(%$�� ROD\Õ� (3&� P������ DoÕVÕQGDQ� GD�
GH÷HUOHQGLUPLúWLU��(3&�����¶GH��EXOXú�XVXO��LoLQ�ELU�SDWHQW�DOÕQPÕú�IDNDW��U�Q�LoLQ�DOÕQPDPÕúVD��R�XVXOGHQ�
GR÷UXGDQ�GR÷UX\D�HOGH�HGLOHQ��U�QOHULQ�GH�SDWHQW�NRUXPDVÕQGDQ�\DUDUODQDFD÷Õ�LIDGH�HGLOPLúWLU��%X�PDGGH��
XVXO� \ROX\OD� �U�Q� NRUXPDVÕQD� L]LQ� YHUPHNWHGLU�� (32-(%$¶\D� J|UH�� (32� WDUDIÕQGDQ� LQFHOHQHFHN� SDWHQW�
HGLOHELOLUOLN� úDUWÕ� �\DQL�P����E���&KDSWHU� ,�� 3DUW� ,,¶GH� \HU� DOÕU�� R\VD��P�������Satentlerin etkisi ve patent 
X\JXODPDVÕ�YH�LKOkOOHU�KDNNÕQGD�PDKNHPHOHUFH�X\JXODQDFDN�K�N�POHUL�LoHUHQ�&KDSWHU�,,,��3DUW�,,¶\H�DLWWLU�
(EPO-(%$�� *� ������ V�� ����� 'L÷HU� ELU� LIDGH\OH�� %X� K�N�P� SDWHQWLQ� LKOkOL� KkOLQGH� X\JXODQDFDN��
mahkemelere yönelik bir hükümdüU��(÷HU��U�Q�SDWHQW�HGLOHPH\HFHN�ELU�NRQX\D�DLW�LVH��EXQXQ�NRUXQPDVÕ�
GD� V|]� NRQXVX� ROPD\DFDNWÕU��%X�QHGHQOH��PLNUREL\RORMLN� XVXO�SDWHQWOHQPLú�ROPDVÕQD�NDUúÕQ�� EX�XVXOGHQ�
HOGH�HGLOHQ��U�Q�ELU�ELWNL�oHúLGL�LVH��SDWHQW�NDQXQX�\ROX\OD�NRUXPD�HOGH�HGHPH\HFHNWLU��'L÷HU�ELU�LIDGH\OH��
EX��U�Q�ELWNL�oHúLGL�QLWHOL÷LQGH�LVH��ÕVODKoÕ�KDNNÕ�VHUWLILNDVÕ�DOÕQDELOLU��EXQD�NDUúÕOÕN�SDWHQW�HGLOHPH]��øVYLoUH�
)HGHUDO�0DKNHPHVL�GH��7HWUDSORLGH�.DPLOOH� ,,�GDYDVÕQGD�� D\QÕ� \|QGH�NDUDU� YHULOPLúWLU��%XUDGD�GD��XVXO�
NRUXPDVÕ�\ROX\OD��U�QH�VD÷ODQDQ�NRUXPD��VSHVLILN�ELWNL�oHúLWOHULQH�X]DQPD\DFD÷Õ� LIDGH�HGLOPLúWLU� >(32-
TBA referral decision T 1054/96, s. 37 htpp://legall-european-patent-office.org/dg3/pdf/t961054ep1.pdf. 
(27.06.2005)]. 
473 EPO-EBA, G 1/98, s. 38. 
474 Wood, a.g.m., s. 343. 
475 EPO-EBA, G 1/98, s. 38. 
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VÕQÕUODQGÕUÕOPDPÕúVD�� SDWHQW� HGLOHELOLU� >5XOH� ��� F� �E�@�� 0LNUREL\RORMLN476� YH\D� GL÷HU�
teknik usullerle�YH\D�EX�JLEL�XVXOOHUOH�HOGH�HGLOHQ��ELWNL�oHúLGL�KDULFLnde bir ürünle ilgili 

EL\RWHNQRORMLN�EXOXúODUÕQ�GD��SDWHQW�HGLOHELOPHVL�P�PN�QG�U�>5XOH���F��F�@�� 
8\JXODPDGD� YH� KXNXNv� G�]HQOHPOHUGH� EL\RORML� YH� PLNUREL\RORML� DUDVÕQGD� ELU�

D\UÕP�\DSÕOPDVÕQD�UD÷PHQ��EX�LNL�NDYUDP�DUDVÕQGD�ELOLPVHO�RODUDN�DoÕN�ELU�oL]JL��VÕQÕU��
EXOXQPDPDNWDGÕU477. Keza, ne Direktif ne de Rule 23/b EPC, mikrobiyolojik materyali 

WDQÕPODPÕúWÕU��5XOH� ��� E� ���¶GH�� VDGHFH�EL\RORMLN�PDWHU\DO� WDQÕPODQPÕúWÕU��%XQD�J|UH��
biyolojik materyal, genetik bilgi içeren ve kendi kendine yeniden üretilmeye elveriúOL�
olan veya bir biyolojik sistemde yeniden üretilebilen materyaldir. Rule 23 b (6)’da, 

mikrobiyolojik usuller� GH� WDQÕPODQPÕúWÕU�� %X� WDQÕPD� J|UH�� PLNUREL\RORMLN� XVXO��
PLNUREL\RORMLN� PDWHU\DOOHUOH� LOJLOLGLU�� 'L÷HU� ELU� LIDGH\OH�� PLNUREL\RORMLN� PDWHU\DO�
kullDQÕODUDN� JHUoHNOHúWLULOHQ� XVXO�� PLNUREL\RORMLN� XVXOG�U�� 5XOH� ���E� ���� JHUH÷LQFH��
PLNUREL\RORMLN�XVXOOHU��(32�3*6�NDUDUÕQGD�EHOLUWLOGL÷LQLQ�DNVLQH��EDNWHULOHU��PDQWDUODU��
DOJOHU�� SURWR]RDODU�� YLU�VOHU�� PD\DODU� Y�V� JLEL� PLNURRUJDQL]PDODUÕQ� XVXOOHUL� LOH��
VÕQÕUODQGÕUÕODPD]478��0RGHUQ�JHQHWLN�P�KHQGLVOL÷LQ��]HULQGH� WHPHOOHQGL÷L� �K�FUHVHO�YH�
PROHN�OHU�EL\RORMLQLQ�W�P�XVXOOHUL��(3&�P����E�DQODPÕQGD�PLNUREL\RORMLNWLU479.  

6RQXo�RODUDN��(32��7%$�YH�(%$��X\JXODPDODUÕ�YH�EXQXQOD�X\XPOX�(3&�5XOH�
��� �E�� YH� �F��� ELWNL� oHúLWOHULQLQ� WDPDPHQ� SDWHQW� HGLOHELOLUOLNWHQ� KDULo� EÕUDNÕOPDGÕ÷ÕQÕ�
J|VWHUPHNWHGLU�� (32� �7%$� YH� (%$��� ELWNL� oHúLWOHUL� YH� HVDV� RODUDN�EL\RORMLN� XVXOOHULQ�
SDWHQW� HGLOHPH]OL÷LQL� GDU� \RUXPODPDNWDGÕU480.  Buna göre, EPC, ürün patentinden 

ELWNLOHUL� KDULo� EÕUDNPD� QL\HWL� ROVD\GÕ�� XVXOOHUGH� ROGX÷X� JLEL� GDKD� JHQHO� ELU� WHULP�
�ELWNLOHU��NXOODQÕUGÕ481��%X�QHGHQOH��ELU�ELWNL�oHúLGL\OH�VÕQÕUOÕ�ROPD\DQ�WUDQVJHQLN�ELWNLOHU�
SDWHQW� HGLOHELOPHOLGLU�� 7UDQVJHQLN� ELWNL\H�� GL÷HU� ELU� ELWNL� YH\D� PLNURRUJDQL]PDGDQ�
istenilen özellikte genler aktDUÕOPDNWD482�� EX� ELWNLOHU� ÕVODKoÕ� KDNNÕ� G�]HQOHPHVLQGH�
EHOLUOHQHQ�úDUWODUÕ�WDúÕPDPDNWD�YH\D�WDúÕVD�ELOH��\DQL��ELU�ELWNL�oHúLGLQL�LoHUVH�ELOH��WHNQLN�
X\JXODQDELOLUOL÷L� VDGHFH� R� oHúLWOH� VÕQÕUOÕ� ROPDPDNWDGÕU�� =LUD�� \HQL� |]HOOLNOHU�� PRGHUQ�
genetik tekniklerle sDGHFH�ELU�ELWNL�oHúLGLQH�HQMHNWH�HGLOPH]��D\UÕFD�R�|]HOOLNOHU�SHN�oRN�

                                                
476 Rule 23b (6), mikrobiyolojik usulü, mikrobiyolojik materyal üzerinde icra edilen veya onu içeren veya 
PLNUREL\RORMLN�PDWHU\DOH�QHGHQ�RODQ�ELU�XVXO�RODUDN�WDQÕPODPÕúWÕU� 
477 Paterson, a.g.e., s. 449; Funder, a.g.m., s. 569.   
478 Schatz, European Patent, s. 98. 
479 Schatz, European Patent, s. 98. 
480 Correa, Carlos, “The GATT Agreement on Trade-Related Aspects of Intellectual Property Rights: New 
Standarts for Patent Protection”, International Intellectual Property Law Cases and Material, Edited by, 
Goldstein, Paul, NewYork, 2001, s. 305. 
481 EPO-(%$��*�������V�����(3&�P����E¶GH�SDWHQW�HGLOHELOLUOLNWHQ�KDULo�NDOPD�EDNÕPÕQGDQ�³ELWNL�oHúLWOHUL´�
LIDGHVL� NXOODQÕOPDVÕQD� NDUúÕOÕN�� HVDV�RODUDN�EL\RORMLN�XVXOOHULQ�SDWHQW� HGLOHPH]OL÷L� EDNÕPÕQGDQ�³ELWNLOHU´�
LIDGHVL�NXOODQÕOPÕúWÕU� 
482�7UDQVJHQLN�FDQOÕ��³UHNRPELQDQW�'1$�WHNQRORMLVL�LOH�\DEDQFÕ�ELU�JHQLQ�\HUOHúWLULOGL÷L�FDQOÕ´GÕU�>*HQHWLN�
Sözlük, www.genbilim.com., [24.06.2004]. 
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bitkiye de enjekte edilebilir483��2\VD�� ELU� ELWNL� oHúLGL�� VDGHFH� WHN� ELU� GXUXOPXú� JHQ� LOH�
karakterize edilemez. Tek bir yeni gen ile karakterize edilen bir bitki grubu, bir bitki 

oHúLGL� GH÷LO� GH�� JHQVHO� ELU� EXOXúWXU484�� =LUD� R� JHQ�GÕúÕQGD� ELWNLQLQ� DUWD� NDODQ� JHQRPX��
KRPRMHQ� YH� JHQHWLN� RODUDN� GXUXOPXú� ROPD\DELOLU�� 2\VD�� ELU� ELWNL� oHúLGL�� WHN� ELU� \HQL�
|]HOOLN�LOH�GH÷LO�GH��|]HOOLNOHULQLQ�W�P��LOH�WDQÕPODQÕU485��%XQD�NDUúÕOÕN��WUDQVJHQLN�ELWNL�
bir� ELWNL� oHúLGL� RODELOHFH÷L�� \DQL� RQX� NXúDWDELOHFH÷L� JLEL�� WDNVRQRPLN� RODUDN� ELWNL�
oHúLGLQLQ��VW�QGH�\HU�DODQ�ELU�ELWNL� W�U��GH�RODELOLU��6RQXo�RODUDN��H÷HU�EXOXúXQ�WHNQLN�
X\JXODQDELOLUOL÷L�EHOLUOL�ELU�ELWNL�oHúLGL\OH�VÕQÕUOÕ�GH÷LOVH��EX�ELWNLOHU�SDWHQW�HGLOebilir. 

 

 

II. Markayla 

%LWNL�oHúLGL��]HULQGH�ÕVODKoÕ�KDNNÕQÕQ��VXL�JHQHULV�G�]HQOHPHOHUOH�NRUXQPDVÕQGDQ�
|QFH��PDUND\OD�NRUXQPDVÕ�G�ú�Q�OP�úW���%X�DPDoOD������¶GD  Amerika’da486 bu yönde 

ELU�NDQXQ�|QHULVLQGH�EXOXQXOPXúWXU487���%X�|QHUL\H�J|UH��\HQL�ELU�oHúLW�JHOLúWLUHQ�NLúL\H��
PDUND� DOWÕQGD� NRUXPD� WDQÕQPDOÕ�� \DQL�� oHúLGH� WHVFLO� HGLOGL÷L� DGOD� ELU� NRUXPD�
VD÷ODQPDOÕGÕU488�� %X� |QHUL�� |QFHOLNOH� ]DPDQ� EDNÕPÕQGDQ� X\JXQ� EXOXQPDPÕúWÕU�� =LUD�
ABD’de, 1906’ya kadar federal düzeyde marka kanunu  az bir uygulamaya (tecrübeye) 

sahipti489��øNLQFL�RODUDN��NDQXQ�|QHULVL��DPDFÕ�LOH�X\JXODQPDVÕ�DUDVÕQGD�WHPHO�ELU�\DQOÕú�
HúOHúWLUPH\L�\DQVÕWÕU490��.DQXQ�VDGHFH�PDUND�NRUXPDVÕ�VD÷ODUNHQ��|QHUL��PDUND\D�SDWHQW�
benzeri bir amaç eklemektedir491��2\VD��PDUND�� ELWNL� oHúLGLQL� JHOLúWLUHQ� NLúL\H�� VDGHFe 

YHULOHQ�DG�DOWÕQGD�VDWÕú�NRQXVXQGD�WHNHO�KDNNÕ�VD÷ODU��%X�WHNHO�KDNNÕ�WHVFLOOL�DGOD�VÕQÕUOÕ�
NDODFDN�� EXQD� NDUúÕOÕN�� R� oHúLW�� EDúND� ELU� DG� DOWÕQGD� GL÷HU� NLPVHOHU� WDUDIÕQGDQ�
NXOODQÕODELOHFHNWLU492�� 2\VD�� oHúLW� NRUXPDVÕ� VDGHFH� LVLP� NRUXQPDVÕQÕ� LoHUPH]�� \DQL��
ÕVODKoÕ\D� ELU� �Q� VD÷ODPDQÕQ� |WHVLQGH� NLúLQLQ� \DSPÕú� ROGX÷X� \DWÕUÕPODUÕQ� NDUúÕOÕ÷ÕQÕ�
DOPDVÕQÕ�GD�DPDoODU493.   

*|U�OG�÷�� �]HUH�� PDUND\OD� NRUXPD�� ÕVODKoÕ� KDNNÕQÕQ� NRUXQPDVÕQD� X\JXQ�
GH÷LOGLU��gWH�\DQGDQ�oHúLW�DGÕ��WHVFLOOH�ELUOLNWH�RWRPDWLN�RODUDN�RQXQ�FLQV��XPumî) ismi 

hâline gelir. Bu nedenle markalardaki gibi bir fonksiyona sahip bulunmaz. Marka, bir 

                                                
483 Overwalle, Biotechnology Patents, s. 199. 
484 Li Westerlund, a.g.e., s. 258-259. 
485 Li Westerlund, a.g.e., s. 259. 
486$PHULND¶GDQ� EDúND�� )UDQVD�� +ROODQGD� YH� $OPDQ\D¶GD� GD�� PDUND� LOH� NRUXPD� oDEDVÕ� ROPXúWXU�
(Janis/Kesan, a.g.m., s. 733) . 
487 Janis/Kesan, a.g.m., s. 732.   
488 Janis/Kesan, a.g.m., s. 732.   
489 Yeni marka rejimi 1905’de henüz kabul edilmiúWL��-DQLV�.HVDQ��D�J�P���V������� 
490 Janis/Kesan, a.g.m., s. 733. 
491�.DQXQ�|QHULVL�KDNNÕQGD�WDUWÕúPDODU�LoLQ�EN]��-DQLV�.HVDQ��D�J�P���V������ 
492 Janis/Kesan, a.g.m., s. 733, dn. 16. 
493 Janis/Kesan, a.g.m., s. 733. 
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LúOHWPHQLQ� PDO� YH� KL]PHWOHULQL� GL÷HUOHULQNLQGHQ� D\ÕUW� HWPH\H� \DUDU� �0DUN.+.� P�����
2\VD�� oHúLW� LVPL�� ELU� ELWNL� oHúLGLQL� WDQÕPD\D� KL]PHW� HGHU�� 0DUND�� PDOÕQ� PHQúHLQi 

J|VWHUPH��\DQL��PDOÕQ�KDQJL�LúOHWPH�WDUDIÕQGDQ��UHWLOGL÷LQL�\D�GD�SL\DVD\D�V�U�OG�÷�Q��
gösterme fonksiyonuna sahiptir494��'L÷HU�ELU�LIDGH\OH��PDUNDODU���U�Q�Q�WLFDUv�ND\QD÷ÕQÕ�
belirler495. Bu nedenle, markalar, mal ve hizmetlerin kalitesini garanti etmeye de hizmet 

eder496��0DUND��PDO�YH�KL]PHWOHULQ�NDOLWHVL�KDNNÕQGD�VDWÕQ�DOÕFÕODUD�ELU�ILNLU�YHULU��$OÕFÕ��R�
�U�Q��WHNUDU�DOÕUNHQ�D\QÕ�NDOLWHGH�YH�GH÷HUGH�ROGX÷XQD�J�YHQHFHNWLU��%X�QHGHQOH�PDUND��
D\QÕ��U�Q�Q� IDUNOÕ��UHWLFLOHUL�YH\D�GD÷ÕWÕFÕODUÕ�KDNNÕQGD��o�QF��NLúilerde iyi veya kötü 

G�ú�QFHOHULQ�ROXúPDVÕQD�QHGHQ�ROXU� 
0DUNDQÕQ�EX� IRQNVL\RQXQD�NDUúÕOÕN�� oHúLW� LVPL��R� ELWNL� oHúLGLQL� WDQÕPD\D�\DUDU��

'L÷HU� ELU� LIDGH\OH�� ÕVODKoÕ� WDUDIÕQGDQ� oHúLGH�YHULOHQ� LVLP�� RQXQ�NLPOL÷LQL� EHOLUOHU�� \DQL�
RQXQ� WDQÕQPDVÕQÕ� VD÷ODU497 ve dROD\ÕVÕ\OD� GD� RQXQ� FLQV� �XPXPv�� LVPL498 hâline gelir. 

2\VD�� ELU� �U�Q�� WDQÕPOD\ÕFÕ� NHOLPH� YH\D� �U�Q�Q� FLQV� LVPL� RODQ� NHOLPH��PDUND� RODUDN�
WHVFLO� HGLOHPH]� �0DUN.+.� P���,�F��� gUQH÷LQ�� ³&RFD-&ROD�´� ELU� PDUNDGÕU�� ³&ROD´�
NHOLPHVLQLQ� NHQGLVL� LVH� �U�Q� FLQVLQLQ� DGÕGÕU� YH� EX� QHGHQOH� EX� WLS� �U�Q� �UHWHQ� GL÷HU�
LPDOkWoÕODU�YH\D�GD÷ÕWÕFÕODU� WDUDIÕQGDQ� � VHUEHVWoH�NXOODQÕODELOLU499��%XQD�NDUúÕOÕN��PDUND�
olan “Coca-&ROD�´\Õ� LVH� VDGHFH� PDUND� VDKLEL� YH\D� RQXQ� L]QLQL� DODQ� GL÷HU� NLúLOHU�
kullanabilir. 

Keza, marka tescil edildikten soQUD� GD� R� PDOÕQ� FLQV� DGÕ� KkOLQH� JHOHELOLU�� %X�
GXUXPGD�� R� LVLP� DUWÕN� PDUND� RODUDN� NXOODQÕODPD]500�� gUQH÷LQ�� DVSLULQ� YH\D� WKHUPRV�
LVLPOHULQGH� ROGX÷X� JLEL�� KDONÕQ� ELU� PDUND\Õ�� R� �U�Q�Q� JHQHO� DGÕ� RODUDN� NXOODQGÕ÷Õ� YH�
WDQÕGÕ÷Õ� GXUXPODUGD�� R� LúDUHW�� R� PDOÕQ� FLQV� LVmi hâline gelir501. Aspirinin kimyasal 

ELOHúL÷L�³DFHW\OVDOLFOLF�DFLG´GLU��øON��UHWLOGL÷LQGH�YH�VDWÕOGÕ÷ÕQGD�%D\HU�úLUNHWL�WDUDIÕQGDQ�
³DVSLULQ´�PDUNDVÕ� LOH� SD]DUODQPÕúWÕU��'DKD� VRQUDODUÕ� KDONÕQ� NXOODQÕPÕQGD�� EX�NLP\DVDO�
ELOHúL÷LQ�DGÕ�³DFHW\OVDOLFWLF�DFLG´�ROPDVÕQD�UD÷PHQ�PDUND�RODQ�DVSULQ�NHOLPHVL��R��U�Q�Q�
FLQV�LVPL�KkOLQH�JHOPLúWLU��%XQXQ�VRQXFXQGD�GD��EX�PDGGH\L��UHWHQ�%D\HU�úLUNHWL�R�LVPLQ�
�PDUNDQÕQ��GL÷HU�úLUNHWOHU�WDUDIÕQGDQ�NXOODQÕOPDVÕQD�HQJHO�RODPD\DFDNWÕU502��(÷HU�PDUND�
                                                
494 Arkan, Marka Hukuku, C.1, Ankara, 1997, s.38; Scholosser, D. Stanley, “The Registration of Plant 
Variety Denominations”, 29 IDEA-The Journal of Law and Technology, 1988-1989, s. 182, dn. 13; 

Duffet, Benton, S.,/Swecker, Burns, D./Mathis, L.L.P./Alexandria, V.A, “Patents and Trademarks on 
Plants”, s. 9, www.anla.org/pdffiles/plantpatent.pdf, [29.05.2004]. 
495 Scholosser, a.g.m., s. 182. 
496 Scholosser, a.g.m., s. 182, dn. 13. 
497�%N]��%LWdHú.�P������8329�P�������F��� 
498�%N]��%LWdHú.�P������8329�P������D� 
499 Duffet/Swecker/Mathis/Alexandria, a.g.m., s. 5.  
500� ���� 6D\ÕOÕ� .+.� P������ �D��� EX� GXUXPGD� PDUNDQÕQ� K�N�PV�]O�÷�� LoLQ� GDYD� DoÕODELOHFH÷LQL�
belirtmektedir. 
501 Scholosser, a.g.m., s. 183. 
502 Gioia Vincent, “Using and Registering Plant Trade Designations as Trademarks”, s. 3, 
www.plantpatent.com/articles.html, [9.3.2002]. 
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NRUXPDVÕ�ELWNL�oHúLGL� LoLQ�NDEXO�HGLOLUVH��D\QÕ�SUHQVLS�X\JXODQDFDN��E|\OHFH� ÕVODKoÕ�ELU�
koruma elde edemeyecektir503�� 2\VD�� ELWNL� oHúLGL� DGÕ�� ELU� oHúLGL� WDQÕPOD\ÕFÕ� RODUDN�
WDVDUODQPÕúWÕU��'ROD\ÕVÕ\OD��ELWNL�oHúLGL��NHQGLVLQH�ÕVODKoÕ�KDNNÕ�VDKLEL�WDUDIÕQGDQ�YHULOHQ�
isimle birlikte üçüncü kLúLOHUFH��UHWLOLS�SD]DUODQÕODELOHFHNWLU� 

%X�QHGHQOHUGHQ�GROD\Õ��PDUND��NRUXPDVÕ���ELWNL�oHúLGL��]HULQGHNL�ÕVODKoÕ�KDNNÕQÕQ�
NRUXQPDVÕ� EDNÕPÕQGDQ� HOYHULúOL� GH÷LOGLU�� %XQXQOD� ELUOLNWH�� VDWÕúD� VXQXODQ� YH\D� GL÷HU�
úHNLOOHUGH� SL\DVD\D� V�U�OHQ� ELU� oHúLGLQ� LVPL�� PDUND�� WLFDUHW� XQYDQÕ� YH\D� EHQ]HU� GL÷HU�
LúDUHWOHUOH� ELUOLNWH� NXOODQÕODELOLU� �%LWdHú.�P�������<HQL� ELU� ELWNL� oHúLGL� ÕVODK� HGHQ� NLúL�
YH\D� úLUNHW�� KDON� �]HULQGH� NHQGL� PDUNDVÕQD� GX\XODQ� J�YHQ� JLEL� PDUND� KDNNÕQGD� RODQ�
ROXPOX� G�ú�QFHOHUL� ELWNL� oHúLGL� �]HULQGH�GH� NXOODQPDN� LVWL\RUVD�� oHúLW� DGÕQD�HN�RODUDN�
NHQGL� PDUNDVÕQÕ� RQXQOD� ELUOLNWH� NXOODQDELOLU504�� %X� GXUXP� KDONÕQ� J�YHQ� YH� VD\JÕVÕQÕ�
ND]DQDQ� úLUNHWOHU� LoLQ� |QHPOLGLU�� =LUD�� KDONÕQ� R� �U�Q�Q� NDOLWHVL� KDNNÕQGD� RODQ� LQDQFÕ�
QHGHQL\OH�� R� oHúLW� GDKD� NROD\� ELU� úHNLOGH� SD]DUODQÕODELOHFHNWLU�� %|\OHOLNOH� ELU� úLUNHWLQ�
�UHWPLú�ROGX÷X�oHúLW��GL÷HU�úLUNHWOHULQ��UHWWL÷L�oHúLWOHUGHQ�D\ÕUW�HGLOHELOLU�RODFDNWÕU��� 

dHúLW� DGÕ� LOH� ELUOLNWH� PDUNDQÕQ� NXOODQÕOPDVÕ� KkOLQGH�� oHúLW� LVPLQLQ� NROD\OÕNOD�
WDQÕQDELOLU� úHNLOGH� \D]ÕOPDVÕ� JHUHNLU� �%LWdHú.� P������� *HUHN� oHúLW� DGÕ� JHUHN� PDUND��
KDUIOHUGHQ� YH�YH\D� UDNDPODUGDQ� PH\GDQD� JHOGL÷LQGHQ�� LúDUHWOHUGHQ� KDQJLVLQLQ� PDUND�
KDQJLVLQLQ� oHúLW� LVPL� ROGX÷XQX� DQODPDN� ]RU� RODELOLU�� ,VODKoÕ� KDNNÕ� G�]HQOHPHOHUL��
PDUNDQÕQ�oHúLW� LVPL\OH�EHUDEHU�NXOODQÕOGÕ÷ÕQGD�NROD\OÕNOD�D\ÕUW�HGLOHELOPHVL�JHUHNWL÷LQL�
LIDGH�HWPLúWLU��%LWdHú.�P������8329�P�������&395�P��������=LUD��EX�VD\HGH�PDUNDQÕQ��
�o�QF�� NLúLOHUFH� oHúLW� LVPL� RODUDN� � WDQÕQPDVÕ� HQJHOOHQHELOLU�� %XQXQ� QHWLFHVLQGH� GH��
PDUNDQÕQ� ELU� PDOÕQ� FLQV� LVPL� KkOLQH� JHOPHVL� WHKOLNHVL� EHUWDUDI� HGLOPLú� ROXU�� .H]D��
PDUNDQÕQ�oHúLW�LVPLQGHQ�D\UÕOPDVÕ�VD\HVLQGH��R�oHúLGLQ�LVPL��o�QF��NLúLOHUFH�GR÷UX�ELU�
úHNLOGH�DQODúÕOÕS�NXOODQÕODELOHFHNWLU505.  

$\ÕUW� HGLOHELOPH� LoLQ� GRNWULQGH� oHúLWOL� |QHULOHUGH� EXOXQXOPXúWXU�� gUQH÷LQ��
PDUND\Õ� ELWNL� oHúLGL� LVPLQGHQ� D\ÕUPDN� LoLQ�� PDUND� LVPLQH� ³TM” veya “®” veya  “«” 

sembolleri eklenebilir506��$\QÕ� úHNLOGH�� \HQL�ELWNL� oHúLGL� LVPLQGHQ� VRQUD� GD� RQXQ�ELWNL�
oHúLGL�ROGX÷XQX�J|VWHUHQ�ELU�VHPERO���|UQH÷LQ�³FY´507 veya “(p)”508�NXOODQÕODELOLU��.H]D��

                                                
503 Gioia, a.g.m., s. 3. 
504 Duffet/Swecker/Mathis/Alexandria, a.g.m., s. 5. 
505� %XUDGD� EHOLUWHOLP� NL�� NRUXQDQ� oHúLGLQ� oR÷DOWÕP� PDWHU\DOLQL� VDWDQ� YH\D� EDúND� úHNLOGH� SD]DUOD\DQ�
KHUNHVLQ�oHúLW�LVPLQL�NXOODQPD�\�N�PO�O�÷��EXOXQPDNWDGÕU��%LWdHú.�P������ 
506 Gioia, a.g.m., s. 4; American Nursery & Landscape Association (ANLA), National Association of Plant 
Patent Owners, Positon on the Use of Trademarks Associated with Horticultural Plants, s. 1, 
www.anla.org/industry/patents/positionpaper.htm, [9.3.2002]; Duffet/Swecker/Mathis/Alexandria, a.g.m., 
s. 6.   
507�,VODK�HGLOPLú�\HQL�ELWNL�oHúLGLQLQ��FXOWLYDU�¶ÕQ�NÕVDOWPDVÕ�RODQ�³FY�´�NXOODQÕODELOLU��$1/$��D�J�P���V���� 
508 Plant (bitki) ibaresinin ilk harfinin daire içinde gösterilmesi. 
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oHúLW�DGÕ�WHN�WÕUQDN�LoLQGH�NXOODQÕODELOLU��PDUND�LVH�WÕUQDN�NXOODQPDGDQ�\D]ÕOÕU509��gUQH÷LQ��
$%&�)LGDQ�úLUNHWL�\HQL�ELU�ELWNL�oHúLGL�JHOLúWLUVH�YH�DGÕQÕ�µ./��7¶�RODUDN�EHOLUOHVH��$%&��
)LGDQOÕ÷Õ� µ./��7¶\L� NHQGL�PDUNDVÕ� RODQ� 70$5.� DOWÕQGD� SD]DUODPDN� LVWH\HELOLU�� � %X�
durumda o bitki�oHúLGLQLQ�HWLNHWL�70$5.TM�µ./��7¶�úHNOLQGH�NXOODQDELOLU��%XUDGD�³TM” 

VHPERO�Q�Q�NXOODQÕOPDVÕ�PDUND\Õ� GROD\ÕVÕ\OD�GD�$%&�)LGDQOÕ÷ÕQÕQ�R� ELWNLQLQ� ND\QD÷Õ�
YH\D� N|NHQL� ROGX÷XQX� EHOLUWLU�� %X� úHNLOGH� DGODQGÕUPD� $%&� )LGDQOÕ÷Õ¶QÕQ� \DUDUÕQDGÕU��
Çünkü o bitkiyi o iVLPOH� DODQODU�� KHP� KDQJL� ELWNL� ROGX÷X� NRQXVXQGD� ELOJLOHQPLú�
RODFDNODU� KHP�GH�R� ELWNLQLQ�$%&�)LGDQOÕ÷Õ� WDUDIÕQGDQ��UHWLOGL÷LQL�GROD\ÕVÕ\OD� EHOOL� ELU�
NDOLWH\H�VDKLS�ROGX÷XQXQ�ELOLQFLQGH�RODFDNODUGÕU510.   

Ancak, burada marka sahiplerini bekleyen bir tehlike vaUGÕU�� =LUD�� PDUND� LOH�
ELUOLNWH�oHúLW�DGÕ�NXOODQÕOGÕ÷Õ�GXUXPODUGD��KDON�oHúLGL�WDQÕPD�EDNÕPÕQGDQ��EX�LNL��KD\DOL��
DGGDQ�VDGHFH�PDUND\Õ�KDWÕUODPD�YH�NXOODQPD�PH\OL�J|VWHUHELOLU511. Bunun neticesinde, o 

PDUND�� R� oHúLGLQ� JHQHO� RODUDN� ELOLQHQ� YH� NXOODQÕODQ� LVPL� Kâline gelirse, marka sahibi, 

PDUNDVÕQÕ�ND\EHGHFHNWLU��]LUD�ELU��U�Q�Q�FLQV�LVPL�KkOLQH�JHOPLú�NHOLPHOHU�PDUND�ROPD�
|]HOOL÷LQL�ND\EHGHU512.  

  

,,,��7LFDUv�6ÕUOD 

7LFDUv�VÕU��ELU�IRUP�O��PRGHO��GHUOHPH��SURJUDP��DOHW��XVXO�YH�WHNQLN�LoHUHQ�ELOJL�
olup, güncel ve\D�SRWDQVL\HO�ROVXQ�ED÷ÕPVÕ]�HNRQRPLN�GH÷HUH�VDKLSWLU��NDPX�YH\D�GL÷HU�
NLúLOHUFH� �UDNLSOHUFH�� ELOLQPH\HQ� ELOJLGLU� YH� RQXQ� JL]OLOL÷LQLQ� V�UG�U�OPHVL� PDNXO�
oDEDODUÕQ�DOÕQPDVÕQD�ED÷OÕGÕU513��%X�ELOJL��WLFDUHW�YH�Lú�LOLúNLOHULQGH�NXOODQÕOÕU�YH�VDKLELQH�
bunu bilmH\HQ� UDNLSOHUL� �]HULQGH� DYDQWDM� VD÷ODU514. Keza, bu bilginin günlük bilgiden 

D\UÕ�ELU�RULMLQDOOL÷H� VDKLS�ROPDVÕ�JHUHNPHNWH�� DQFDN�EX�RULMLQDOOL÷LQ�GHUHFHVLQLQ�SDWHQW�
KXNXNODUÕQGD� EHOLUOHQHQ� \HQLOLN� YH\D� EXOXú� EDVDPD÷Õ� úDUWODUÕQÕ� NDUúÕOD\DFDN� G�]H\GH�

                                                
509 Scholosser, a.g.m., s. 185; Gioia, a.g.m., s. 4; ANLA, a.g.m., s. 1.   
510 Gioia, a.g.m., s. 5. 
511 Scholosser, a.g.m., s. 185. 
512 Scholosser, a.g.m., s. 185. 
513 Bouchoux, Deborah, E., Protecting Your Company’s Intellectual Property, A Practical Guide to 
Trademarks, Copyrights Patents and Trade Secrets, Newyork, 2001, s. 193-194; Foster, Frank, H./Shook, 
Robert, L., Patents, Copyrights and Trademarks, Second Edition, Newyork, Chichester, Brisbane, Toronto, 
Singapore, 1993, s.209-210; Black’s Law Dictionary, 6th. Ed. 1990, s. 1494 (Feitshans, Thedore A., “A 
Review of U.S. Intellectual Property Law Applicable to Inventions in Biotechnology: U.S. Intellectual 
Property Law Continues to Demonstrate its Adaptability to New Technology”, Drake Journal of 
Agricultural Law, Spring, 2001, s. 27’den naklen); Korn, E. David, “Patent and Trade Secret Protection in 
University-Industry Research Relationships in Biotechnology”, 24 Harvard Journal on Legislation, 1987, 
s. 219; Craig, D. Jacoby/ Weiss, Charles, “Recognizing Property Rights in Traditional Biocultural 
Contribution”, 16 Stanford Environmental Law Journal, 1997, s. 101. 
514 O’Connor, Kevin, W., “Symposium on Biomedical Technology and Health Care: Social and 
Conceptual Transformations: Technical Article: Patenting Animals and Other Living Things”, University 
of Southern California, November, 1991, s. 602; Bouchoux, Deborah, E., Intellectual Property: The Law 
of Trademarks, Copyrights, Patents, and Trade Secrets, West Thomson Learning, 2000, s. 339. 
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ROPDVÕ�� \DQL�� WHNQLN� YH\D� ELOLPVHO� ROPDVÕ� JHUHNPHPHNWHGLU515��%XQD�J|UH�� ELU�P�úWHUL�
OLVWHVL� SDWHQW� KXNXNX� DOWÕQGD� ELU� EXOXú� ROPDPDVÕQD� NDUúÕQ�� VDKLELQH� UHNDEHW� DYDQWDMÕ�
VD÷OD\DQ�ELU�ELOJL�LVH�YH�JHQHO��ELU�ELOJL�GH÷LOVH��WLFDUv�VÕU�RODUDN�NRUXQXU516.  

7LFDUv� VÕU� NRUXPDVÕ�� KDNVÕ]� UHNDEHWWH� ROGX÷X� JLEL� KDNVÕ]� ILLO� KXNXNX�
ND\QDNOÕGÕU517�� 7LFDUv� VÕU� KXNXNXQXQ� WHPHO� DPDFÕ�� WLFDUHW� DKOkNÕQÕ� \HUOHúWLUPHN�� WLFDUv�
G�U�VWO�÷�� VD÷ODPDN� YH� WHúYLN� HWPHNWLU518�� %X� DPDo�� NLúLOHULQ�� GL÷HU� ELU� NLúLQLQ� WLFDUv�
RODUDN�GH÷HUOL� VÕUUÕQÕ�G�U�VW�ROPD\DQ�\|QWHPOHUOH��³NHQGL�\DUDUÕQD�NXOODQPD´�DPDFÕ\OD�
HOGH� HWPHVLQGHQ� GR÷DQ� VRUXPOXOX÷XQX� JHUHNWLULU519. Ticarî bilginin dürüst olmayan 

\ROODUOD�HOH�JHoLULOPHVL��VÕQDv�FDVXVOXN��GRODQGÕUÕFÕOÕN��KÕUVÕ]OÕN��LúoL\H�U�úYHW�YHUPH��RQX�
UDNLS�úLUNHWLQ�VÕUODUÕQÕ�|÷UHQPHN�LoLQ�LúH�DOPD�JLEL�\ROODUOD�JHUoHNOHúHELOLU520.   

75,36�� �\H� �ONHOHUH�� WLFDUv� VÕUODUÕQ� EDúNDODUÕQFD�� X\JXQ� ROPD\DQ� úHNLOGH� HOH�
JHoLULOLS� NHQGL� \DUDUÕQD� NXOODQÕPODUÕQÕ� HQJHOOH\LFL� HWNLOL� G�]HQOHPHOHU� \DSPDVÕQÕ�
JHUHNWLUPLúWLU�� 75,36�P�����¶\H� J|UH�� JHUoHN� YH� W�]HO� NLúLOHULQ� NDPX\D� DoÕNODQPDPÕú�
ELOJLOHULQLQ� NRUXQPDVÕ� JHUHNLU�� <DSÕODFDN� G�]HQOHPHOHUOH�� EX� ELOJLOHULQ�� GL÷HU� NLúLOHU�
WDUDIÕQGDQ��WLFDUv�G�U�VWO�÷H�D\NÕUÕ�úHNLOGH�L]LQVL]�RODUDN�HOGH�HGLOPHVL�YH\D�NXOODQÕOPDVÕ�
engellenilmelidir. Bilgi, o konu iOH�X÷UDúDQ�NLúLOHUFH�NROD\OÕNOD�HULúLOHELOHFHN�YH\D�JHQHO�
RODUDN�ELOLQHQ��ELU�ELOJL�LVH��WLFDUL�VÕU�RODUDN�NRUXQPD]��$\UÕFD��WLFDUL�VÕU�NRUXPDVÕ�LoLQ��
ELOJLQLQ� WLFDUv� ELU� GH÷HUH� VDKLS� ROPDVÕ� YH� VÕU� VDKLELQLQ� ELOJL\L� JL]OLOLN� DOWÕQGD� WXWDFDN�
makul tedbirlerL�DOPDVÕ�JHUHNLU��� 

$PHULNDQ�+XNXNX¶QGD� WLFDUv� VÕU� NDYUDPÕ� LON� NH]�5HVWDWHPHQW� RI�7RUWV� �+DNVÕ]�
)LLO��NDQXQXQGD�\HU�DOPÕúWÕU��'DKD�VRQUD��IHGHUDO�G�]H\GH������WDULKOL� �8QLIRUP�7UDGH�
6HFUHWV�$FW��867$�¶GD�YH�EXQXQOD�X\XPOX�H\DOHW�NDQXQODUÕQGD�G�]HQOHQPLúWLU. USTA, 

6HFWLRQ� ���¶H� J|UH� WLFDUv� VÕU�� ³ELU� IRUP�O�� PRGHO�� ���� PHWRW�� WHNQLN� YH\D� XVXO� LoHUHQ�
ELOJLGLU��EX�ELOJL��úLPGLNL�YH\D�SRWDQVL\HO�HNRQRPLN�GH÷HULQGHQ�PH\GDQD�JHOLU��WLFDUv�VÕU�
RQXQ� NXOODQÕPÕ� YH\D� DoÕNODQPDVÕQGDQ� HNRQRPLN� GH÷HU� HOGH� HGHFHN� NLúLOHU� WDUDIÕQGDQ�
JHQHO� RODUDN� X\JXQ� \ROODUOD� NROD\OÕNOD� DUDúWÕUÕODPD]� YH� ELOLQHPH]� YH� RQXQ� JL]OLOL÷LQLQ�
PXKDID]DVÕ�EHOLUOL�úDUWODU�DOWÕQGD�PDNXO�oDEDODUÕQ�DOÕQPDVÕQD�ED÷OÕGÕU´�������WDULKOL�7KH�
5HVWDWHPHQW��7KLUG��RI�8QIDLU�&RPSHWLWLRQ��+DNVÕ]�5HNDEHW�.DQXQX������¶GD�VÕU��GL÷HU�
NLúLOHU� �]HULQGH� J�QFHO�YH\D�SRWDQVL\HO� ELU� HNRQRPLN�DYDQWDM� VD÷OD\DQ�� \HWHUOL� úHNLOGH�
GH÷HUOL�YH�JL]OL�RODQ�YH�ELU�LúLQ�YH\D�WHúHEE�V�Q�\�U�W�OPHVLQGH�NXOODQÕODELOHQ�KHUKDQJL�

                                                
515 Rives, a.g.m. s. 197. 
516 Bouchoux, Protecting Your Company’s Intellectual Property, s. 194. 
517 Goss, a.g.e., s. 1414. 
518 Goss, a.g.e., s. 1414; Rives, a.g.m., s. 196; O’Connor, a.g.m., s. 602. 
519 The Uniform Trade Secret Act §§ 1-12 ve 1939 tarihli Restatement of Tort-+DNVÕ]�)LLO��������*RVV��
a.g.m., s. 1414). 
520 Foster/Shook, a.g.e., s. 211; Bouchoux, Intellectual Property, s. 339. 
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ELU� ELOJL� RODUDN� WDQÕPODQPÕúWÕU521�� )HGHUDO� G�]H\GH�� WLFDUv� VÕUODUÕQ� oDOÕQPDVÕQÕ� SDUD� YH�
KDSLV� FH]DVÕ\OD� FH]DODQGÕUPDN� �]HUH� ����� (FRQRPLF� (VSLRQDJH� $FW� �(NRQRPLN�
&DVXVOXN� .DQXQX�� oÕNDUÕOPÕúWÕU�� $%'¶GH� WLFDUv� VÕU� KXNXNXQXQ� JHOLúPHVL� GDKD� ]L\DGH�
PDKNHPH�NDUDUODUÕ�LOH�ROPXúWXU522. 

7�UN�+XNXNX¶QGD�WLFDUv�VÕU�LOH�LOJLOL�G�]HQOeme Türk Ticaret Kanunu’nun (TTK) 

KDNVÕ]� UHNDEHWH� LOLúNLQ� K�N�POHULQGH� EXOXQPDNWDGÕU�� 77.� P������� EDúNDVÕQÕQ� LPDOkW�
YH\D� WLFDUHW� VÕUODUÕQÕ� HOH� JHoLUPH\OH� LOJLOLGLU�� � %X� K�NPH� J|UH�� LVWLKGDP� HGHQLQ� YH\D�
müvekkillerinin, müstahdemlerini, vekillerini veya yarGÕPFÕ� NLúLOHULQL� L÷IDO� VXUHWL\OH��
RQODUÕQ�LPDOkW�YH\D�WLFDUHW�VÕUODUÕQÕ�LIúD�HWWLUPH�YH\D�HOH�JHoLUPH��KDNVÕ]�UHNDEHW�RODUDN�
NDEXO�HGLOPHNWHGLU��%X�K�N�PGH�\HU�DODQ�VÕU��VDGHFH�KLo�ELOLQPH\HQL�GH÷LO��DQFDN�X]XQ�
YH� PDVUDIOÕ� ELU� DUDúWÕUPD� VRQXFXQGD� HOGH� HGLOebilen bilgileri de ifade eder523. TTK 

P�������L\LQL\HW�NXUDOODUÕQD�D\NÕUÕ�úHNLOGH�HOGH�HGLOHQ�YH\D�|÷UHQLOHQ�LPDOkW�YH\D�WLFDUHW�
VÕUODUÕQGDQ� KDNVÕ]� úHNLOGH� \DUDUODQPD� YH\D� EXQODUÕ� EDúNDODUÕQD� \D\PD\Õ� GD� ELU� KDNVÕ]�
UHNDEHW� KkOL� VD\PÕúWÕU�� %X� K�N�PGH� |QHPOL� RODQ� KXVXV�� WLFDUHW� VÕUUÕQÕQ� L\LQL\HW�
NXUDOODUÕQD� D\NÕUÕ� VXUHWWH� HOGH� HGLOPHVL� GH÷LO�� RQXQ� KDNVÕ]� úHNLOGH� NXOODQÕOPDVÕGÕU524. 

7LFDUL� VÕUUÕQ� NRUXQPDVÕQD� LOLúNLQ� ELU� GL÷HU� G�]HQOHPH� LVH� 7�UN� &H]D� .DQXQX� �7&.��
P������¶GH�GD�\DSÕOPÕúWÕU��%X�K�N�PH�J|UH��VÕIDW�YH�J|UHYL��PHVOHN�YH\D�VDQDWÕ�JHUH÷L�
|÷UHQGL÷L�WLFDUL�VÕU�QLWHOL÷LQGHNL�ELOJL�YH�EHOJHOHUL�\HWNLVL]�NLúLOHUH�YHUHQ�YH\D�LIúD�HGHQ�
NLúL�� úLND\HW� �]HULQH� KDSLV� YH� SDUD� FH]DVÕ\OD� FH]DODQGÕUÕOÕU�� %X� K�N�P�� EX� ELOJL� YH\D�
EHOJHOHULQ� KXNXND� D\NÕUÕ� \ROOD� HOGH� HGHQ� NLúLOHU� WDUDIÕQGDQ� \HWNLVL]� NLúLOHUH� YHULOPHVL�
YH\D�LIúD�HGLOPHVL�KkOLQL�GH�D\QÕ�FH]D\OD�FH]DODQGÕUPÕúWÕU��7&.�P���������7&.¶QÕQ�EX�
K�NP��� ³IHQQL� NHúLI� YH� EXOXúODUÕ� YH\D� VÕQDL� X\JXODPD\D� LOLúNLQ� ELOJLOHU� KDNNÕQGD� GD�
X\JXODQÕU´��7&.�P��������� 

'L÷HU�\DQGDQ��7�UNL\H�LOH�$%�DUDVÕQGD�LP]DODQDQ�������6D\ÕOÕ�2UWDNOÕN�.RQVH\L�
.DUDUÕ�� WLFDUL� VÕUUD� LOLúNLQ� G�]HQOHPHQLQ� \DSÕOPDVÕQÕ� |QJ|UPHNWHGLU�� )LNUv� YH� 7LFDUv�
0�ONL\HWLQ�.RUXQPDVÕ\OD�LOJLOL�(N����P��¶GH�7�UNL\H��EX�.DUDUÕQ�\�U�UO�÷H�JLUPHVLQGHQ�
LWLEDUHQ� HQ� JHo� �o� \ÕO içinde; “üye devletlerin know-KRZ� ELOJLOHUL� YH� WLFDUv� VÕUODUÕQÕQ�
NRUXQPDVÕ� NRQXVXQGDNL�PHY]XDWODUÕQD� X\JXQ�PHY]XDWÕQ�NDEXO�´Q��NDEXO� HGHU� K�NP��
JHWLULOPLúWLU��$%�QRUPODUÕ\OD� SDUDOHO� KXNXNv� G�]HQOHPH�\DSÕOPDVÕ� DPDFÕ\OD��7LFDUv�6ÕU�
.DQXQX� 7DVDUÕVÕ� KD]ÕUODQPÕúWÕU�� %X� G�]HQOHPH� WDVDUÕ� KkOLQGH� ROXS�� KHQ�]� \�U�UO�÷H�
                                                
521�5HVWDWHPHQW�LOH�867$�DUDVÕQGD�WLFDUv�VÕU�NRUXQPDVÕ�DoÕVÕQGDQ�ED]Õ�IDUNOÕOÕNODU�EXOXQPDNWDGÕU��gUQH÷LQ��
5HVWDWHPHQW��ELOJLQLQ�V�UHNOL�NXOODQÕPÕQÕ�JHUHNWLUPLúWLU��%X�QHGHQOH�EDúDUÕVÕ]�NDOPÕú�GHQH\�ELOJLOHUL�JLEL�
negatif bilgi  korunmayDFDNWÕU�� 2\VD�� EX� ELOJLOHUGHQ� \DUDUODQDQ� UDNLSOHU� ]DPDQ� YH� SDUDGDQ� WDVDUUXI�
edebilirler (Eisenberg, S. Rebecca, “Proprietary Rights and the Norms of Science in Biotechnology 
Research, Yale Law Journal, December, 1987, s. 193, dn. 78).  Uniform Trade Secrets Act ise böyle bir 
K�N�P�G�]HQOHPHPLúWLU��(LVHQEHUJ��D�J�P���V�������GQ������%RXFKRX[��,QWHOOHFWXDO�3URSHUW\��V������� 
522 Bouchoux, Intellectual Property, s. 340. 
523�$UNDQ��6DELK��7LFDUv�øúOHWPH�+XNXNX����%DVNÕ��$QNDUD��������V������ 
524�$UNDQ��7LFDUL�øúOHWPH, s. 309. 
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JLUPHPLúWLU��%X�WDVDUÕ\D�J|UH��“WLFDUv�VÕU��ELU�WLFDUv�LúOHWPH�YH\D�úLUNHWLQ�IDDOL\HW�DODQÕ�LOH�
LOJLOL� \DOQÕ]FD� EHOLUOL� VD\ÕGDNL� PHQVXSODUÕ� YH� GL÷HU� J|UHYOLOHUL� WDUDIÕQGDQ� ELOLQHQ�� HOGH�
edilebilen, rDNLSOHULQFH� ELOLQPHPHVL� YH� �o�QF�� NLúLOHUH� YH� NDPX\D� DoÕNODQPDPDVÕ�
JHUHNHQ� LúOHWPH�YH�úLUNHWLQ�HNRQRPLN�KD\DWWDNL�EDúDUÕ�YH�YHULPOLOL÷L� LoLQ�E�\�N�|QHPL�
EXOXQDQ�� Lo� NXUXOXú� \DSÕVÕ� YH� RUJDQL]DV\RQX�� PDOv�� LNWLVDGv�� NUHGL� YH� QDNLW� GXUXPX��
DUDúWÕUPD�YH�JHOLúWLUPH�oDOÕúPDODUÕ��IDDOL\HW�VWUDWHMLVL��KDPPDGGH�ND\QDNODUÕ��LPDOkWÕQÕQ�
WHNQLN� |]HOOLNOHUL�� IL\DWODQGÕUPD� SROLWLNDODUÕ�� SD]DUODPD� WDNWLNOHUL� YH� PDVUDIODUÕ�� SD]DU�
SD\ODUÕ�� WRSWDQFÕ� YH� SHUDNHQGHFL� P�úWHUL� SRWDQVL\HOL� YH� D÷ODUÕ�� L]QH� WkEL� YH\D� WkEL�
olmayan sözOHúPH� ED÷ODQWÕODUÕQD� LOLúNLQ� ELOJL�� EHOJH�� HOHNWURQLN� RUWDPGDNL� ND\ÕW� YH�
YHULOHUGHQ� ROXúXU�� 7LFDUv� VÕU�� EX� .DQXQ� YH� GL÷HU� NDQXQODUGD� |QJ|U�OHQ� HVDV� YH�
VÕQÕUODPDODUD� WkEL� ROPDN�ND\GÕ\OD� DoÕNODQDPD]�� NXOODQÕODPD]� YH� YHULOHPH]´� �P�����%X�
WDVDUÕGD��WLFDUL�VÕUUÕQ�LKOkOL�FH]D�\DSWÕUÕPÕQD�GD�WkEL�WXWXOPXúWXU��P���-13). 

7LFDUv� VÕUUD� LOLúNLQ� G�]HQOHPHOHUGHQ� DQODúÕODFD÷Õ� �]HUH�� ELU� ELOJLQLQ� WLFDUv� VÕU�
NRUXPDVÕ� DOWÕQGD� NRUXQDELOPHVL�� RQXQ� JL]OL� NDOPDVÕQD� ED÷OÕGÕU525�� =LUD�� GL÷HU� NRUXPD�
\ROODUÕQGDQ� �SDWHQW� YH� %LWdHú.¶GDQ�� IDUNOÕ� RODUDN�� WLFDUv� VÕU� NRUXPDVÕQÕQ� GHYDPÕ� LoLQ��
EXOXúXQ� JL]OLOL÷LQLQ� GHYDP� HWPHVL� JHUHNLU�� (÷HU�� EXOXú� JL]OLOL÷LQL� ND\EHWPLúVH�� \DQL�
EXOXúD�DLW�ELOJLOHU�GL÷HU�NLúLOHUFH�ELOLQLU�KkOH�JHOPLúVH��VÕU�ROPDNWDQ�oÕNDU526��'ROD\ÕVÕ\OD��
EX�EXOXú��]HULQGH�DUWÕN�WLFDUv�VÕU�NRUXPDVÕ�V|]�NRQXVX�ROPD]� 

7LFDUv� VÕU� VDKLELQLQ� JL]OLOL÷L� VD÷OD\ÕFÕ� |QOHPOHU� DOPDVÕ� JHUHNPHNWHGLU527. Bu 

|QOHPOHU�� WLFDUv� VÕUUÕQ� NRUXQPDVÕQÕ� VD÷OD\DFDN�PDNXO�|QOHPOHU�RODFDNWÕU��%X�|QOHPOHU��
NDVDGD� VDNODPD� JLEL� IL]LNv� \ROODUOD� DOÕQDELOHFH÷L� JLEL�� V|]OHúPH� K�N�POHUL\OH� GH�
DOÕQDELOLU528�� gUQH÷LQ� LúoLOHUOH� YH\D� ELUOLNWH� oDOÕúÕODQ� NLúLOHUOH� \DSÕODQ� JL]OLOLN�
V|]OHúPHOHUL�� WLFDUv� VÕUUÕQ� NRUXQPDVÕ� LoLQ� JHUHNOL� oDEDODUÕQ� J|VWHULOGL÷L� \|Q�QGH�
mahkemeleri ikna edici bir unsurdur529�� .H]D�� LúoLOHUH� VDGHFH� LúL� LoLQ� JHUHNOL� ROGX÷X�
NDGDU�ELOJLQLQ�YHULOPHVL�GH�EX�\|QGH�ELU�oDEDGÕU530.  

7LFDUv� VÕU� NRUXPDVÕ� LoLQ� JHUHNOL� RODQ� PDNXO� |QOHPOHULQ� DOÕQPDVÕ� úDUWÕ�� ELWNL�
oHúLWOHULQLQ� EX� \ROOD� NRUXQPDVÕQÕ� ]RUODúWÕUPDNWDGÕU�� =LUD�� ELWNL� oHúLWOHUL�� GL÷HU� VÕQDv�
EXOXúODUGDQ� IDUNOÕ� RODUDN�� NHQGLOHUL� oR÷DOWÕODELOGL÷LQGHQ�� RQXQ� JHQHWLN� \DSÕVÕQÕ� LoHUHQ�

                                                
525Goss, a.g.m., s. 1414-415; Lauroesch, W. Mark, “Genetic Engineering: Innovation and Risk 
Minimization”, George Washington Law Review, November, 1988, s. 109; Horton, a.g.m., s. 12.  
526 Eisenber, a.g.m., s. 195, dn. 89-90. 
527 Bk. Amerikan Hukukuna LOLúNLQ�RODUDN�������WDULKOL�8QLIRUP�7UDGH�6HFUHW�$FW����������LL���'DYD�LoLQ�
bkz. Revcor, Inc. v. Fame, Inc., 1967 (Eisenberg, a.g.m, s.192, dn.73). ABD UTSA § 1(4)(c). Makul 
önlemlerle ilgili karar için bkz. E. I. Dupont de Nemours and Co. v. Christoper GDYDVÕ���WK�&LU��������
(Goss, a.g.m., s. 1416-1417, dn. 126’dan naklen). 
528 Bouchoux, Protecting Your Company’s Intellectual Property, s. 197-199. 
529 Gregory, Donald, A., “Inroduction to Intellectual Property Law”, 1994, s. 213 (Feitshans, a.g.m., s. 
28’den naklen). 
530 O’Connor, a.g.m., s. 602. 
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VÕUUÕQ��PDNXO�|QOHPOHUOH�NRUXQPDVÕ�]RUGXU531��+XNXNv�\ROODUGDQ�HOGH�HGLOHQ�WRKXPODUÕQ�
JHQHWLN�\DSÕVÕ�DQDOL]�HGLOHELOLU�YH�E|\OHFH�VÕUUÕ�NHúIHGLOHELOLU532. Bununla beraber, yine de 

bu alanda gizliOLN� VD÷ODQDELOLU533�� � g]HOOLNOH�� KLEULG� WRKXPODUÕQÕQ�� NHQGLOHQPLú� SDUHQW�
KDWODUÕQÕQ�JHQHWLN�\DSÕVÕQÕQ��KLEULG�WRKXPXQGDQ�EHOLUOHQPHVL�]RU�ROGX÷X�G�ú�Q�OHUHN�EX�
koruma yolu seçilmektedir534��7RKXP�úLUNHWOHUL��VDGHFH�LNL�KDWWÕQ�oDSUD]ODPDVÕQGDQ�HOGH�
edilen tohumX� VDWPDNWD��EXQD�NDUúÕOÕN��RQXQ�SDUHQW� KDWODUÕQÕ�JL]OHPHNWHGLU535. Hukukî 

\ROODUOD� HOGH� HGLOHQ� KLEULG� WRKXPXQGDQ� RQX�ROXúWXUDQ�SDUHQW�KDWODUÕQ� W�P�|]HOOLNOHULQL�
EHOLUOHPHN� oRN� ]RU� ROGX÷XQGDQ536�� EX� PHWRGXQ� WLFDUv� VÕU� NRUXPDVÕ� LoLQ� JHUHNOL� RODQ�
“makul bir önlem´�ROXúWXUPDVÕ�PXKWHPHOGLU537 

 <XNDUÕGD�LIDGH�HGLOGL÷L��]HUH��PDNXO�|QOHP��V|]OHúPH�K�NP�\OH�GH�DOÕQDELOLU538. 

øúoLOHUOH� \DSÕODQ� V|]OHúPH\H� YH\D� VDWÕú� V|]OHúPHVLQH� K�N�P� NRQXODUDN�� JL]OLOLN�
VD÷ODQDELOLU539�� 6DWÕú� V|]OHúPHVLQGH�� DOÕFÕQÕQ� VDWÕQ� DOGÕ÷Õ� WRUEDGD� EXOGX÷X� KLEULG�
WRKXPXQXQ� SDUHQW� KDWWÕQÕ� NXOODQPDPDVÕ� JHUHNWL÷L� \|Q�QGH� K�N�POHU� NRQXODELOLU540. 

                                                
531 Goss, a.g.m., s. 1417; Rives, a.g.m., s. 197; Eisenberg, a.g.m., s. 194, dn. 84-85. 
532 Goss, a.g.m., s. 1417; Rives, a.g.m., s. 197. 
533�7LFDUv� VÕU�NRUXPDVÕ� LOH� LOJLOL�$PHULND¶GD�3LRQHHU�+L-%UHG�,QWHUQDWLRQDO�úLUNHWLQLQ�Holden Foundation 
6HHGV� úLUNHWLQH� NDUúÕ� DoWÕ÷Õ� GDYDGD�PDKNHPH��5HVWDWHPHQW�RI�7RUW¶XQ�³WLFDUv� VÕU´� WDQÕPÕQD�DWÕI� \DSDUDN��
KLEULGLQ�NHQGLOHQPLú�SDUHQW�KDWODUÕQÕQ�JHQHWLN�\DSÕVÕQÕQ��JL]OL�ELU�IRUP�OH�EHQ]HGL÷L�JHUHNoHVL\OH�WLFDUv�ELU�
VÕU� ROGX÷XQD� NDUDU� YHUPLúWLU�� %N]�� � 3LRQHHU� +L-Bred Int’l Inc., 1987 U.S. Dist. LEXIS 18286 at 101 
�5HVWDWHPHQW�RI�7RUW�������FPW��%���������*RVV��D�J�P���V��������'LVWULFW�&RXUW¶XQ�EX�NDUDUÕ�WKH�(LJKWK�
�����&LUFXLW�WDUDIÕQGDQ�GD�RQDQPÕúWÕU��EN]���WK�&LU���������*RVV��D�J�P���V��1415, dn. 116).  (Rives, a.g.m., s. 
197-������ 7LFDUv� VÕUOD� LOJLOL� GL÷HU� ELU� GDYD� LoLQ� EN]�� � >Board of Trustees v. Pioneer hi-Bred Int’l, Inc., 
January 31,1990) (Parr, Keith, D., “Developments in Agricultural Biotechnology”, William Mitchell Law 
Review, Spring, 1993, s. 471-472)]. 
534 Goss, a.g.m., s. 1417; Hamilton, Why Own the Farm, s. 93; Rives, a.g.m., s. 197. 
535 Goss, a.g.m., s. 1417. 
536�%XQD�NDUúÕOÕN�LPNkQVÕ]�GD�GH÷LOGLU� 
537 Goss, a.g.m., s. 1417. 
538 Bouchoux, Intellectual Property, s. 341. 
539 Goss, a.g.m., s. 1417. 
540 Bir etiket (bag-WDJ��OLVDQV�V|]OHúPHVLQGH��ú|\OH�ELU�V|]OHúPH�NXOODQÕODQ�VÕQÕUODQGÕUPDODUD�|UQHN�RODUDN�
YHULOHELOLU��³+LEULG�7RKXPX�LoLQ�.XOODQÕP�6ÕQÕUODQGÕUPDVÕ�YH�6ÕQÕUOÕ�/LVDQVODU��%X��U�Q�Q��UHWLOPHVLQGH�
NXOODQÕODQ�ELU�YH\D�GDKD�ID]OD�SDUHQWDO�KDW�YH�EX��U�Q��$%&�ùLUNHWLQLQ�P�ONL\HWLQGHGLU��3DUHQWDO�KDW�YH�EX�
�U�Q��$PHULNDQ�YH\D� �GL÷HU��ONHOHULQ� ÕVODKoÕ�KDNNÕ�NDQXQODUÕ�NRUXPDVÕ� DOWÕQGDGÕU��=LO\HWOL÷LQ�GHYUL�YH\D�
LKUDFDWÕ� \DVDNODQPÕúWÕU�� $OÕFÕ�� EX� VDWÕúÕQ� VDGHFH� KLEULG� WRKXPXQD� \|QHOLN� ROGX÷XQX� NDEXO� HGHU�� $OÕFÕ��
VDWÕFÕQÕQ� ELOPHGHQ� �NDVÕWVÕ]� RODUDN�� oXYDOGD� XQXWDELOHFH÷L� SDUHQWDO� KDW� �]HULQGH�� LúOHPH�� \HP� YH� JÕGD�
�UHWLPL� GÕúÕQGD� EDúND� DPDoODU� LoLQ� NXOODQPD� NRQXVXQGD�$%&� úLUNHWLQGHQ� ELU� KDN� ND]DQPDGÕ÷ÕQÕ� NDEXO�
HGHU�� .H]D�� SDUHQWDO� KDWODUÕQ� ELU� YH\D� GDKD� ID]ODVÕQÕQ� EX� �U�Q�Q� �UHWLPLQGH� NXOODQÕOPDVÕ�� WLFDUv� VÕUGÕU��
$OÕFÕ��$%&¶QLQ� WLFDUv� VÕU� KDNODUÕ� DOWÕQGD�� LVWHQPHGHQ�oXYDOGD�XQXWXODQ�SDUHQWDO� WRKXPXQ�VDGHFH� LúOHPH��
\HP��JÕGD�LoLQ�NXOODQÕODELOHFH÷L�NRQXVXQGD�VÕQÕUOÕ�ELU�OLVDQV�YHULOGL÷LQL��NDEXO�HGHU��$OÕFÕ��EXUDGD�EXOXQDQ�
SDUHQWDO�KDW�YH�JHQHWLN�PDWHU\DOOHULQ�� WLFDUv� VÕU�NRUXPDVÕ� DOWÕQGD�JL]OL�ROGX÷XQX�YH� VÕU� �J�YHQOLN�� LoLQGH�
PXKDID]D�HGLOPHVL�JHUHNWL÷LQL�GH�NDEXO�HGHU��(÷HU��HWLNHW��EX��U�Q�Q�YH\D�EX��U�Q�Q��UHWLPLQGH�NXOODQÕODQ�
SDUHQWDO� KDWWÕQ� ELU� YH\D� GDKD� ID]ODVÕQÕQ�� $PHULNDQ� SDWHQWOHUL� DOWÕQGD� NRUXQGX÷XQX� LoHULUVH�� DOÕFÕ�� V|]��
HGLOHQ� úDUWODU� DOWÕQGD�� VDGHFH�� LúOHPH�� JÕGD� YH� \HP� �UHWPH� LoLQ� VÕQÕUOÕ� OLVDQV� YHULOGL÷LQL� NDEXO� HGHU��
hUHWLOPHN�LoLQ�EX�WRKXPXQ�\HQLGHQ�VDWÕúÕ�YH\D�DOÕFÕ�GDKLO��VDNOÕ�WRhumun (yani tohumun ekilmesinden elde 
HGLOHQ� WRKXPXQ�� GL÷HU� NLúLOHUH� VD÷ODQPDVÕ�� EX� OLVDQV� DOWÕQGD� NHVLQ� ELU� úHNLOGH� \DVDNODQPÕúWÕU��.H]D�� EX�
�U�Q�Q� YH\D� EX� �U�Q�� �UHWPHGH� NXOODQÕODQ� SDUHQWDO� KDWWÕQ�� JHOLúWLUPH� YH\D� ÕVODK� LoLQ� NXOODQÕOPDVÕ�
kesinlikle yasakWÕU�� %X� �U�Q�Q�� $PHULNDQ� SDWHQWOHULQLQ� LKOkOL� LOH� VRQXoODQDFDN�� $%'� GÕúÕQGD� W�P�
NXOODQÕOPDODUÕ�\DVDNODQPÕúWÕU´��-DQLV�.HVDQ��D�J�P���V�����¶GHQ�QDNOHQ��� 
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%D]HQ�� VDWÕODQ� WRUED\D� SDUHQW� KDW� ELOPHGHQ� NRQXODELOLU541�� (÷HU� SDUHQW� KDW� WRUEDGD�
XQXWXOXUVD�� R� KLEULG� oHúLW� DUWÕN� ³VÕU´� ROPDNWDQ� oÕNDELOLU542�� %X� \ROOD� WRKXP� úLUNHWOHUL� 
KLEULGLQ�SDUHQW�KDWWÕQÕ�\DQOÕúOÕNOD�NDPX\D�DoÕNODGÕ÷ÕQGDQ��WLFDUv�VÕU�KXNXNX�DOWÕQGD�DUWÕN�
ELU� KDN� LOHUL� V�UHPH\HFHNWLU�� %X� GXUXP� WRKXP� úLUNHWOHUL� LoLQ� WLFDUv� VÕU� NRUXPDVÕQGD�
WHKOLNHOL�ELU�ERúOX÷X�RUWD\D�oÕNDUÕU543��7RKXP�úLUNHWOHUL�EX�oHúLW�LIúDODUD�NDUúÕ�kendilerini, 

VDWÕú�V|]OHúPHOHUL�\ROX\OD�NRUXPD\D�oDOÕúPÕúODUGÕU��%X�V|]OHúPHOHUGH��DOÕFÕODUÕ�VDWÕFÕQÕQ�
oÕNDUODUÕQÕ� NRUXPDN� LoLQ� X\DUÕ� QRWODUÕ� HNOHQPLúWLU�� %X� QRWODUOD�� DOÕFÕODUÕQ� EX� WRUEDQÕQ�
LoLQGH�EXOGX÷X�SDUHQW�KDW�WRKXPXQX�NXOODQPD�KDNNÕ�ROPDGÕ÷Õ�LIDGH�edilmektedir544. Bu 

QRWODU�� DOÕFÕODUÕ�� SDUHQW� KDWODUÕQ� WLFDUv� VÕU� ROGX÷X� \|Q�QGH� X\DUPDNWDGÕU545. Belirtmek 

JHUHNLU� NL�� EX� V|]OHúPHOHULQ� LFUD� HGLOHELOLUOL÷L� KXVXVX� WDUWÕúPDOÕGÕU546�� =LUD�� DOÕFÕQÕQ�
LP]DVÕ�EX�V|]OHúPHGH�\HU�DOPDPDNWDGÕU547.  

7RKXP� úLUNHWOHULQLQ� WLFDUv� VÕU� NRUXPDVÕQÕ� oHNLFL� EXOPDVÕQÕQ� QHGHQL�� KLEULG�
oHúLGLQLQ�SDUHQW�KDWODUÕQÕQ�\DSÕVÕQÕ�DoÕNODPD�]RUXQOXOX÷XQXQ�EXOXQPDPDVÕGÕU548.  Keza, 

ÕVODKoÕ�KDNNÕ�G�]HQOHPHOHULQGH� WDQÕQDQ�NRUXPD�EHOLUOL�ELU�V�UH\H� WkEL�ROPDVÕQD�NDUúÕQ��
WLFDUv�VÕU�NRUXPDVÕ��ÕVODKoÕQÕQ�NHQGLOHQPLú�SDUHQW�KDWODUÕQ�JL]OLOL÷LQL�VD÷OD\DELOPHVL�LoLQ�
PDNXO�|QOHPOHUL�DOPDVÕ�GXUXPXQGD��WHRULN�RODUDN�V�UHNOLOLN�DU]�HGHU��%XQXQOD�ELUOLNWH��
WLFDUv� VÕUUÕ� NRUX\XFX� PDNXO� |QOHPOHU�� V�UHNOL� YH� SDKDOÕ� KDUFDPDODUÕQ� \DSÕOPDVÕQÕ�
gerektirir549��%XQD�NDUúÕOÕN��SDWHQW�YH\D�ÕVODKoÕ�KDNNÕ�DOPDN�LoLQ�KDUFDQDQ�PDVUDIODUGDQ�
NXUWXOPXú�ROXQXU��=LUD�� WLFDUv� VÕU�NRUXPDVÕQÕQ�HWNLOL�RODELOPHVL� LoLQ�� ÕVODKoÕ�KDNNÕ�YH\D�
SDWHQWWH�ROGX÷XQXQ�DNVLQH��EXOXú�LoLQ�LGDUv�ELU�PDNDPD�EDúYXUXQXQ��WHVFLOLQ��\DSÕOPDVÕ�

                                                
541 Goss, a.g.m., s.  1431. 
542 Goss, a.g.m., s. 1431. Bununla birlikte, Pioneer Hi-%UHG�GDYDVÕQGD��PDKNHPH��JL]OLOL÷LQ�NRUXQPDVÕ�LoLQ�
PDNXO�|QOHPOHULQ�DOÕQGÕ÷Õ��KLEULGLQ�NHQGLOHQPLú�ED]Õ�SDUHQW�KDWODUÕQ�ND]D�LOH�oXYDOGD�XQXWXOPDVÕQÕQ�WLFDUv�
VÕUUÕ� \RN� HWPH\H� \HWHUOL� ROPDGÕ÷Õ� NDUDUÕQÕ� YHUPLúWLU� >Pioneer Hi-Bred International v. Holden, 5th Cir. 
1994 (Peet, C. Richard, “Protection of Plant-Related Inventions in the United States”, s.14, 
www2.ari.net/foley/page5.html, (23.9.2002)] 
543 Goss, a.g.m., s. 1431. 
544 Goss, a.g.m., s. 1417. 
545�.H]D�EX�LIDGHOHU��NXOODQÕP��OLVDQV��VÕQÕUODPDVÕ�RODUDN�NDEXO�HGLOHELOLU��*RVV��D�J�m., s. 1417, dn. 130). 
546 Goss, a.g.m., s. 1420. 
547�*RVV��D�J�P���V��������/LVDQV��SDWHQW�VLFLOLQH�LQKLVDUv�RODUDN�ND\GHGLOPHPLúVH��SDWHQW�VDKLEL��(QVWLW�\H�
\DSDFD÷Õ� \D]ÕOÕ� ELU� EDúYXUX� LOH�� SDWHQW� NRQXVX� EXOXúX� NXOODQPDN� LVWH\HQ� KHUNHVH� OLVDQV� YHUHFH÷LQL�
bilGLUHELOLU��3DWHQW�.+.�P��������%X�WHNOLI��]HULQH�� OLVDQV�DODQ�RODUDN�EXOXúX�NXOODQPDN�LVWH\HQ�KHUNHV��
EDVLW� OLVDQV�VDKLEL�VD\ÕOÕU�YH�EX�\ROOD�YHULOHQ�OLVDQV��KXNXNHQ�V|]OHúPH\H�GD\DOÕ�OLVDQV�RODUDN�NDEXO�HGLOLU�
(Patent KHK m.94/6). Lisans verme teklifinden� \DUDUODQPDN� LVWH\HQ� NLúL�� EXOXúXQ� NXOODQPD� úHNOLQL� GH�
EHOLUWHUHN� \D]ÕOÕ� WDOHELQL� �o� Q�VKD� KkOLQGH� (QVWLW�\H� ELOGLULU� �3DWHQW� .+.� P�� ������� /LVDQV� EHGHOL�
NRQXVXQGD�WDUDIODU�DQODúDPD]VD��OLVDQV�EHGHOL��WDOHS��]HULQH�\HWNLOL�PDKNHPHFH�EHOLUOHQLU��3DWHQW�.+.�m. 
������� gWH� \DQGDQ�� ÕVODKoÕ� KDNNÕ� �]HULQGH� YHULOHQ� EX� OLVDQVODUÕQ� JHoHUVL]OL÷LQL� LOHUL� V�UPHN�� H÷HU�
V|]OHúPHQLQ�EDúOÕFD�ERUoODUÕ� LID�HGLOPLúVH��KDNNÕQ�N|W�\H�NXOODQÕOPDVÕ�WHúNLO�HGHU��%X�NRQXGD�JHQLú�ELOJL�
için bkz. Bölüm 6, § 1 ve 2, B. 
548 Goss, a.g.m., s. 1430. 
549 Foster/Shook, a.g.e., s. 210; O’Connor, a.g.m., s .602; Goss, a.g.m., s. 1414-415; Lauroesch, a.g.m., s. 
109; Blair, a.g.m., s. 309; Rives, a.g.m., s. 198. 
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JHUHNOL� GH÷LOGLU550. Bu� DoÕGDQ� WLFDUv� VÕU� NRUXPDVÕ� HOGH� HWPHN� SDWHQW� YH� ÕVODKoÕ� KDNNÕ�
KXNXNXQGDQ�GDKD�KÕ]OÕ��XFX]�YH�NROD\GÕU551.  

%XQXQOD�ELUOLNWH��WLFDUv�VÕU�NRUXPDVÕ��SDWHQW�YH\D�ELWNL�ÕVODKoÕ�KDNNÕ�NRUXPDVÕQGDQ�
IDUNOÕ�RODUDN��GL÷HU�NLúLOHULQ�EX�VÕUUÕ�NXOODQPDVÕQÕ�HQJHOOHPH�KXVusunda mutlak bir hak 

VD÷ODPDPDNWDGÕU552��'L÷HU�ELU�LIDGH\OH��SDWHQW�YH\D�ÕVODKoÕ�KDNNÕ�NRUXPDVÕ��KDN�VDKLELQH�
GL÷HU� NLúLOHULQ� EXOXúX� NXOODQPD� YH\D� VDWPDVÕQÕ�� NRUXPD� V�UHVLQFH� PXWODN� ELU� úHNLOGH�
HQJHOOHPH� KDNNÕ� YHULUNHQ�� WLFDUv� VÕU� KXNXNX� VDGHFH� PDNXO� |QOHPOerle korunan ticarî 

VÕUUÕQ�� X\JXQ� ROPD\DQ� \|QWHPOHUOH� HOH� JHoLULOLS� NXOODQÕOPDVÕQD� NDUúÕ� NRUXPD�
VD÷ODPDNWDGÕU553��%XQD�NDUúÕOÕN��ELOJLQLQ�G�U�VW�\ROODUOD�|÷UHQLOLS�NXOODQÕOPDVÕ��WLFDUv�VÕU�
KXNXNXQFD�\DVDNODQÕOPDPÕúWÕU554��.H]D��GL÷HU�ELU�NLúL��|QFHNL�ÕVODK�H\OHPLQGHQ�ED÷ÕPVÕ]�
RODUDN� D\QÕ� oHúLGL� JHOLúWLUVH�� WLFDUv� VÕUUÕ� NHQGL� NHúIHWWL÷L� LoLQ� ELU� LKOkO� V|]� NRQXVX�
ROPD\DFDNWÕU��2\VD��ÕVODKoÕ�KDNNÕ�NRUXPDVÕ�LoLQ�oHúLGLQ�|QFHNL�oHúLWOHUGHQ�IDUNOÕ�ROPDVÕ�
úDUWÕ� DUDQPÕúWÕU�� .H]D�� WHNQRORMLGHNL� LOHUOHPHOHU�� |UQH÷LQ� \HQL tersine mühendislik 

teknikleri555��SDUHQW�KDWODUÕ�NHúIH�LPNkQ�YHUHELOLU556��gUQH÷LQ��UHVWULFWLRQ�IUDJPHQW-length 

SRO\PRUSKLVPV��5)/3��NXOODQÕODUDN��WHUVLQH�P�KHQGLVOLNOH�ELWNL�JHQOHULQLQ�³SDUPDN�L]L´�
belirlenebilir557���%X�GXUXPGD�R�ELOJL�ELU�VÕU�ROPDNWDQ�oÕNDFD÷ÕQGDQ��WLFDUv�VÕU�NRUXPDVÕ�
da sona erer558��%X�QHGHQOH��WLFDUv�VÕU�NRUXPDVÕ�E�\�N�RUDQGD�EHOLUVL]OLN�YH�ULVN�WDúÕU559. 

                                                
550 Horton, a.g.m., s. 12; Hamilton, Why Own the Farm, s. 93. 
551 Ragavan, Srividhya, “Protection of Traditional Knowledge”, Minnesota Intellectual Property Review, 
2001, s. 23. 
552 Goss, a.g.m., s. 1416; Rives, a.g.m., s. 197. Know-KRZ¶Õ�ROXúWXUDQ�JL]OL�ELOJLOHU��]HULQGH�PXWODN�ELU�
KDNNÕQ�ROXS�ROPDGÕ÷Õ�GRNWULQGH�WDUWÕúPDOÕGÕU��%LU�J|U�úH�J|UH��KDN�VDKLELQLQ�JL]OL�ELOJLOHU��]HULQGH��NLúLOLN�
KDNNÕ� QLWHOL÷LQGH� ELU�PXWODN� KDNNÕ� YDUGÕU� �%X� J|U�úWHNL� \D]DUODU� LoLQ� EN]�� .ÕUFD�� dL÷GHP�� ³.QRZ-Hov 
6|]OHúPHVLQLQ�+XNXNv�1LWHOL÷L´��3URI��'U��$OL�%R]HU¶H�$UPD÷DQ��$QNDUD��������V�������'L÷HU�ELU�J|U�úH�
J|UH��JL]OL�ELOJLOHU��]HULQGH�PXWODN�ELU�KDN�EXOXQXU��DQFDN�EX�KDN�NLúLOLN�KDNNÕ�GH÷LOGLU�>3ILVWHU��%HUQKDUG��
Das vertragliche Behandlung des Know-hoZ��60,������� V����YG�� �.ÕUFD�� D�J�P��� V����¶GHQ�QDNOHQ���%X�
J|U�úH� J|UH�� WHNQLN� VÕUODU� HNRQRPLN� ELU� GH÷HU� WDúÕGÕ÷ÕQGDQ� PDOYDUOÕ÷ÕQD� GDKLO� ROXS�� EXQODU� �]HULQGH�
PDOYDUOÕ÷ÕQD� LOLúNLQ� PXWODN� ELU� KDN� V|]� NRQXVXGXU� >3ILVWHU�� D�J�H��� V����� ��� �.ÕUFD�� D�J�P��� V��48’den 
QDNOHQ�@��%LU�GL÷HU�J|U�úH�J|UH� LVH��NQRZ-KRZ��]HULQGH�KHUNHVH�NDUúÕ� LOHUL� V�U�OHELOHFHN�PXWODN�ELU�KDN�
bulunmaz, know-KRZ�VDGHFH�ILLOv�ELU�GXUXP�\DUDWÕU�>%X�\D]DUODU�LoLQ�EN]��.ÕUFD��D�J�P��V������.ÕUFD�GD�EX�
J|U�úH�NDWÕOPDNWDGÕU��.ÕUFD��D�J�P���V�����@��.ÕUFD��KDNOÕ�RODUDN�EHOLUWWL÷L��]HUH��NQRZ-how’da bir patentde 
ROGX÷X�JLEL� ELU� DOHQLOHúPH�ROPDGÕ÷ÕQGDQ��NQRZ-KRZ��]HULQGH�PXWODN�ELU�KDNNÕQ�YDUOÕ÷ÕQÕ�NDEXO�HGHUHN��
EXQODUÕQ�VDKLSOHULQL�ELU�SDWHQW�VDKLEL�JLEL�NRUXPDN�KDNOÕ�GH÷LOGLU��.ÕUFD��D�J�H���V�������gWH�\DQGDQ��NLúLOLN�
KDNNÕ��NLúLOLN�GH÷HU�YH�LOLúNLOHUL\OH�ROXS��NLúLQLQ�GL÷HU�NLúLOHU�YH�Hú\D�LOH�RODQ�LOLúNLVLQL�G�]HQOHPH]��.ÕUFD��
D�J�P���V�������.DQDDWLPL]FH��WLFDUL�VÕU�NRUXPDVÕ��VDGHFH�VÕUUÕQ�G�U�VWO�÷H�D\NÕUÕ�\ROODUOD�HOH�JHoLULOPHVLQL�
NRUXGX÷XQGDQ�� VÕU� NRQXVX� ELOJL� �]HULQGH� NLúL\H� SDWHQW� KDNNÕ� YH\D� ÕVODKoÕ� KDNNÕ� JLEL� PXWODN� ELU� KDN�
WDQÕPDPDNWDGÕU�� =LUD�� R� ELOJL� WLFDUv� VÕU� NRUXPDVÕ� LKOkO� HGLOPHGHQ� HOH� JHoLULOLUVH�� VHUEHVWoH�
NXOODQÕODELOHFHNWLU�� 
553 Pioneer Hi-Bred Int’l Inc. GDYDVÕ��*RVV��D�J�P�, s. 1416). 
554 Bouchoux, Protecting Your Company’s Intellectual Property, s. 195; Foster/Shook, a.g.e., s. 212. 
555� 7HUVLQH� P�KHQGLVOLN� �UHYHUVH� HQJLQHULQJ��� ³ELOLQHQ� �U�Q� YH\D� oDOÕúPDGDQ� EDúOD\DUDN� JHOLúWLULOPH�
metodunu bulmak için geri gitmektir” (Uiform Trade Secrets –UTSA- Act § 1 (4) (Goss, a.g.m., s. 1415, 
dn. 115’den naklen). 
556 Goss, a.g.m., s. 1430-1431. 
557 Goss, a.g.m., s. 1431. 
558 Eisenber, a.g.m., s.195; Bouchoux, Protecting Your Company’s Intellectual Property, s.195; 
Foster/Shook, a.g.e, s. 212. 
559 Goss, a.g.m., s. 1415. 
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$oÕNoD�J|U�OPHNWHGLU�NL��WLFDUv�VÕU�NRUXPDVÕQÕQ�GDLPL�ROPDVÕ�EHONL�GH�ELU�KD\DOGLU560. Bu 

DoÕGDQ��ÕVODKoÕ�KDNNÕ�G�]HQOHPHVL��WLFDUv�VÕU�NRUXPDVÕ��]HULQGH�DYDQWDMD�VDKLSWLU��� 
,VODKoÕ�KDNNÕ�G�]HQOHPHVL��EHOLUOL�ELU� V�UH�NRUXPD�VD÷ODPDVÕQD�NDUúÕOÕN��PXWODN�

ELU� NRUXPD� VD÷ODGÕ÷ÕQGDQ�� oHúLGLQ� NRUXQPDVÕ� LoLQ� JL]OL� NDOPDVÕQÕ� JHUHNWLUPH]�� %X�
GXUXP��R�ELOJLQLQ�KÕ]OÕ�ELU�úHNLOGH�\D\ÕOPDVÕQD�KL]PHW�HGHU561.�%LOJLQLQ�KÕ]OÕ�\D\ÕOPDVÕ��
ELU� E�W�Q� RODUDN� WRKXP� HQG�VWULVLQLQ� \DUDUÕQDGÕU�� ]LUD� |QFHGHQ� HULúLOHPH\HQ� JHQHWLN�
PDWHU\DOOHUH� HULúLOHELOLU�� E|\OHOLNOH� GH�� EX� PDWHU\DOOHU� \HQL� oHúLW� ÕVODKÕQGD�
NXOODQÕODELOLU562�� 2\VD�� WLFDUv� VÕU� NRUXPDVÕ�� R� ELOJL� �]HULQGH� DUDúWÕrma yapmaya izin 

YHUPHGL÷LQGHQ��\HQL�ÕVODKODUÕ�HQJHOOH\HELOLU563��.H]D��ÕVODK�HGLOHQ�oHúLW��]HULQGHNL�VÕQDv�
KDNNÕQ�EHOLUOL�ELU�V�UH�VRQUD�VRQD�HUPHVL�� ÕVODKoÕ\Õ�\HQL�OLVDQV��FUHWOHUL�HOGH�HGHELOPHN�
LoLQ�\HQL�ÕVODKODU�\DSPD\D�WHúYLN�HGHU564��$\UÕFD��WLFDUv�VÕU�VDKLELQLQ�EXOXúXQX�NXOODQPD�
\�N�PO�O�÷�Q�Q� ROPDPDVÕ�� GL÷HU� ELU� HOHúWLULGLU�� 2\VD�� ÕVODKoÕ� KDNNÕQÕQ� YH\D� SDWHQWLQ�
NXOODQÕOPDPDVÕ��NDPX�\DUDUÕ�JHUHNWLUL\RUVD��]RUXQOX�OLVDQVÕQ�YHULOPHVLQL�JHUHNWLULU� 
 6RQXo�RODUDN��WRKXP�úLUNHWOHUL��VÕQDv�KDNODUÕQÕ�HQ�JHQLú�úHNLOGH�NRUXPD�LoLQ��WLFDUv�
VÕU�� V|]OHúPH�� SDWHQW� YH� ÕVODKoÕ� G�]HQOHPHOHULQGH�ROXúDQ�ELU� NRUXPD�SDNHWL� �N�P�ODWLI�
koruma) istemektedir565��3DWHQW�NRUXPDVÕ�YHULOHELOPHVL�LoLQ�JHUHNOL�RODQ�DoÕNODPD�úDUWÕ��
WLFDUv� VÕUUÕ� RUWDGDQ� NDOGÕUÕU�� %X� QHGHQOH� EXOXú� LoLQ� SDWHQW� DOÕQPÕúVD� DUWÕN� WLFDUv� VÕU�
NRUXPDVÕ� V|]� NRQXVX� RODPD]�� %XQD� NDUúÕOÕN�� ÕVODKoÕ� KDNNÕ� G�]HQOHPHOHULQGH�� VHUWLILND�
DOÕQDELOPHVL� LoLQ�DoÕNODPD� úDUWÕ� EXOXQPDPDNWD��EX�QHGHQOH�GH� ÕVODKoÕ�KDNNÕ�NRUXPDVÕ��
WLFDUv� VÕU� NRUXPDVÕQD� HQJHO� ROPDPDNWDGÕU566. KanaatimizcH�� NRUXPD� DPDoODUÕ� IDUNOÕ�
ROGX÷XQGDQ�� WLFDUv� VÕU� LOH� ÕVODKoÕ� KDNNÕ� DUDVÕQGD� N�P�ODWLI� NRUXPD� \DVD÷Õ� ROPDOÕGÕU��
7LFDUv� VÕU�� WLFDUv� G�U�VWO�÷�� VD÷ODPD\Õ� DPDoODPÕúWÕU��2\VD�� ÕVODKoÕ� KDNNÕ� G�]HQOHPHVL��
oHúLW� JHOLúWLUHQ� NLúL\H� \DWÕUÕPODUÕQÕQ� NDUúÕOÕ÷ÕQÕ� DOPDVÕ� için belirli bir süre koruma 

WDQÕPD\Õ�� GDKD� VRQUD� GD� NDPXQXQ� \DUDUODQPDVÕ� LoLQ� oHúLGLQ� NXOODQÕPÕQÕ� VHUEHVW� KkOH�
JHWLUPH\L� DPDoODPÕúWÕU�� $\UÕFD�� \HQL� oHúLW� JHOLúWLULOPHVL� JLEL�� ÕVODKoÕ� KDNNÕ� LVWLVQDODUÕ��
PHQIDDWOHU�DUDVÕQGD�ELU�GHQJH�NXUPDNWDGÕU��%X�QHGHQOH��NLúL��LNL�NRUXPD�VLVWHPL�DUDVÕQGD�
VHoLP� \DSPDN� ]RUXQGDGÕU�� (÷HU� ÕVODKoÕ� KDNNÕ� DOPÕúVD�� DUWÕN� WLFDUv� VÕU� NRUXPDVÕ�
ROPD\DFDNWÕU�� %XQXQOD� ELUOLNWH�� .DQXQ�� KLEULG� oHúLWOHUGH� WLFDUv� VÕUUÕQ� NRUXQDELOHFH÷LQL�
NDEXO� HWPLú� ROXS�� JL]OLOL÷LQ� VD÷ODQPDVÕ� LoLQ�� KLEULG� oHúLGLQ� VDKLELQH�� SDUHQW� KDWODUÕQ�
LQFHOHQPHVLQL� HQJHOOH\HELOPH� LPNkQÕ� YHUPLúWLU� �%LWdHú.� P�������� %X� K�NPH� J|UH��

                                                
560 Goss, a.g.m., s. 1431.   
561 Lauroesch, a.g.m., s. 108-109. 
562 Goss, a.g.m., s. 1431; Lauroesch,  a.g.m., s. 110. 
563 Lauroesch, a.g.m., s. 109. 
564 Lauroesch, a.g.m., s. 109. 
565 Blair, a.g.m., s. 310; Rives, a.g.m., s. 198. 
566 Rives, a.g.m., s. 198. 
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KLEULG�oHúLWOHULQLQ�VDKLEL��oHúLGH�DLW�EHOJH�YH�WHVWOHULQ��.�W�÷�Q�LQFHOHPH�NDSVDPÕ�GÕúÕQGD�
WXWXOPDVÕQÕ�LVWH\HELOLU567.   

  

 

IV. Endüstriyel TasaUÕPOD 

%LWNLOHULQ�V�VOH\LFL��HVWHWLN��|]HOOLNOHUL��WDVDUÕPOD�NRUXQDELOLU568��%X�\ROOD��ÕVODKoÕ�
KDNODUÕ�G�]HQOHPHOHULQGH�PHYFXW�JHQHWLN�VÕQÕUODPDODUGDQ569�VDNÕQÕODELOLU570. 

*HQLú�DQODPGD� WDVDUÕP���U�QOH� LOJLOL� W�P�G�]HQOHPHOHU�YH��U�Q�Q�J|U�Q�P�\OH�
ilgili tüm yönleri içine alan bir kavram olup, buraya ürünle ilgili taslak, çizim ve model 

de girer571�� (QG7DV.+.�P��¶H� J|UH� WDVDUÕP�� ³ELU� �U�Q�Q� W�P�� YH\D� ELU� SDUoDVÕ� YH\D�
�]HULQGHNL�V�VOHPHQLQ��oL]JL��úHNLO��ELoLP��UHQN��GRNX��PDO]HPH�YH\D�HVQHNOLN�JLEL�LQVDQ�
GX\XODUÕ� LOH� DOJÕODQDQ� oHúLWOL� XQVXU� YH\D� |]HOOLNOHULQLQ� ROXúWXUGX÷X� E�W�Q�´� LIDGH� HGHU�
(EndTasKHK m.3/a)572.  

(QG7DV.+.¶GD��U�Q��³ELOJLVD\DU�SURJUDPODUÕ�YH�\DUÕ�LOHWNHQOHULQ�WRSRJUDI\DODUÕ�
hariç olmak üzere, endüstriyel yolla veya elle üretilen herhangi bir nesnenin yDQÕ�VÕUD��
ELOHúLN� ELU� VLVWHP� YH\D� EXQX� ROXúWXUDQ� SDUoDODU�� VHWOHU�� WDNÕPODU�� DPEDODMODU� JLEL�
QHVQHOHUL��ELUGHQ�oRN�QHVQHQLQ�YH\D�VXQXúXQ�ELU�DUDGD�DOJÕODQDELOHQ�ELOHúLPOHULQL��JUDILN�
sembolleri ve tipografik karakterleri” ifade etmektedir (m.3/b). EndTasKHK’daki 

LIDGHGHQ��WDVDUÕPÕQ��U�Q�Q�NHQGLVL�ROPDGÕ÷Õ��RQXQ�J|U�Q�P�\OH�LOJLOL�ILNUv��U�Q�NDYUDPÕ�
ROGX÷X� NDEXO� HGLOPHOLGLU573�� 'L÷HU� ELU� LIDGH\OH� WDVDUÕP�� �U�Q�Q� WDPDPÕQÕQ� YH\D� ELU�
SDUoDVÕQÕQ�|]HOOLNOHULQGHQ�ROXúDQ�J|U�Q�PG�U574.  

%XUDGD� EHOLUWLOHQ� �U�Q� NDSVDPÕQD� \DúD\DQ� RUJDQL]PDODU� GD� JLUHU�� =LUD�� SDWHQW�
NRUXPDVÕQÕQ�\DúD\DQ�RUJDQL]PDODUÕ�GD�NDSVDGÕ÷Õ��KXNXNv�G�]HQOHPHOHU��\DUJÕ�NDUDUODUÕ�
YH�GRNWULQ�WDUDIÕQGDQ575�NDEXO�HGLOGL÷LQH�J|UH��WDVDUÕP�NDSVDPÕQGDNL��U�QOHULQ�\DúD\DQ�
úH\OHUL�GH� LoHUGL÷LQLQ�NDEXO�HGLOPHPHVLQL�JHUHNWLUHQ�ELU�QHGHQ�EXOXQPDPDNWDGÕU��=LUD��
KHU� LNL� NRUXPD� GD�� ELU� �U�Q� �]HULQGH� VD÷ODQPDNWDGÕU576�� 'ROD\ÕVÕ\OD�� (QG7DV.+.�

                                                
567 Bu hususta bkz. Bölüm 4, § 2, II, B. 
568 Trzyna, K. Peter, “Are Plants Protectable Under the Desingn Patent Act?”, 69 J.Pat. and Trademark 
Off. Soc’y, 1987, s. 487.  
569� gUQH÷LQ�� HúH\OL� �WRKXPOD�� oR÷DODQ� ELWNLOHUGH�� LOHULNL� QHVLOOHUGH� JHQHWLNOHULQGH� IDUNOÕOÕNODUÕQ� ROPD�
LKWLPDOL�PHYFXWWXU��%X�ELWNLOHU�GXUXOPXú�ROPDGÕNODUÕQGDQ�ELWNL�ÕVODKoÕ�NDQXQODUÕQFD�NRUXQPD\DFDNODUGÕU� 
570 Trzyna, a.g.m., s. 487.  
571�'ZRUNLQ�7D\ORU��%ODFNVWRQH¶V�*XLGH��V������6XOXN��&DKLW��<HGHN�3DUoD�7DVDUÕP�+DNNÕQÕQ�.RUXQPDVÕ��
Ankara, 2001, s. 17’den naklen). 
572�$PHULNDQ� WDVDUÕP� NDQXQXQGD� ����8�6�&�� �� ���¶GH��� ³KHU� NLP� LPDOkW�PDGGHVL� LoLQ�� \HQL�� RULMLQDO� YH�
RUQDPHQWDO��V�VOH\LFL��ELU�WDVDUÕP�LFDW�HGHUVH��RQXQ�LoLQ�ELU�SDWHQW�HOGH�HGHELOLU´�K�NP��\HU�DOPDNWDGÕU�� 
573 Suluk, a.g.e., s. 20. 
574 Suluk, a.g.e., s. 20. 
575�*HQLú�ELOJL�LoLQ�EN]��%|O�P���������,� 
576�3DWHQWOH��U�Q�Q� WHNQLN� IRQNVL\RQX�NRUXQPDVÕQD�NDUúÕQ�� WDVDUÕPOD��U�Q�Q�GÕú�J|U�Q�ú�� �úHNOL�� HVWHWLN�
\|Q���NRUXQPDNWDGÕU��6XOXN��D�J�H���V���-�����3DWHQW�NRUXPDVÕ�LOH�WDVDUÕP�NRUXPDVÕ��VW��VWH�JHoPLúWLU��\DQL�
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P����E�¶GH� �U�Q� NDSVDPÕQGD� LIDGH� HGLOHQ� ³KHUKDQJL� ELU� QHVQH´� LoLQH�� LQVDQ� WDUDIÕQGDQ�
JHOLúWLULOHQ�ELWNLOHU�GH�JLUPHOLGLU��%X�QHGHQOH��GHNRUDWLI�VDQDWODUÕ�WHúYLN�HGHFHN�ELU�ELWNL�
WDVDUÕPÕQÕQ��WDVDUÕP�KXNXNXQXQ�UXKXQXQ�LoLQGH�\HU�DODFD÷Õ�DoÕNWÕU577. 

7DVDUÕP�� �U�QOHULQ� HVWHWLN� \|Q�Q�� NRUXPDNWDGÕU578. Estetik olan ürünün 

IRQNVL\RQHO� ROPDVÕ�� NRUXPD� LoLQ� úDUW� GH÷LOGLU�� %XQXQOD� ELUOLNWH�� HVWHWLN� ROan ürün 

IRQNVL\RQHO�GH�RODELOLU�� )RQNVL\RQHO� �LúOHYVHO�� WDVDUÕPODU�� W�NHWLFLQLQ� J�QO�N� LKWL\DFÕQÕ�
JLGHUHQ��U�Q�WDVDUÕPODUÕGÕU579��$YUXSD�%LUOL÷L�YH�7�UN�KXNXNX�DoÕVÕQGDQ�WDVDUÕPÕQ�HVWHWLN�
YH\D� IRQNVL\RQHO� ROPDVÕQÕQ� ELU� IDUNÕ� EXOXQPDPDNWDGÕU580. Ancak, fonksiyonel 

WDVDUÕPODUÕQ�NRUXQPDVÕ�LoLQ�DOWHUQDWLI�VXQPDVÕ�JHUHNLU��DNVL�WDNGLUGH�NRUXQPD]��'L÷HU�ELU�
LIDGH\OH���U�Q��WHNQLN�IRQNVL\RQX�\HULQH�JHWLUHELOPHN�LoLQ�EHOOL�ELU�úHNLOGH�WDVDUODQPÕúVD�
YH� EX� \DSÕP� EXQGDQ� VRQUDNL� \DSÕPFÕ\D� KLoELU� VHoHQHN� EÕUDNPÕ\RUVD�� EX� �Uün patenle 

NRUXQDELOPHVLQH�NDUúÕQ��WDVDUÕPOD�NRUXPD�HOGH�HGHPH]��(QG7DV.+.�P������581.  

%LWNL� oHúLWOHULQLQ� úHNLOOHUL� HVWHWLN� RODELOHFH÷L� JLEL�� IRQNVL\RQHO� GH� RODELOLU��
gUQH÷LQ�� WHSVL� úHNOLQGH�HWoLO�ELU�ELWNLQLQ�\DSUDNODUÕQGDNL�V�VOH\LFL� úHNLO��E|FHN��NXú�YH�
GL÷HU� KD\YDQODUÕ� FH]EHGLFLGLU582�� %X� úHNLO� RQODUÕ� LoLQH� oHNHELOLU�� $QFDN� \XNDUGD� LIDGH�
HGLOGL÷L�JLEL��EX�úHNLO��NHQGLQGHQ�EHNOHQHQ�IRQNVL\RQX�\HULQH�JHWLUHELOPHN�LoLQ�]RUXQOX�
LVH�� \DQL� ELWNL� \DSUDNODUÕ� VDGHFH� EX� úHNLOGH� ROGX÷X� WDNGLUGH� E|FHNOHULQ� \DNDODQPDVÕ 
P�PN�Q�LVH��WDVDUÕPOD�NRUXQDPD]� 

7DVDUÕP� KXNXNXQGD� N�P�ODWLI� NRUXPD� \DVD÷Õ� V|]� NRQXVX� GH÷LOGLU583. Buna 

NDUúÕOÕN�� $YUXSD� �ONHOHULQGH� YH� KXNXNXPX]GD�� SDWHQW� G�]HQOHPHOHULQGH� N�P�ODWLI�
NRUXPD�\DVD÷Õ�V|]�NRQXVXGXU584��%X�\DVDN�oHUoHYHVLQGH�ELWNL�oHúLWOHUL�SDWHQW edilebilirlik 

GÕúÕQGD�EÕUDNÕOPÕúWÕU��7DVDUÕPODUÕQ�NRUXQPDVÕQD�LOLúNLQ�G�]HQOHPHOHUGH�LVH��KXNXNXPX]�
GDKLO��� ELWNL� oHúLWOHULQLQ� NRUXQPD\DFD÷ÕQD� LOLúNLQ� ELU� \DVDN� V|]� NRQXVX� GH÷LOGLU�� %X�
GXUXPGD��ELU�ELWNL�oHúLGL�LoLQ��ÕVODKoÕ�KDNNÕ�G�]HQOHPHVL�JHUH÷L�NRUXPD�HOGH�HGHQ�NLúL��
D\QÕ�oHúLW�LoLQ�WDVDUÕP�NRUXPDVÕ�GD�HOGH�HGHELOHFHNWLU��%|\OHOLNOH��ELWNL�oHúLGLQLQ�HVWHWLN�
\|Q�Q���GÕú�úHNOLQL��NRUXPD�DOWÕQD�DODELOHFHNWLU�� 

7DVDUÕP�NRUXPDVÕQÕQ�ELWNL�oHúLWOHULQH�GH�X\JXODQPDVÕ�\|Q�QGH�KXNXNv�ELU�HQJHO�
ROPDPDVÕQD�NDUúÕQ��EX�\ROOD�NRUXPD��ELWNL�oHúLGL��]HULQGHNL�ÕVODKoÕ�KDNNÕQÕQ�E�W�Q�\OH�
                                                                                                                                           
ELUELULQL� WDPDPODPDNWDGÕU��%X��VW��VWH�JHoPLúOL÷H��ELU�DOHWLQ�\DUDUOÕ�ROPDVÕ�\DQÕQGD�HúVL]�HVWHWLN�|]HOOL÷H�
VDKLS�ROPDVÕ�|UQHN�YHULOHELOLU��.URVLQ��D�J�P���V������� 
577 Trzyna, a.g.m., s. 500. 
578 Krosin, E. Kenneth, “Are Plants Patentable Under The Utility Patent Act?”, 67 J.Pat. & Trademark Off. 
Soc’y, 1985, s. 230-����� %XQXQOD� ELUOLNWH�� WDVDUÕPÕQ� KkNLP� |]HOOL÷L�� HVWHWLN� YH� IRQNVL\RQHOOL÷L� ELUOLNWH�
içermesidir (Suluk, a.g.e., s.71). 
579 Suluk, a.g.e, s. 73. 
580 Suluk, a.g.e, s. 75. 
581 Bu hüküm, rekabetin engellenmemesine yöneliktir.  
582 Trzyna, a.g.m., s. 500. 
583�3DW.+.�P����¶GH�EXOXú�QLWHOL÷LQGH�ROPDVÕQD�UD÷PHQ��ELWNL�YH�KD\YDQ�oHúLWOHUL�SDWHQW�NRUXPDVÕ�GÕúÕ�
EÕUDNÕOPÕúWÕU���(QG7DV.+.¶GD��E|\OH�ELU�\DVDN�EXOXQPDPDNWDGÕU� 
584 Bkz. PatKHK m.6/2; EPC m.53 (b). 
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NRUXQPDVÕ� LoLQ� X\JXQ� GH÷LOGLU�� =LUD�� WDVDUÕP� VDGHFH� �U�Q�Q� GÕú� úHNOLQL� NRUXPDNWDGÕU��
2\VD�� JHQHWLN� \DSÕODUÕ� D\QÕ� RODQ� ELWNL� oHúLWOHUL� LQVDQ� P�GDKDOHVL\OH� IDUNOÕ� úHNLOOHUH�
sokulabilir. ÖrQH÷LQ��ELU�NDUSX]X�N�S�úHNOLQGH�ELU�NDEÕQ�LoLQH�NR\XS�\HWLúWLULUVHQL]��GÕú�
\DSÕVÕ� EX� úHNLOGH� RODFDNWÕU�� 7DVDUÕP� NRUXPDVÕ�� D\QÕ� JHQHWLN� \DSÕ\D� VDKLS� RODQ� ELWNL�
oHúLGLQLQ��EDúND�NLúLOHUFH�GL÷HU�ELU�úHNOH�VRNXOXS�NXOODQÕOPDVÕQÕ�HQJHOOHPH]�� 

Bununla birlikte, WDVDUÕPOD�NRUXPDQÕQ�DYDQWDMÕ��JHQHWLN�\DSÕ\OD�VÕQÕUODQPDPÕú�WHN�
KXNXNv� NRUXPD� PRGHOL� ROPDVÕGÕU585�� 'L÷HU� ELU� LIDGH\OH�� JHQHWLN� \DSÕQÕQ� L]OH\HQ�
QHVLOOHUGH� GH÷LúPHVL� KkOL�� GXUXOPXú� ROPDPD\D� QHGHQ� ROGX÷XQGDQ� ÕVODKoÕ� KDNNÕ�
YHULOPHVLQH� HQJHO� ROPDVÕQD� NDUúÕQ�� WDVDUÕP� NRUXPDVÕ� HOGH� HWPH� DoÕVÕQGDQ� ELU� |QHP�
WDúÕPD]��=LUD��WDVDUÕP�NRUXPDVÕQÕQ�YHULOHELOPHVL�LoLQ�oHúLGLQ�JHQHWLN�\DSÕVÕ�GH÷LO�GH��GÕú�
J|U�Q�ú�� |QHP� WDúÕPDNWDGÕU�� %LWNL� oHúLWOHULQLQ� WDVDUÕPOD� NRUXQPDVÕ� |UQH÷LQH�
X\JXODPDGD�UDVWODQPDPDNOD�ELUOLNWH��EX�NRUXPDQÕQ�ELWNL�oHúLWOHULQLQ�V�VOH\LFL��HVWHWLN��
|]HOOLNOHULQLQ�NRUXQPDVÕ�LoLQ�ID\GDOÕ�RODELOHFH÷L�V|\OHQHELOLU586.  

 6RQXo� RODUDN� LIDGH� HGHOLP� NL�� HQG�VWUL\HO� WDVDUÕP�� PDUND� KXNXNX� YH� WLFDUv� VÕU�
NRUXPDVÕ�� ÕVODKoÕ� KDNNÕQD� \HWHUOL� úHNLOGH� ELU� NRUXPD� VD÷OD\DPDPDNWDGÕU. Bu nedenle 

ÕVODKoÕ� KDNNÕQÕQ� NRUXQPDVÕ� LoLQ� VXL� JHQHULV�ELU� G�]HQOHPH\H� LKWL\Do� GX\XOPXúWXU��gWH�
\DQGDQ��SDWHQW�KXNXNX�ÕVODKoÕ�KDNNÕQD�\HWHUOL�NRUXPD�VD÷OD\DELOHFHN�QLWHOLNWH�ROPDVÕQD�
NDUúÕQ��ÕVODKoÕ�KDNNÕ�SDWHQW�GÕúÕQGD�VXL�JHQHULV�ELU�G�]HQOHPH\OH�NRUXQPDN�LVWHQPLúWLU��
%X� G�]HQOHPH� HVDV� LWLEDUL\OH� SDWHQW� EHQ]HUL� ELU� NRUXPD� WDQÕPDVÕQD� NDUúÕQ�� �\HQL� oHúLW�
LVWLVQDVÕ��oLIWoL�LVWLQVDVÕ�JLEL��RQGDQ�IDUNOÕ�K�N�POHU�LoHUPLúWLU�� 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
585 Trzyna, a.g.m., s. 502. 
586 Trzyna, a.g.m., s. 502. 
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%g/h0������.2580$�ù$57/$5,� 
 

 

§ 1. Genel Olarak 

 

%LWNL�oHúLWOHUL��\HQLOLN��QRYHOW\���IDUNOÕOÕN��GLVWLQFWQHVV���\HNQHVDNOÕN��XQLIRUPLW\-

KRPHJHQRXV�� YH� GXUXOPXúOXN� �VWDELOLW\�� |]HOOLNOHULQL� WDúÕ\RUVD�� ÕVODKoÕ� KDNNÕ�
düzenlemelerince korunabilecektir (1991 UPOV m.5-9; CPVR m.7-����%LWdHú.�P�����-

8). <HQL� ELWNL� oHúLGLQLQ� NRUXQPDVÕ� 8329� P����� JHUH÷L�� �\H� �ONHOHULQ� KXNXNODUÕQÕQ�
JHUHNWLUGL÷L�IRUPDOLWHOHUH�X\XOPDVÕ�YH�JHUHNOL�|GHPHOHULQ�\DSÕOPDVÕ�úDUWODUÕ�GÕúÕQGD��EX�
G|UW� úDUWWDQ� GDKD� ID]OD� úDUWD� WkEL� WXWXODPD]� %XQXQ� \DQÕQGD� oHúLGH� NRUXPD�
VD÷ODQDELOPHVL�LoLQ�RQXQ�LVLPOHQGLULOPHVL�GH�JHUHNLU��8329�P�����%LWdHú.�P���YH������ 

*|U�OG�÷���]HUH�� ÕVODKoÕ�KDNNÕ�EDúYXUXVX�LoLQ�DUDQDQ�úDUWODU�SDWHQWWHQ�IDUNOÕGÕU� 
,VODKoÕ�KDNNÕ�KXNXNODUÕ��SDWHQWLQ�DNVLQH��EXOXú�EDVDPD÷Õ��QRQREYLRXVQHVV-inventive step) 

úDUWÕQÕ�DUDPDPÕúWÕU��.H]D��VDQD\LH�X\JXODQDELOLUOLN��\DUDUOÕOÕN��úDUWÕ�GD�EXOXQPDPDNWDGÕU��
$\UÕFD��ÕVODKoÕ�KDNODUÕ�G�]HQOHPHOHUL��SDWHQWWH�\HU�DODQ�úHNLOGH�ELU�DoÕNODPD��GLVFORVXUH��
úDUWÕQÕ�LoHUPHPHNWHGLU��$PHULNDQ�3DWHQW�.DQXQX����8�6�&���P�������3DW.+.�P������%X�
QHGHQOH�� ÕVODKoÕ� KDNNÕ� DODELOPHN� LoLQ� GL÷HU� NLúLOHULQ� R� EXOXúX� \HQLGHQ�
JHUoHNOHúWLUPHOHULQH� LPNkQ� YHUHFHN� WDU]GD� ELU� |÷UHWPH\L� LoHUHQ� DoÕNODPDODUÕQ� ROPDVÕ�
gerekmez 587.    

   

§ 2. Yenilik  

 

 %LWdHú.� P����¶H� J|UH�� ³>E@LU� oHúLGLQ� oR÷DOWÕP� YH\D� KDVDW� HGLOPLú� PDWHU\DOL��
ÕVODKoÕ� KDNNÕ� LoLQ� EDúYXUXQXQ� \DSÕOGÕ÷Õ� WDULKWHQ� JHUL\H� GR÷UX� \XUW� LoLQGH� ELU� \ÕO�� \XUW�
GÕúÕQGD�G|UW�\ÕO��D÷Do�YH�DVPDODUGD�DOWÕ�\ÕO�|QFHVLQH�NDGDU�NXOODQÕP�DPDFÕ\OD�KDN�VDKLEL�
WDUDIÕQGDQ�YH\D�RQXQ�UÕ]DVÕ\OD�VDWÕOPDPÕú�YH\D�XPXPD�VXQXOPDPÕú�LVH�oHúLW�\HQL�NDEXO�
edilir”. Bu hüküm UPOV m.6 ve CPVR m.10 ile benzerdir. 

8329�P����¶GH��ELU��\H��ONHQLQ�GDKD�|QFH�NRUXPD�VD÷ODPDGÕ÷Õ�FLQV�YH�W�UOHUH�
NRUXPD� VD÷ODPDVÕ� GXUXPXQGD�� \XNDUGD� LIDGH� HGLOHQ� V�UHOHU� GROPXú� ROVD� ELOH� �\DQL� R�
V�UHOHUGHQ� |QFH� VDWÕOPÕú� YH\D� XPXPD� VXQXOPXú� ROVD� ELOH��� \HQLOLN� RUWDGDQ� NDONPÕú�
ROPD]��%X�K�NPH�EHQ]HU�K�N�P�%LWdHú.�JHoLFL���PDGGHGH�NDEXO�HGLOPLúWLU��%XQD�J|UH� 
“���������� WDULKL� LWLEDUÕ\OD�\HQL�� IDUNOÕ��\HNQHVDN�YH�GXUXOPXú�ROGX÷X� WHVSLW�HGLOHQ�ELU�
                                                
587 Janis/Kesan, a.g.m., s. 749.   
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oHúLW�LoLQ�����VD\ÕOÕ�.DQXQXQ���QFÕ�PDGGHVLQLQ��o�QF��IÕNUDVÕQGDQ�\DUDUODQDQ�oHúLWOHULQ�
VDKLSOHUL�� EX� .DQXQXQ� \�U�UO�÷H� JLUGL÷L� WDULKWHQ� LWLEDUHQ� DOWÕ� D\� LoLQGH� %DNDQOÕ÷D�
EDúYXUPDODUÕ� YH� EX� .DQXQGDNL� � GL÷HU� úDUWODUÕ� \HULQH� JHWLUPHOHUL� ND\GÕ\OD�� EX� .DQXQ�
NDSVDPÕQGDNL�NRUXPDGDQ�\DUDUODQÕU´588. 

%LWNL� ÕVODKoÕ� KDNNÕ� LoLQ� \HQLOLN� NDYUDPÕ� SDWHQW� KXNXNXQGDQ� IDUNOÕGÕU�� =LUD��
3DW.+.¶GD�� WHNQL÷LQ� ELOLQHQ� GXUXPXQD� GDKLO� ROPD\DQ� EXOXúXQ� \HQL� ROGX÷X� NDEXO�
HGLOPHNWHGLU� �P������� %X� QHGHQOH�� \HQL� EXOXú�� WHNQL÷LQ� ELOLQHQ� GXUXPXQX� DúPDOÕGÕU�
�3DW.+.� P����� 'L÷HU� ELU� LIDGH\OH�� SDWHQW� KXNXNXQGD�� EXOXú�� |QFHNL� EXOXú� LOH�
NDUúÕODúWÕUÕOGÕ÷ÕQGD�\HQL�|]HOOLNOHUH�VDKLS�ROPDOÕ��\DQL�WHNQL÷LQ�ELOLQHQ�GXUXPXQGDQ�IDUNOÕ�
ROPDOÕGÕU589�� %LWNL� ÕVODKoÕ� KXNXNXQGD� LVH� \HQLOLN�� R� oHúLGLQ� LON� RODUDN� JHOLúWLULOPHVLQL�
GH÷LO� GH�� EHOOL� ELU� V�UHGHQ� |QFH� SL\DVD\D� oÕNDUÕOPDPDVÕQÕ� LIDGH� HWPHNWHGLU�� 'L÷HU� ELU�
LIDGH\OH��SDWHQW�KXNXNXQGDQ� IDUNOÕ�RODUDN�\HQLOLN��KHQ�]� WLFDUvOHúWLULOPHPLúOLNWLU590. Bu 

QHGHQOH��ELWNL�oHúLGLQLQ��ELWNL� ÕVODKoÕ�KDNNÕ� LoLQ�\DSÕODQ�EDúYXUXGDQ�EHOOL�ELU�V�UH�|QFH�
WLFDUv� LúOHPLQ� NRQXVX� ROPDPDVÕ� JHUHNLU�� %X� GXUXPGD� \HQLOLN�� �o�QF�� NLúLQLQ� EDúYXUX�
WDULKLQGHQ� |QFH�� R� ELWNL� oHúLGLQLQ� NHQGLVL� YH\D� |]HOOLNOHUL� KDNNÕQGD� ELU� ELOJL\H� VDKLS�
ROPDNOD� \RN� ROPDPDNWDGÕU591�� 2\VD�� SDWHQW� KXNXNXQGD� \HQLOLN�� VDGHFH� EXOXúXQ� WLFDUv�
NXOODQÕPÕQGDQ� HWNLOHQPHPHNWH�� EXOXú� KDNNÕQGD� �WHNQLN� ELOJL� NRQXVXQGD�� G�Q\DQÕQ�
KHUKDQJL� ELU� \HULQGH� NDPX\D� \DSÕODQ� DoÕNODPDODUGDQ� �PXWODN� \HQLOLN� |Oo�W���
etkilenmektedir.  

%LWNL� ÕVODKoÕ� KDNNÕ� G�]HQOHPHOHULQGH� \HQLOLN�� EHOOL� ELU� WDULKWHQ� |QFH�
WLFDUvOHúWLUPHPH� úHNOLQGH� LIDGH� HGLOPHVLQH� NDUúÕOÕN�� ÕVODKoÕ� KDNNÕ� DOPDN� LoLQ� EDúYXUDQ�
NLúL�� JHOLúWLUGL÷L� oHúLGLQLQ� GL÷HU� oHúLWOHUGHQ� D\ÕUW� HGLOHELOLU� �IDUNOÕ�� ROGX÷XQX� GD�
J|VWHUPHN� ]RUXQGDGÕU�� %X� QHGHQOH� ELWNL� ÕVODKoÕ� KXNXNX� DOWÕQGD� \HQLOLN� YH� � IDUNOÕOÕ÷ÕQ�
ELUOHúLPL��SDWHQW�KXNXNXQGDNL�\HQLOLN�NDYUDPÕQD�EHQ]HUGLU592.  

<HQLOLN�LoLQ�ED]Õ�úDUWODUÕQ�JHUoHNOHúPHVL�JHUHNLU��øON�RODUDN�LIDGH�HGHOLP�NL�������
8329� YH� ÕVODKoÕ� G�]HQOHPHOHULQGH�� \HQLOLN� EDNÕPÕQGDQ�� oHúLGLQ� oR÷DOWÕP� YH\D� KDVDW 
                                                
588�$UWÕN�EX�V�UHOHU�JHoPLú�ROGX÷X�LoLQ�\HQL�\DSÕODFDN�EDúYXUXODU�LoLQ�JHoLFL�PDGGHQLQ�ELU�K�NP��GH�
NDOPDPÕúWÕU� 
589� �gUQH÷LQ��+LQGLVWDQ¶GD�\�]\ÕOODUFD�QHHP��$]DGLUDFKD� LQGLFD��D÷DFÕ��KDVWDOÕNODUD�NDUúÕ� LOko�\DSÕPÕQGD�
NXOODQÕOPDNWDGÕU��%X�D÷DFÕQ�NDEX÷XQGDQ�\DSÕODQ�LOko�LoLQ�(32¶GDQ�DOÕQDQ�SDWHQW��3DWHQW�1R����������%����
$YUXSD�3DWHQW�2ILVL�2SSRVLWLRQ�'LYLVLRQ�WDUDIÕQGDQ��\HQLOLNWHQ�\RNVXQOXN�YH�EXOXú�EDVDPD÷Õ�LoHUPHGL÷L�
JHUHNoHVL\OH�LSWDO�HWPLúWLU��0DULQ��D�J�H���V�������%X�NDUDUGD��SDWHQWL�LVWHQHQ�EXOXúXQ��+LQGLVWDQ¶GD�ELOLQHQ�
ELU�ELOJL�ROGX÷X��GROD\ÕVÕ\OD�\HQL�ROPDGÕ÷Õ� LIDGH�HGLOPLúWLU��%XQXQOD�ELUOLNWH�� D\QÕ�úLUNHW� �:�5��*UDFH�& 
&R��� WDUDIÕQGDQ� $PHULND¶GD� EX� SDWHQW� DOÕQPÕúWÕU� �3DWHQW� 1R�� ���������� =LUD�� $PHULNDQ� SDWHQW�
KXNXNXQGDNL�\HQLOLN� WDQÕPÕ�>%N]��&KDSWHU�7ZR�����8�6�&��3DUDJUDI������D��YH� �E�@�JHOHQHNVHO�ELOJLOHUL��
WHNQLN� ELOJL� RODUDN� WDQÕPDPÕúWÕU� �0DULQ�� D�J�H��� V�� ����� 1HHP� D÷DFÕQGDQ� HOGH� HGLOHQ� LOkoODU� LoLQ� DOÕQDQ�
patentler konusunda bkz. Dutfield, Trade and Biodiversity, s. 132-134, Appendix 1.  
590 Cornish, Intellectual Property: Patents, Copyright, Trade Mark and Allied Rights, Fourth Edition, 
London, 1999, s. 787; Kooij, a.g.e., s. 23; Tritton, a.g.e., s. 431, 441. 
591 Tritton, a.g.e., s. 441. 
592 Tritton, a.g.e., s. 431. 
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edilen materyalinin�VDWÕOPDPDVÕ�YH\D�XPXPD�VXQXOPDPDVÕ�GLNNDWH�DOÕQDFDNWÕU��%LWdHú.�
m.5/1)593�� 2\VD�� ����� 8329¶GD�P����� �E�¶GH�� oHúLGLQ� oR÷DOWÕP� PDWHU\DOL� YH\D� KDVDW�
HGLOPLú� LEDUHOHUL� EXOXQPD\ÕS�� oHúLGLQ� NHQGLVLQLQ� VDWÕOPDVÕ� YH\D� SD]DUODQPDVÕQÕ� LIDGH�
HGLOPLúWLU��%X�QHGHQOH��oR÷DOWÕP�YH\D�KDVDW�HGLOPLú�PDWHU\DOLQ�VDWÕOPDVÕ�����¶GH�\HQLOL÷L�
yoN� HWPH]NHQ�� ����¶GH� \RN�HWPHNWHGLU��gUQH÷LQ�� ÕVODKoÕ�� ELU� KLEULG� �)1�� oHúLGLQGH�� EX�
V�UHOHUGHQ�|QFH�SDUHQW�KDWODUÕ��\DQL�oHúLGLQ�oR÷DOWÕP�PDWHU\DOOHULQL��SD]DUODPÕúVD�DUWÕN�
�����6|]OHúPHVL�DOWÕQGD�)1�oHúLGL�LoLQ�ÕVODKoÕ�KDNNÕ�HOGH�HGLOHPH]��%XQD�NDUúÕOÕN��parent 

KDWODUÕQ�SD]DUODQPDVÕ�������6|]OHúPHVL�DOWÕQGD�)1 hibridi için koruma elde etmeye engel 

olmaz594��%XQXQOD�ELUOLNWH�� ÕVODKoÕ� WDUDIÕQGDQ�SDUHQW�KDWODUÕQ��)1 hibridinin ticarî olarak 

NXOODQÕOPDVÕ� DPDFÕ\OD� SD]DUODQGÕ÷Õ� GL÷HU� NLúLOHUFH� LVSDW� HGLOLUVH�� ����� 6|]OHúPHVL�
X\DUÕQFD�GD�ÕVODKoÕ�KDNNÕ�HOGH�HGLOHPH]595.   

øNLQFL� RODUDN�� �����8329�P����� YH�%LWdHú.�P��¶GH� \HQLOLN�� oHúLGLQ� NXOODQÕP�
DPDFÕ\OD596�VDWÕOPDPÕú�YH\D�XPXPD�VXQXOPDPÕú�ROPDVÕQÕ�JHUHNWLULU��8329¶GD�VDGHFH�
NXOODQÕP� DPDFÕQGDQ� EDKVHGLOPLú�� EXQXQ� QH\L� LIDGH� HWWL÷L� EHOLUWLOPHPLúWLU��%X� QHGHQOH�
NXOODQÕP�DPDFÕQD�QHOHULQ�GDKLO�ROGX÷XQX�Lo�KXNXNODU�EHOLUOH\HFHNWLU597. Bununla birlikte, 

8329�6|]OHúPHVL�P����¶GH��NH]D�%LWdHú.��¶GD��G�]HQOHQHQ�ÕVODKoÕ�KDNNÕ�NDSVDPÕQÕQ�
LVWLVQDODUÕ� D\QÕ� ]DPDQGD� ³NXOODQÕP�DPDFÕ´� LoLQ� Ge bir rehberdir598��%XQD�J|UH�� ÕVODKoÕ�
KDNNÕ�� NRUXQDQ� oHúLW� �]HULQGH� úDKVL� DPDoOD� VÕQÕUOÕ� NDODQ� YH� WLFDUv� DPDo� WDúÕPD\DQ�
IDDOL\HWOHUL� \DSDQ� NLúLOHUH�� GHQHPH� DPDFÕ\OD� IDDOL\HWWH� EXOXQDQ� NLúLOHUH� YH\D�GL÷HU� ELU�
oHúLW�ÕVODK�HWPHN�DPDFÕ\OD�IDDOL\HWWH�EXOXQDQ�NLúLOHUH�NDUúÕ�NXOODQÕODPD]��%LWdHú.�P�����
UPOV m.15)599�� %X� H\OHPOHU�� ÕVODKoÕ� KDNODUÕ� LoLQ� \DSÕODFDN� EDúYXUXODUÕQ� \HQLOLNWHQ�
yoksun olarak nitelendirilmesine de neden olamaz600�� *|U�OG�÷�� �]HUH�� ³NXOODQÕP�
DPDFÕ´�LIDGHVLQGHQ��oHúLW�PDWHU\DOLQLQ�VDGHFH�WLFDUv�DPDoODU�LoLQ�HOGHQ�oÕNDUÕOGÕ÷Õ�KkOOHU�
DQODúÕOÕU601�� %X� QHGHQOH�� \HQLOL÷L� HWNLOHPHVL� EDNÕPÕQGDQ� |QHP� WDúÕ\DQ� ³NXOODQÕP�
DPDFÕ\OD´� VDWÕOPDVÕ� YH\D� XPXPD� VXQXOPDVÕ� LIDGHVL�� \HQLOLN� úDUWÕQÕ� \XPXúDWÕU602. 

gUQH÷LQ�� EDúYXUDQ� NLúL� ELWNL� oHúLGLQLQ� oR÷DOWÕP�PDWHU\DOLQLQ� GDKD� önce ticarî amaçla 

GH÷LO� GH�� EDúND� ELU� oHúLGLQ� ÕVODK� HGLOPHVL� LoLQ� NXOODQÕOGÕ÷ÕQÕ� LVSDWODUVD�� \HQLOLN�
\RNVXQOX÷X�LGGLD�HGLOHPH]603.  

                                                
593 Benzer düzenleme için bkz. UPOV m.6/1; CPVR m.10/1. 
594 Tritton, a.g.e., s. 431. 
595 Tritton, a.g.e., s. 431. 
596�.XOODQÕP�DPDFÕ�LIDGHVL������8329¶GD�EXOXQPDPDNWDGÕU� 
597 Hannig, a.g.m., s. 235. 
598 Hannig, a.g.m., s. 235. 
599�7LFDUv�DPDo� WDúÕPDPDGDQ�DQODúÕODFD÷Õ��]HUH��oHúLGLQ�oR÷DOWÕP�PDWHU\DOLQLQ�YH\D�KDVDW�HGLOHQ��U�Q�Q�
QLVSHWHQ�oRN�D]Õ�EX�DPDoODUOD�NXOODQÕODELOHFHNWLU��.RRLM��D�J�H���V����� 
600 Hannig, a.g.m., s. 235. 
601 Kooij, a.g.e., s. 23. 
602 Tritton, a.g.e., s. 431. 
603 Tritton, a.g.e., s. 431. 
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ho�QF��RODUDN��oHúLGLQ�VDWÕOPDPÕú�YH\D�XPXPD�VXQXOPDPÕú�ROPDVÕ�JHUHNLU�������
6|]OHúPHVL�P����� �E��� VDWÕú� YH� SD]DUODPD� LIDGHOHULQL� NXOODQPÕúWÕU��%XQD�NDUúÕOÕN�� �����
6|]OHúPHVL� P����¶GH� YH� &395�P�����¶GH� VDWÕú� YH\D� GL÷HU� ELU� úHNLOGH� HOGHQ� oÕNDUPD�
LIDGHVL� NXOODQÕOPÕúWÕU�� 3D]DUODPD� LIDGHVL�� GL÷HU� ELU� úHNLOGH� HOGHQ� oÕNDUPDGDQ� GDKD�
JHQLúWLU��=LUD��EX� LIDGH�� VDWÕú� LoLQ� WHNOLIL�GH� LoHUPHNWHGLU��2\VD��VDWÕú� LoLQ� WHNOLI�� �GL÷HU�
NLúLOHULQ�� oHúLGLQ� PDWHU\DOLQL� NXOODQPDVÕQÕ� P�PN�Q� NÕOPD]�� %X� QHGHQOH� �����
6|]OHúPHVLQGH�YH�&395¶GH�SD]DUODPD�NDYUDPÕ�\HULQH�VDWÕú�YH�GL÷HU��ELU�úHNLOGH�HOGHQ�
oÕNDUPD� NDYUDPÕQÕ� NXOODQÕOPÕúWÕU604. Hukukumuzda da benzer� úHNLOGH� VDWÕú� YH� XPXPD�
VXQXOPD� LIDGHVL�NXOODQÕOPÕúWÕU� �%LWdHú.�P�������.DQDDWLPL]FH��.DQXQXPX]GD�\HU�DODQ�
XPXPD� VXQPD� LIDGHVL� GH�� ����� 6|]OHúPHVLQGH� ROGX÷X� JLEL�� GL÷HU� NLúLOHULQ� oHúLGL�
NXOODQPDVÕQÕ�P�PN�Q�NÕODQ�KkOOHUL�NDSVDU��� 

'|UG�QF�� RODUDN�� VDWÕú� YH\a umuma sunma varsa, bu durumun EDúYXUDQ� NLúL�
WDUDIÕQGDQ� YH\D� RQXQ� L]QL\OH� GL÷HU� ELU� NLúL� WDUDIÕQGDQ� \DSÕOPDPDVÕ� JHUHNLU� �%LWdHú.�
P�������dHúLGL�ÕVODK�HGHQ�NLúL�YH\D�RQGDQ�ÕVODKoÕ�KDNNÕQÕ�GHYUDODQ�NLúL��EDúYXUX\X�\DSDQ�
NLúLGLU��(÷HU�� ÕVODKoÕ�oHúLGLQ�oR÷DOWÕP�PDWHU\DOLQL�EDúND�ELU�NLúL\H�WHVW�HWPHVL��|UQH÷LQ��
LNOLP�YH�WRSUDN�úDUWODUÕ�DoÕVÕQGDQ�LQFHOHPHVL��LoLQ�YHUPLúVH��GDKD�VRQUD�EX�NLúL�EDúYXUX�
WDULKLQGHQ� |QFH� EX� PDWHU\DOL� EDúND� NLúLOHUH� L]LQVL]� VDWPÕúVD�� EDúYXUDQÕQ� L]QL�
ROPDGÕ÷ÕQGDQ� \HQLOLN� \RN� ROPD]��$QFDN�� EX� GXUXPGD� ÕVODKoÕ� oHúLW�PDWHU\DOLQL� VDGHFH�
WHVW�LoLQ�YHUGL÷LQL��NLúLQLQ�VDWÕúD�L]QL�ROPDGÕ÷ÕQÕ�LVSDWODPDN�]RUXQGD�NDOÕU605��(÷HU��ÕVODKoÕ�
L]QL� DoÕNoD� YHUPHPLú� LVH�� L]QLQ� ROXS� ROPDGÕ÷ÕQD� NDUDU� YHULUNHQ� ROD\ÕQ� W�P� úDUWODUÕ�
GLNNDWH� DOÕQDFDN�� oHúLGLQ� SD]DUODQPDVÕQÕQ� ÕVODKoÕ\D� \�NOHQLOLS� \�NOHQLOPH\HFH÷L�
belirlenecektir606��,VODKoÕQÕQ�L]QL\OH�oR÷DOWÕP�PDWHU\DOLQL�VDWDQ�NLúL��V|]OHúPHVH\H�GD\DOÕ�
NXOODQÕP� �OLVDQV�� KDNNÕQD� VDKLS� RODQ� NLúL� GH� RODELOLU607�� /LVDQV� DODQ�� EX� V|]OHúPHGHQ�
DOGÕ÷Õ� \HWNL\H� GD\DQDUDN� oHúLGLQ� oR÷DOWÕP� YH\D� KDVDW� HGLOPLú� PDWHU\DOLQL� NXOODQÕP�
DPDFÕ\OD�VDWDELOLU��%X�GXUXP��\HQLOL÷L�\RN�HGHU��%XQD�NDUúÕOÕN��]RUXQOX�OLVDQVWD��]RUXQOX�
OLVDQV�VDKLELQLQ�H\OHPOHUL��EX�NDSVDPGD�ÕVODKoÕQÕQ�L]QL\OH�\DSÕODQ�XPXPD�VXQPD�RODUDN�
GH÷HUOHQGLULOHPH]608. 

%HúLQFL�RODUDN��\HQLOLN���GXUXPD�J|UH�ELU�\ÕO��G|UW�\ÕO�YH\D�DOWÕ�\ÕO�JLEL��belirli bir 

süre öncesine�NDGDU�VDWÕOPDPD�YH\D�XPXPD�VXQXOPDPD\D�WkEL�WXWXOPXúWXU��gQJ|U�OHQ�
EX�V�UHOHU��EDúYXUXQXQ�\DSÕOGÕ÷Õ�WDULKWHQ�LWLEDUHQ�KHVDSODQÕU��%X�V�UHOHU�LoLQGH�\DSÕODFDN�
eylemler�� ÕVODKoÕ� KDNNÕ� DOÕQPDVÕQÕ� HQJHOOHPH\HFH÷LQGHQ�� EX� V�UHOHU� ÕVODKoÕQÕQ�� ÕVODKoÕ�
KDNNÕ� LoLQ� EDúYXUPDGDQ� |QFH� oHúLGLQ� � WLFDUv� GH÷HULQL� EHOLUOH\HELOPHN� DPDFÕ\OD� RQX�
                                                
604 Kooij, a.g.e., s. 22. 
605 Kooij, a.g.e., s. 23. 
606 Kooij, a.g.e., s. 23. 
607 Kooij, a.g.e., s. 23. 
608 Kooij, a.g.e., s. 23. 
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SL\DVD\D� VXQPDVÕQD� L]LQ� YHULU609�� =LUD�� ÕVODKoÕ�� SL\DVD\D� VXQXODQ� oHúLW� H÷HU� NkUOÕ� LVH��
ÕVODKoÕ�KDNNÕ�DOPDN�LVWH\HELOLU��.H]D��EX�\ROOD�oHúLW�KHUNHVoH�ELOLQLU�KkOH�JHOHFH÷LQGHQ��
EX� oHúLW� LoLQ� GL÷HU� NLúLOHULQ� ÕVODKoÕ� KDNNÕ� DOPDVÕ� GD� IDUNOÕOÕN� úDUWÕQÕQ� �%LWdHú.P����
\RNOX÷X�QHGHQL\OH�HQJHOOHQLOPLú�ROXU�� 

%DúYXUX� WDULKL� EHOLUOHQLUNHQ�GLNNDW� HGLOPHVL� JHUHNHQ�KXVXV��EDúYXUXQXQ�geçerli 

ELU�EDúYXUX�úHNOLQGH�ROPDVÕGÕU��%XQXQ�LoLQ��EDúYXUXQXQ�%LWdHú.�P���¶GH�JHUHNOL�úDUWODUÕ�
WDúÕPDVÕ� JHUHNLU��%DúYXUX��%DNDQOÕN� WDUDIÕQGDQ� úHNOL� YH� HVDV� EDNÕPÕQGDQ� LQFHOHQLU�� EX�
LQFHOHQPH� QHWLFHVL�� úHNOL� DoÕGDQ� ELU� HNVLNOLN� YH� \DQOÕúOÕN� WHVSLW� HGLOLUVH�� EDúYXUX�
VDKLELQGHQ� EX� GXUXPX� G�]HOWLOPHVL� LVWHQLU�� %DúYXUX� VDKLEL� NHQGLQH� YHULOHQ� ��� J�QO�N�
V�UH� LoLQGH� LVWHQHQ� HNVLNOLN� YH\D� \DQOÕúOÕ÷Õ� G�]HOWPH]VH�� EDúYXUX� \DSÕOPDPÕú� VD\ÕOÕU�
�%LWdHú.� P����D��� ,VODKoÕ�� EDúYXUXQXQ� úHNLO� YH� HVDVWDQ� UHGGHGLOPHVLQGHQ� VRQUD�� D\QÕ�
oHúLW� LoLQ�\HQLGHQ�ELU�EDúYXUX�\DSPDN� LVWHUVH�DUWÕN�V�UHQLQ�KHVDSODQPDVÕ�\HQL�EDúYXUX�
WDULKLQH�J|UH�\DSÕOÕU610.  

'L÷HU� \DQGDQ� KXNXNXPX]GD� KDQJL� KkOOHULQ� \HQLOL÷L� HWNLOHPH\HFH÷L DoÕNoD�
G�]HQOHQPLúWLU��øON�RODUDN��³KDN�VDKLEL�DOH\Kine KDNNÕQ�N|W�\H�NXOODQÕPÕ�VD\ÕODFDN�VDWÕú�
YH\D� DoÕNODPDODU´� oHúLGLQ� \HQL� VD\ÕOPDVÕQÕ� HWNLOHPH]� >%LWdHú.� P����� �D�@�� .H]D��
³oR÷DOWÕP� PDWHU\DOLQLQ� P�ONL\HW� KDNNÕQÕQ� KDN� VDKLELQGH� ROPDVÕ� YH� EX� PDWHU\DOLQ� ELU�
EDúND� oHúLW� �UHWLPLQGH� NXOODQÕOPDPDVÕ� ND\GÕ\OD611 hDN� VDKLEL� DGÕQD� EX� PDWHU\DOLQ�
oR÷DOWÕPÕ�V|]OHúPHVL�NDSVDPÕQGD�NDODQ�IDDOL\HWOHU´��\HQLOL÷L�HWNLOHPH]�>%LWdHú.�P�����
�F�@��$\QÕ�úHNLOGH��³oHúLGLQ�QLWHOLNOHULQL�EHOLUOHPHN�DPDFÕ\OD�ELU�V|]OHúPH�oHUoHYHVLQGH�
\DSÕODQ� WDUOD� YH� ODERUDWXDU� denemeleri ya da küçük oDSOÕ� LúOHPH� GHQHPHOHUL\OH� LOJLOL�
IDDOL\HWOHU´LQ�GH��\HQLOL÷H�HWNLVL�EXOXQPDPDNWDGÕU�>%LWdHú.�P������G�@612.  

%LWdHú.� P����� �D��� �F�� YH� �G�¶GHNL� K�N�POHUH� EHQ]HU� ELU� G�]HQOHPH� &395�
P�����¶GH� GH� \HU� DOPÕúWÕU�� %X� K�NPH� J|UH�� ÕVODKoÕ� oHúLGLQ� XQVXUODUÕQÕ�� KXNXNv 
QHGHQOHUGHQ�GROD\Õ�UHVPv�ELU�PDNDPD613�YH\D�V|]OHúPHGHQ�YH\D�GL÷HU�KXNXNv�LOLúNLOHUH�
GD\DQDQ� QHGHQOHUOH� GL÷HU� NLúLOHUH�� VDGHFH� �UHWPH�� oR÷DOWPD�� �UHWLPH� KD]ÕUODPD��
GHSRODPD�LoLQ�YHULUVH��EX�ELU�XPXPD�VXQPD��HOGHQ�oÕNDUPD��RODUDN�VD\ÕOPD]��$QFDN��EX�
durumda ÕVODKoÕQÕQ�� EX� �U�QOHULQ� YH� oHúLGLQ� GL÷HU� XQVXUODUÕQÕQ� XPXPD� VXQXOPDVÕ�
                                                
609 Tritton, a.g.e., s. 432. 
610 Bu konuda bkz. Bölüm 4, § 1, IV ve V. 
611�&395¶GH��%LWdHú.¶GD�\HU�DODQ�oR÷DOWÕP�PDWHU\DOLQLQ�ELU�EDúND�oHúLW��UHWLPLQGH�NXOODQÕOPDPDVÕ�úDUWÕ��
oR÷DOWÕP�PDWHU\DOLQLQ� ELU�KLEULG�oHúLGLQLQ��UHWLPLQGH�GHYDPOÕ�ELU� úHNLOGH�NXOODQÕOPDPDVÕ� úHNOLQGH� LIDGH�
HGLOPLúWLU��.DQDDWLPL]FH��.DQXQXPX]GDNL�ELU�EDúND�oHúLW� LIDGHVLQL�KLEULG�oHúLGL�RODUDN�DQODPDN�JHUHNLU��
'ROD\ÕVÕ\OD� oR÷DOWÕP�PDWHU\DOL� �KLEULG� oHúLGLQLQ� SDUHQWOHUL�� GHYDPOÕ� úHNLOGH� KLEULG� oHúLGLQLQ� �UHWLPLQGH�
NXOODQÕOÕ\RUVD��EXQODUÕQ�\HQL�ROGX÷X�LOHUL�V�U�OHPH]� 
612�$PHULNDQ�+XNXNX¶QGD��393$¶GD��GHQH\VHO�DPDoODUOD�VDWÕOPD��$�393$��������E����YH\D�ÕVODKoÕ�DGÕQD�
�UHWNHQOLN�DPDoODUÕ�LoLQ�WHVW�HWPH�KkOLQGH�oHúLGLQ�\HQLOL÷LQL�PXKDID]D�HGHFH÷L�G�]HQOHQPLúWLU��$�393$���
�����E�����%XQD�NDUúÕOÕN��KLEULG�WRKXPX�VDWÕODQ�oHúLWOHULQ�\HQLOL÷L��VRQD�HUHU��$�393$��������E�����<HUOL�
KDONODUÕQ�JHOLúWLUGL÷L�oHúLWOHU, H÷HU�VDGHFH�RUWDNOÕN�E�Q\HVL�LoLQGH�VDWÕOPÕú�LVH��\HQLOLN�GHYDP�HGHU��+DQQLJ��
a.g.m., s. 248). 
613�gUQH÷LQ��&395�P������JHUH÷LQFH�WHNQLN�LQFHOHPHQLQ�\DSÕOPDVÕ�LoLQ�&395�2ILVLQH�YHULOPHVL� 
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NRQXVXQGD� VDKLS� ROGX÷X� P�QKDVÕU� KDNODUÕ� R� NLúL\H� GHYUHWPHPHVL� JHUHNLU� �&395�
P��������'L÷HU�ELU� LIDGH\OH�� ÕVODKoÕ��R�NLúL\H��UHWLP�QHWLFHVL�HOGH�HWWL÷L�YH\D�GHSRODPÕú�
ROGX÷X��U�QOHUL�VDWÕúD�VXQPD�\HWNLVL�YHUPHPHOLGLU�� 

�%X� DoÕNODPDODUÕ� |UQHNOHQGLUPHN� JHUHNLUVH�� %LWdHú.� P���� JHUH÷LQFH� WHNQLN�
LQFHOHPHQLQ� \DSÕOPDVÕ� LoLQ� �|UQH÷LQ� oHúLGLQ� GXUXOPXú� ROXS� ROPDGÕ÷ÕQÕ� WHVW� HWPH� LoLQ��
oR÷DOWÕP� PDWHU\DOL� %DNDQOÕ÷D� YH\D� \HWNLOL� NXUXOXúODUD� YHULOLU�� %X� KkOGH�� oHúLGLQ��
%DNDQOÕNoD� YH\D� EDúND� NXUXOXúODUFD� �RQODUOD� \DSÕODQ� V|]OHúPH� JHUH÷L�� \HWLúWLULOPHVL�
��UHWLOPHVL��� oHúLGLQ� VDWÕúÕ� YH\D� XPXPD� VXQXOPDVÕ� DQODPÕQD� JHOPH]614�� .H]D�� oHúLGLQ�
oR÷DOWÕP�YH\D�KDVDW�HGLOPLú�PDWHU\DOLQLQ�GHSRODQPDVÕQD�YH\D�ÕVODKoÕ�KDNNÕ�DGÕQD�NHQGL�
WDUODVÕQGD� �UHWLOPHVLQH� \|QHOLN� V|]OHúPH� oHUoHYHVLQGH� ELU� NLúL\H� YHULOPHVL� GH� XPXPD�
VXQPD�VD\ÕOPD]��$QFDN�EX�GXUXPODUGD�� ÕVODKoÕ� oHúLW��]HULQGHNL�P�QKDVÕU�KDNODUÕQÕ�EX�
NLúL\H� GHYUHWPHPHOLGLU�� %|\OHOLNOH�� EX� NLúLOHULQ� oHúLGL� �YH\D� oHúLGLQ� XQVXUODUÕQÕ� YH\D�
KDVDW� HGLOPLú� PDWHU\DOLQL�� �o�QF�� NLúLOHUH� VDWPDVÕQÕ� YH\D� XPXPD� VXQPDVÕQÕ�
engellemelidir615��$\QÕ�úHNLOGH��oHúLW�YHULPOLOL÷LQLQ�WHVW�HGLOPHVL�LoLQ�GL÷HU�ELU�NLúL\H�ELU�
V|]OHúPH� NDSVDPÕQGD� YHULOHELOLU�� ,VODKoÕ�� oHúLGLQL� IDUNOÕ� LNOLP� úDUWODUÕ� DOWÕQGD� YH� IDUNOÕ�
WRSUDN� oHúLWOHULQGH� WHVW� HGHELOLU�� 'L÷HU� ELU� LIDGH\OH�� ÕVODKoÕ�� WDUÕPVDO� WHVWOHUL� NHQGL�
\DSDELOLU� YH\D� ELU� V|]OHúPH� DOWÕQGD� �o�QF�� NLúLOHUH� \DSWÕUDELOLU616. Bunlar, ticarî bir 

DPDoOD� NXOODQÕPD� JLUPHGL÷LQGHQ� \HQLOL÷L� \RN� HWPH]�� %XQXQOD� ELUOLNWH�� H÷HU� oHúLGLQ�
oR÷DOWÕP� PDWHU\DOLQL� WHVW� HWPHN� LoLQ� DODQ� NLúL�� EX� PDWHU\DOOHUL� VDWDU� LVH�� \HQLOLN� \RN�
RODFDNWÕU�� $QFDN� EX� GXUXPGD�� ÕVODKoÕ�� PDWHU\DOLQ� NHQGL� L]QL� ROPDGDQ� VDWÕOGÕ÷ÕQÕ�� \DQL�
KDNNÕQ� N|W�\H� NXOODQÕOGÕ÷ÕQÕ� YH� �oR÷DOWÕP� PDWHU\DOL� �]HULQGH� P�ONL\HW� KDNNÕQÕ�
GHYUHWPHPHN� VXUHWL\OH�� PDWHU\DOLQ� VDWÕOPDVÕQÕ� |QOHPHN� LoLQ� oDED� J|VWHUGL÷LQL� LVSDW�
etmesi halinde yenilik sona ermez617. 

<HQLOL÷L� HWNLOHPH\HQ� GL÷HU� ELU� KkO�� ³ÕVODKoÕ� KDNNÕQÕQ� GHYULQH� LOLúNLQ� V|]OHúPH�
NDSVDPÕQGD� RODQ� VDWÕú� YH\D� DoÕNODPDODU´GÕU� >%LWdHúK m.5/2 (b)]. Burada söz konusu 

RODQ�� ÕVODKoÕ� KDNNÕ� LoLQ� EDúYXUX�\DSÕOPDGDQ�|QFH�� ELU� oHúLW� ÕVODK� HGHQ�NLúLQLQ�EX� oHúLW�
�]HULQGH�ÕVODKoÕ�KDNNÕ�KXNXNX�X\DUÕQFD�HOGH�HGHFH÷L�KDNNÕ�EDúND�ELU�NLúL\H�GHYUHWPHVLQL�
|QJ|UHQ� V|]OHúPHGLU�� %X� V|]OHúPH� X\DUÕQFD� JHUoHN� ÕVODKoÕQÕQ�� oHúLGL� YH� oR÷DOWÕP�
PDWHU\DOLQL�V|]OHúPHQLQ�GL÷HU� WDUDIÕQD�YHUPHVL��\HQLOL÷L�HWNLOHPH]��'ROD\ÕVÕ\OD�� ÕVODKoÕ�
KDNNÕ� VDKLELQGHQ� EDúYXUX� KDNNÕQÕ� GHYUDODQ� NLúL�� ÕVODKoÕ� KDNNÕ� DOPDN� LoLQ�
EDúYXUDELOHFHNWLU�� ,VODKoÕ� KDNNÕ� DOÕQGÕNWDQ� VRQUD� KDN� GHYULQH� LOLúNLQ� V|]OHúPHOHULQ� LVH�
\HQLOLN��]HULQGH�ELU�HWNLVL�ROPD]��=LUD�R�oHúLW�LoLQ�DUWÕN�ÕVODKoÕ�KDNNÕ�DOÕQPÕúWÕU� 

                                                
614 Tritton, a.g.e., s. 441-442. 
615 Tritton, a.g.e., s. 442. 
616 Kooij, a.g.e., s. 23. 
617 Kooij, a.g.e., s. 23. 
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%LU�GL÷HU�\HQLOL÷L�HWNLOHPH\HQ�KkO��³biyolojik güvenlik�DPDFÕ\OD�\DSÕODFDN�KXNXNv�
LúOHPOHU� YH\D� WLFDUHWL� \DSÕODFDN� oHúLWOHULQ� UHVPv� NDWDOR÷D� ND\Gedilmesi gibi 

\�N�PO�O�NOHUGHQ� GR÷DQ� IDDOL\HWOHU´GLU� >%LWdHú.� P����� �H�@�� 7LFDUHWL� \DSÕODFDN�
oHúLWOHULQ�UHVPv�NDWDORJODUD�JLUPHVL�GXUXPXQGD��oHúLW�KHQ�]�WLFDUvOHúWLULOPHGL÷LQGHQ��\DQL�
NXOODQÕP� DPDFÕ\OD� VDWÕOPDGÕ÷ÕQGDQ�� \HQLOL÷H� HWNL� HWPH]�� gUQH÷LQ� 776.� X\DUÕQFD��
WRKXPOXNODUÕQ�ND\GHGLOPHVL��\HQLOL÷L�RUWDGDQ�NDOGÕUPD]��%XQXQOD�ELUOLNWH��oHúLGLQ�UHVPv�
NDWDORJODUGD�\HU�DOPDVÕ�IDUNOÕOÕN�úDUWÕ�DoÕVÕQGDQ�|QHP�WDúÕU618��%X�GHPHNWLU�NL��R�oHúLWWHQ�
IDUNOÕ�ROPD\DQ�ELU�oHúLW�LoLQ��GL÷HU�ELU�NLúL�ÕVODKoÕ�KDNNÕ�LoLQ�EDúYXUDPD]��EXQD�NDUúÕOÕN��R�
oHúLGLQ� VDKLEL�� \HQLOLN� RUWDGDQ� NDONPDGÕ÷ÕQGDQ�� R� oHúLW� LoLQ� ÕVODKoÕ� KDNNÕ� LVWH\HELOLU��
.H]D�� EL\RORMLN� J�YHQOLN� DPDFÕ\OD� \DSÕODFDN� KXNXNv� LúOHPOHU� GH� \HQLOL÷L� HWNLOHPH]��
%L\RORMLN�J�YHQOLN�EDNÕPÕQGDQ�ELU�WHKGLW�ROXúWXUXS�ROXúWXUPDGÕ÷ÕQÕQ�LQFHOHQPHVL�LoLQ��R�
oHúLGLQ��UHWLOPHVL��WHVW�HGLOPHVL�JLEL�IDDOL\HWOHU��oHúLGLQ�\HQL�ROPDVÕQÕ�HQJHOOHPH]�� 

%LWdHú.¶GD� LIDGH� HGLOHQ� \HQLOL÷L� HWNLOHPH\HQ� VRQ� KkO�� ³oHúLGLQ� HOGH� HGLOLúL�
VÕUDVÕQGD�RUWD\D�oÕNDQ�DUWÕN��U�Q�Q�YH\D�\DQ��U�Q�QLWHOL÷LQGHNL�KDVDW�HGLOPLú�PDWHU\DOLQ�
\D�GD��F��� �G��YH� �H��EHQWOHUL�oHUoHYHVLQGHNL�IDDOL\HWOHU�VRQXFX�RUWD\D�oÕNDQ�PDWHU\DOLQ�
W�NHWLP� DPDFÕ\OD� YH� oHúLW� WDQÕPODQPDNVÕ]ÕQ� VDWÕúÕ� YH\D� NDPX\D� VXQXOPDVÕ� LOH� LOJLOL�
IDDOL\HWOHU´GLU� �%LWdHú.� P�����I�619�� gUQH÷LQ�� oHúLGLQ� ÕVODK� HGLOPHVL� VÕUDVÕQGD� \DSÕODQ�
�UHWLPGHQ�HOGH�HGLOHQ�PDWHU\DOOHU��oHúLW� WDQÕPODQPDNVÕ]ÕQ� W�NHWLP�DPDFÕ\OD�VDWÕODELOLU��
.H]D��GHQH\VHO�DUDúWÕUPDODUGD�NXOODQÕODQ�\HQL�WDKÕO�ELWNLVLQGHQ��UHWLOHQ�WDKÕO�WDQHOHULQLQ�
ELU� oLIWoL\H� KD\YDQODUÕQD� \HP� RODUDN� YHULOPHVL�� \HQLOL÷L� RUWDGDQ� NDOGÕUÕFÕ� ELU� HOGHQ�
oÕNDUPD�WHúNLO�HWPH]620��$QFDN��EX�VDWÕú��R�DUWÕN��U�QOHUOH�VÕQÕUOÕ�ROPDOÕGÕU��(÷HU�ÕVODKoÕ�
GDKD�ID]OD��UHWLP�\DSDU�YH\D�DUWÕN��U�Q�Q�VDWÕúÕQÕQ�\DSÕOGÕ÷Õ�oLIWoL�R��U�Q��HNHU�YH�RQGDQ�
HOGH�HWWLNOHULQL�VDWDUVD��EX�GXUXP��VDWÕúÕQ�XPXPD�VXQXOPDVÕ�DPDFÕ�LoLQ�\DSÕOGÕ÷ÕQD�LúDUHW�
HGHU�YH�\HQLOL÷L�RUWDGDQ�NDOGÕUÕFÕ�ELU�XPXPD�VXQPD�WHúNLO�HGHU621.  

&395¶GH��D\UÕFD��oHúLW�XQVXUODUÕQÕQ�HOGHQ�oÕNDUÕOPDVÕ��ELU�úLUNHW�WDUDIÕQGDQ�GL÷HU�
ELU�úLUNHWH�ROXUVD��DQFDN�EXQODUÕQ�LNLVLQGHQ�ELUL�WDPDPHQ�GL÷HULQH�ED÷OÕ�LVH�YH\D�KHU�LNLVL�
GH�WDPDPHQ��o�QF��ELU�úLUNHWH�ED÷OÕ�LVH��GDKD�ID]OD�HOGHQ�oÕNDUPD�\DSÕOPDPDVÕ�úDUWÕ\OD��
EX�ELU�XPXPD�VXQXOPD��HOGHQ�oÕNDUPD��RODUDN�GH÷HUOHQGLULOHPH\HFH÷L� LIDGH�HGLOPLúWLU�
(CPVR m.10/2)622. Bu hükme benzer bir hüküm, hukukumuzGD� G�]HQOHQPHPLúWLU��
%XQXQOD� ELUOLNWH�� EXUDGDNL� VDWÕú� YH\D� HOGHQ� oÕNDUPDQÕQ�� úLUNHWLQ� NHQGL� LoLQGH� YH\D�

                                                
618�%N]�%LWdHú.�P��� 
619 Benzer hüküm için bkz. CPVR m.10/3. 
620 Tritton, a.g.e., s. 441-442. 
621 Tritton, a.g.e., s. 442. 
622�ùLUNHWLQ�DQODPÕ�$YUXSD�7RSOXOXNODUÕ�$QODúPDVÕ��$7$��P���¶LQ�LNLQFL�SDUDJUDIÕQD�J|UH�EHlirlenecektir. 
%X� PDGGH\H� J|UH�� NRRSHUDWLIOHU� YH� NDPX� YH\D� |]HO� NDQXQODUOD� LGDUH� HGLOHQ� GL÷HU� W�]HO� NLúLOHU� GDKLO��
0HGHQL�.DQXQ�YH\D�7LFDUHW�.DQXQXQD�WDEL�úLUNHWOHUGLU��%XQXQOD�ELUOLNWH��&395�P����SDUDJUDI��¶QLQ�VRQ�
cümlesinde kooperatiflere bu hükmün uyguODQPD\DFD÷Õ�EHOLUWLOPLúWLU� 
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NHQGLQH� ED÷OÕ� úLUNHWOHUH� \DSÕOGÕ÷ÕQÕ�� GROD\ÕVÕ\OD� GD� XPXPD� VXQXOPDQÕQ� \DSÕOPDGÕ÷ÕQÕ�
GLNNDWH�DODUDN��\HQLOL÷LQ�\RN�ROPDGÕ÷ÕQÕ�V|\OH\HELOLUL]� 

Keza, CPVR D\UÕFD��ÕVODKoÕQÕQ�oHúLGLQLQ����.DVÕP������WDULKOL�8OXVODUDUDVÕ�6HUJL�
+DNNÕQGD� 6|]OHúPH� �&RQYHQWLRQ� RQ� ,QWHUQDWLRQDO� ([KLELWLRQV623�� NDSVDPÕQGD� UHVPv�
olarak kabul edilen bir sergide�YH\D�EXQD�Hú�GH÷HU�RODUDN��\H�ELU�GHYOHW�WDUDIÕQGDQ�UHVPv�
kabul edilen bir sHUJLGH�J|VWHULOPLú�ROPDVÕQÕ��NXOODQÕP�DPDFÕ\OD�XPXPD�VXQXOPD�RODUDN�
NDEXO�HWPHPLúWLU��&395�P��������.DQDDWLPL]FH��EX�KXVXV�%LWdHú.¶GD�G�]HQOHQPHPLú�
ROPDVÕQD� UD÷PHQ�� EXUDGD� ELU� NXOODQÕP� DPDFÕ\OD� VDWÕú� YH\D� XPXPD� VXQXOPD�
ROPDGÕ÷ÕQGDQ�� \HQLOLN� \RN� ROPD\DFDNWÕU�� %X� VHUJL� V�UHVLQLQ� VÕQÕUODQPDVÕ� NRQXVXQGD�
&395¶GH� ELU� K�N�P� \HU� DOPDPDNWDGÕU624�� %X� QHGHQOH� ÕVODKoÕ�� oHúLGLQL�� EX� VHUJLOHUGH�
EDúYXUX�WDULKLQGHQ�|QFH�\ÕOODUFD�VHUJLOHPHVL��\HQLOL÷L�\RN�HWPH]625. 

�����)DUNOÕOÕN� 
 

%LWNL� ÕVODKoÕ� KDNNÕ� KXNXNODUÕ� \HQLOL÷L�� PDWHU\DOLQ� WLFDUvOHúWLULOPHVL� DoÕVÕQGDQ�
EHOLUOHUNHQ�� IDUNOÕOÕ÷Õ� �GLVWLQFWQHVV��� ELU� oHúLGLQ� GL÷HUL\OH� NDUúÕODúWÕUÕOPDVÕ� VXUHWL\OH�
EHOLUOHPHNWHGLU��%X�DoÕGDQ�IDUNOÕOÕN�úDUWÕ��SDWHQWWHNL�\HQLOLN�úDUWÕQD�\DNÕQGÕU626.   

)DUNOÕOÕN� úDUWÕ�� oHúLWOL� �ONH� KXNXNODUÕQGD� HVDV� LWLEDUL\OH� EHQ]HU� úHNLOGH�
G�]HQOHQPLúWLU��8329¶GD� \HU� DODQ� IDUNOÕOÕN� NULWHULQH� J|UH�� oHúLW�� EDúYXUXQXQ�\DSÕOGÕ÷Õ�
]DPDQGD� KHUNHVoH� ELOLQHQ� GL÷HU� oHúLWOHUGHQ� DoÕNoD� D\ÕUW� HGLOHELOLU� ROPDOÕGÕU� �P����� %X�
G�]HQOHPH�� &395� P������ $OPDQ� %LWNL� dHúLGL� .RUXPD� .DQXQX� (SortenschG m.3), 

$PHULNDQ� %LWNL� dHúLGL� .RUXPD� .DQXQX� >393$�P������ �D�� ���@� YH� KXNXNXPX]GD� GD��
�%LWdHú.�P������NDEXO�HGLOPLúWLU�� 

*|U�OG�÷�� �]HUH�� IDUNOÕOÕN� LoLQ� LON� úDUW�� ÕVODK� HGLOHQ� oHúLGLQ� ³herkesçe bilinen” 

GL÷HU�oHúLWOHUGHQ�IDUNOÕ�ROPDVÕ�JHUH÷LGLU��%HOLUWHOLP�NL��KHUNHVoH�ELOLQHQ�GL÷HU�oHúLWOHULQ��
NRUXQDQ� ELU� oHúLW� ROPDVÕ� JHUHNPH]�� 'L÷HU� ELU� LIDGH\OH�� \HQL� ELWNL� oHúLGL�� |QFHNL� oHúLW�
ÕVODKoÕ�KDNNÕ�LOH�NRUXQX\RU�ROVXQ�YH\D�ROPDVÕQ��RQGDQ�IDUNOÕ�ROPDOÕGÕU��=LUD������8329�
6|]OHúPHVL�� &395� YH� KXNXNXPX]GD�� oHúLW� WDQÕPÕ�� ELWNL� ÕVODKoÕ� KDNNÕQÕQ� NDEXO�� LoLQ�
JHUHNOL� úDUWODUÕQ� NDUúÕODQÕS� NDUúÕODQPDGÕ÷Õ� GLNNDWH� DOÕQDUDN� GH÷LO�� ELOLPVHO� G�]H\GH�
\DSÕOPÕúWÕU627��%X�DoÕGDQ�8329������6|]OHúPHVL�������WDULKOL�6|]OHúPHGHQ�D\UÕOPÕúWÕU��
=LUD��|QFHNL������WDULKOL�6|]OHúPHGH�oHúLGLQ�WDQÕPÕ��QHUHGH\VH�8329�DOWÕQGD�NRUXQPD�
\HWHQH÷LQH� VDKLS�ROPD� LOH� HúLW� WXWXOPXúWX��%XQD�NDUúÕOÕN�������8329��oHúLW� WDQÕPÕQGD�
                                                
623����.DVÕP�����¶GH�UHYL]H�HGLOPLúWLU� 
624�3DULV�6|]OHúPHVL�P�����YH�P����JHUH÷L��EX�V�UH��SDWHQWOHU�YH�ID\GDOÕ�PRGHOOHU�LoLQ�RQ�LNL�D\��HQG�VWUL\HO�
WDVDUÕP� YH� PDUNDODU� LoLQ� DOWÕ� D\GÕU�� +XNXNXPX]GD�� 3DW.+.� P���¶GH� EX� V�UH�� ³6HUJLOHUGH� 7HúKLU�
+DNNÕQGDQ�'R÷DQ�5�oKDQ�+DNODUÕ´�EDúOÕ÷Õ�DOWÕQGD�RQ�LNL�D\�LOH�VÕQÕUODQPÕúWÕU��� 
625 Kooij, a.g.e., s. 22. 
626 Janis/Kesan, a.g.m., s. 747, dn. 64; Kooij, a.g.e., s. 15. 
627 Tritton, a.g.e., s. 429-430. 
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GD�� \HNQHVDNOÕN�� IDUNOÕOÕN� YH� GXUXOPXúOXN� úDUWÕQD� WHNDE�O� HGHQ� LIDGHOHU628� \HU� DOPÕúWÕU��
$QFDN� EX� úDUWODU�� NRUXPD� LoLQ� JHUHNOL� úDUWODUGDQ� GDKD� D]� VHUW� ROPDOÕGÕU629�� 'L÷HU� ELU�
LIDGH\OH��WHNQLN�DoÕGDQ�EDNÕOGÕ÷ÕQGD�oHúLW��NRUXQDELOLU�oHúLW�LOH�D\QÕGÕU��DQFDN�oHúLW�RODUDN�
WDQÕPODQPDN� LoLQ� EX� úDUWODUÕQ� NDUúÕODQPDVÕ�� NRUXQPDVÕ� LoLQ� JHUHNOL� RODQ� GHUHFHGH�
ROPD\DFD÷ÕQGDQ�� ³oHúLW´� LOH� ³NRUXQDELOLU� oHúLW´LQ� ELUOHúLPLQH� KDN� YHULOHPH]630. Bu 

QHGHQOH�oHúLGLQ�WDQÕPÕ��NRUXPD�LoLQ�JHUHNOL�úDUWODUGDQ�GDKD�D]�VHUW�ROPDOÕGÕU631��gUQH÷LQ��
CPVO Temyiz Kurulu (The Board of Appeal of the Community Plant Variety Office) 14 

0D\ÕV� ����� WDULKOL�� $� ��������� QR¶OX� NDUDUÕQGD�� ,QXLW� DGOÕ� oHúLGLQ� 1RYDVQRZ� DGOÕ�
oHúLWWHQ�DoÕNoD�D\ÕUW� HGLOHELOLU� ROPDGÕ÷ÕQÕ�� EXQXQOD� ELUOLNWH�EX�oHúLGLQ�&395�P����¶GH�
LIDGH� HGLOHQ� oHúLW� WDQÕPÕQD� JLUGL÷LQL� EHOLUWPLúWLU632�� =LUD�� oHúLGLQ� ³NRUXPD� LoLQ� JHUHNOL�
W�P�úDUWODUÕ� WDúÕ\ÕS�WDúÕPDGÕ÷ÕQD�EDNÕOPDNVÕ]ÕQ´�LIDGHVL��oHúLW�RODUDN�QLWHOHQGLUPHN�LoLQ�
NRUXPD� úDUWODUÕQD� VDKLS� ROPD\Õ� ]RUXQOX� NÕOPDPDNWDGÕU�� %X� LIDGH�� oHúLGLQ�� &395�
DQODPÕQGD� ELU� ELWNL� JUXEX� KkOLQH� JHOPHVL� LoLQ� IDUNOÕOÕ÷ÕQ� |]HO� ELU� VHYL\HGH� ROPDVÕQÕ�
gerektirmemektedir633. Üstelik, karakteristiNOHULQ�HQ�D]�ELULQGH�KDILI�IDUNOÕOÕN�oHúLW�RODUDN�
nitelendirme için yeterli olabilir634�� 2OD\GD�� ,QXLW� DGOÕ� oHúLW�� 1RYDVQRZ� oHúLGL� LOH�
NDUúÕODúWÕUÕOGÕ÷ÕQGD� J|U�OPHNWHGLU� NL�� ,QXLW¶GH� X]XQ� \DVVÕ� \DSUDNODUÕQ� VD\ÕVÕ� �� LNHQ�
1RYDVQRZ¶GD����ELWNLQLQ�\�NVHNOL÷L�LVH���FP¶\H�NDUúÕOÕN����FP¶GLU��<DSUDNODUÕQ�E�\�PH�
úHNOLQGH� �X]XQOX÷X�� JHQLúOL÷L��� \DSUDNODUÕQ� UHQJLQGH�� N|N�Q� X]XQOX÷XQGD� YH� oLoH÷LQ�
ER\XWXQGD� IDUNOÕOÕNODU�� EX� ELWNLQLQ� &395� P����� DQODPÕQGD� ELU� oHúLW� ROGX÷X� YH� EHONL�
&395� NRUXPDVÕQÕQ� NRQXVX� RODELOHFH÷L� DQODPÕna gelir635�� %X� ROD\GD�� ELU� ELWNL� oHúLGL�
RODUDN� QLWHOHQHQ� ,QXLW�� 1RYDVQRZ¶GDQ� DoÕNoD� D\ÕUW� HGLOHELOLU� ROPDGÕ÷ÕQGDQ�� &395�
NRUXPDVÕ� HOGH� HGHPHPLúWLU�� 'HPHN� NL�� oHúLW� GL÷HU� oHúLWWHQ� D\ÕUW� HGLOHELOLU� ROPDOÕ��
\HNQHVDN� ROPDOÕ�� IDNDW� GL÷HU� oHúLGLQ� NRUXPD� LoLQ� JHUHNOL� RODQ� GHUHFHGH� DoÕNoD� D\ÕUW�
HGLOHELOLU�ROPDVÕ��NH]D��\HWHUOL�úHNLOGH�\HNQHVDN�ROPDVÕ�JHUHNPHPHNWHGLU636. 

                                                
628 “Bir genotipten veya genotiplerin kombinasyonunGDQ� RUWD\D� oÕNDQ� NDUDNWHULVWLNOHULQ� NHQGLQL�
J|VWHUPHVL\OH� WDQÕPODQDQ´� ������ 8329� P���YL� ELULQFL� EHQW�� LIDGHVL�� \HNQHVDNOÕ÷D�� ³HQ� D]� ELU� WLSLN�
NDUDNWHULVWL÷LQ� NHQGLQL� J|VWHUPHVL\OH� GL÷HU� ELWNL� JUXEXQGDQ� D\UÕODQ´� ������ 8329� P���YL� LNLQFL� EHQW��
ifadesi, farklÕOÕ÷D��³GH÷LúPHNVL]LQ�oR÷DOWPD\D�X\JXQOX÷X�EDNÕPÕQGDQ�ELU�ELULP�RODUDN�NDEXO�HGLOHQ´�������
8329�P���YL��o�QF��EHQW��LIDGHVL�GH�GXUXOPXúOX÷D�WHNDE�O�HWPHNWHGLU� 
629 Greengrass, a.g.m., s. 467; Tritton, a.g.e., s. 430. 
630 Heitz, André, “International Property Rights and Plant Variety Protection in Relation to Demands of 
the World Trade Organization and Farmers in Sub-Sharan Africa”, s. 12, 
http://www.fao.org/agp/agps/abidjan/paper9.htm., [20.01.2003].  
631 Greengrass, a.g.m., s. 467. 
632 www.cpvo.eu.int/documents/decisionBOA/2003/INUITen.pdf [19.09.2005]. 
633 www.cpvo.eu.int/documents/decisionBOA/2003/INUITen.pdf [19.09.2005]. 
634 www.cpvo.eu.int/documents/decisionBOA/2003/INUITen.pdf [19.09.2005]. 
635 www.cpvo.eu.int/documents/decisionBOA/2003/INUITen.pdf [19.09.2005]. 
636 Bu yönde CPVO Temyiz Kurulunun (the Board of Appeal of the Community Plant Variety Office) 1 
1LVDQ� ����� WDULKOL� YH� $� ���������� $� ���������� $� ��������� QR¶OX� NDUDUÕ� LoLQ� EN]��
www.cpvo.eu.int/documents/decisionBOA/2003/Maribelleen.pdf [19.09.2005]. 
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6RQXo� RODUDN�� ÕVODKoÕ� KDNNÕ� G�]HQOHPHOHULQFH� NRUXQPD\DQ� oHúLWOHU� GH� ELU� oHúLW�
RODUDN� GLNNDWH� DOÕQGÕ÷ÕQGDQ�� NRUXQPDVÕ� LVWHQHQ� ELU� ELWNL� oHúLGLQLQ� EXQODUGDQ� GD� IDUNOÕ�
ROPDVÕ�JHUHNLU��%DúND�ELU�DQODWÕPOD��|QFHNL�oHúLW��NRUXPD�LoLQ�JHUHNOL�QLWHOLNOHUH�VDKLS�
ROPDVD� ELOH�� H÷HU� oHúLW� WDQÕPÕ� LoHULVLQH� JLUL\RUVD�� oHúLW� RODUDN� QLWHOHQGLULOLU637. Bu 

QHGHQOH�� ÕVODK� HGLOPHPLú� �\DEDQL�� oHúLWOHU� YH\D� oLIWoLOHULQ� X]XQ� \ÕOODUGÕU� NXOODQGÕNODUÕ�
JHOHQHNVHO� oHúLWOHU� NRUXPD� NDSVDPÕQGD� ROPDPDVÕQD� NDUúÕQ�� IDUNOÕOÕN� úDUWÕ� DoÕVÕQGDQ�
GLNNDWH�DOÕQÕU638��=LUD��EX�oHúLWOHU�GH��oHúLW�WDQÕPÕQGDNL�úDUWODUÕ�NDUúÕODPDNOD�ELUOLNWH�\HQL�
GH÷LOGLU��'ROD\ÕVÕ\OD��NRUXQDELOLU�ELU�oHúLW�GH÷LOGLU��%XQD�NDUúÕOÕN��EX�oHúLWOHU�GH�IDUNOÕOÕN�
NULWHUL� DoÕVÕQGDQ� GLNNDWH� DOÕQDFDN� KHUNHVoH� ELOLQHQ� ELU� oHúLWWLU�� 2\VD�� oHúLW� RODUDN�
QLWHOHQGLULOPH�NRUXPD�LoLQ�JHUHNOL�úDUWODUD�VDKLS�ROPD�LOH�D\QÕ�HVDVODUD�ED÷ODQPÕú�ROVD�
LGL�� |QFHNL� oHúLW�� NRUXQDQ�ELU� oHúLW�RODUDN�QLWHOHQGLULOHPH\HFH÷L� LoLQ�� VRQUD�EDúYXUXODQ�
oHúLW�|QFHNLQGHQ�IDUNOÕ�ROPDPDVÕQD�UD÷PHQ�NRUXPD�HOGH�HGHELOHFHNWL�� 

%LWdHú.�� KHUNHVoH� ELOLQHQ� oHúLWOHUH� |UQHN� YHUPLúWLU�� %XQD� J|UH�� ELU� oHúLGH�
KHUKDQJL�ELU��ONHGH�EDúYXUX�VRQXFXQGD� ÕVODKoÕ�KDNNÕ�YHULOPHVL�YH\D�oHúidin katalogda 

\HU� DOPDVÕ� KkOLQGH�� oHúLGLQ� KHUNHVoH� ELOLQGL÷L� NDEXO� HGLOLU� �P�������%X�K�N�P�� VDGHFH�
ÕVODKoÕ� KDNNÕ� VLFLOLQH� ND\GHGLOHQ� oHúLWOHULQ� KHUNHVoH� ELOLQGL÷LQL� GH÷LO� GH�� GL÷HU� ELU�
NDWDOR÷D� ND\GHGLOHQ� oHúLWOHULQ� GH� KHUNHVoH� ELOLQLU� RODFD÷ÕQÕ� NDEXO� HWPLúWLU�� =LUD�� ED]Õ�
�ONHOHUGH�VDGHFH�NRUXQDQ�oHúLWOHULQ�WHVFLOL�GH÷LO�GH��úDUWODUÕ�WDP�RODUDN�NDUúÕODPDPDVÕQD�
NDUúÕQ�� WDUÕP� LoLQ� KkOk� |QHPOL� RODQ� DQFDN�� ÕVODKoÕ� KDNODUÕQD� LOLúNLQ� G�]HQOHPHOHUFH�
NRUXQPD\DQ� oHúLWOHULQ� GH� WHVFLOL�� \D\JÕQ� ELU� X\JXODPDGÕU639. Örne÷LQ�� øQJLOWHUH¶GH�
WDUÕPVDO��DJULFXOWXUDO��W�UOHU�YH�ED]Õ�VHE]H��YHJHWDEOH��W�UOHUL��WLFDUv�RODUDN�NXOODQÕOPDGDQ�
|QFH�XOXVDO�ELU� OLVWH\H�ND\GHGLOPHN�]RUXQGDGÕU��.D\ÕWOD��EX�oHúLWOHU�ELOLQLU�KkOH�JHOPLú�
olur640�� $\QÕ� úHNLOGH�� �ONHPL]GH� GH�� ���� VD\ÕOÕ� 7RKXPOXNODUÕQ� 7HVFLO�� .RQWURO� YH�
6HUWLILNDV\RQX� +DNNÕQGD� .DQXQ� EXOXQPDNWDGÕU�� %X� .DQXQ� X\DUÕQFD� WHVFLO� HGLOHQ�
WRKXPOXNODU� GD� GLNNDWH� DOÕQÕU�� %|\OHOLNOH� EX� oHúLW�� KHUNHVoH� ELOLQHQ� ELU� oHúLW� RODUDN��
RQGDQ�IDUNOÕ�ROPD\DQ�GL÷HU�oHúLGLQ�ÕVODKoÕ�KDNNÕQFD�NRUXQPDVÕQÕ�HQJHller.  

*UHHQJUDVV¶D� J|UH�� VDGHFH� UHVPv� ND\ÕWODUD� JLULú�� ELOJL\L� NDPX\D� DoÕN� KkOH�
JHWLUPH\HFH÷LQGHQ��EX�GXUXP�KHUNHVoH�ELOLQLU�ROPDN�LoLQ�\HWHUVL]�RODELOLU641. Keza, bir 

ELWNL�oHúLGL�ELOJLVLQLQ�KHUNHVoH�ELOLQPHVL�LoLQ��WRSOXPGD�KDQJL�|Oo�GH�\D\ÕOPDVÕ�JHUHNWL÷i 

de belirsizdir642��.DQDDWLPL]FH��WHVFLO�HGLOHQ�oHúLWOHULQ��NDPXQXQ�HULúLPLQH�DoÕN�ROPDVÕ��
KHUNHVoH�ELOLQPH�LoLQ�\HWHUOL�ROPDOÕGÕU��%LWdHú.��EDúYXUX\D�YH�ÕVODKoÕ�KDNNÕQÕQ�WHVFLOLQH�
LOLúNLQ� GL÷HU� EHOJHOHULQ� LOJLOL� RODQ� KHUNHVoH� .�W�NWHQ� LQFHOHQHELOHFH÷L� K�NPünü 

                                                
637 Tritton, a.g.e., s. 430; Heitz, a.g.m., s. 12. 
638 Bkz. UPOV TG/1/3, s. 13. 
639 Kooij, a.g.e., s. 12.   
640 Tritton, a.g.e., s. 430. 
641 Greengrass, a.g.m., s. 468. 
642 Hannig, a.g.m., s. 237. 
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içermektedir (m.70/2)643��%X�QHGHQOH��.�W�÷H�WHVFLO�HGLOHQ�oHúLWOHU��KHUNHVoH�ELOLQLU�KkOH�
JHOLU��'L÷HU�\DQGDQ��EHOLUWPHN�JHUHNLU�NL��.DQXQ�oHúLGLQ�ND\GÕQÕ�KHUNHVoH�ELOLQPH�LoLQ�
\HWHUOL�J|UG�÷�QGHQ��EX�ND\ÕWODU�NDPX�WDUDIÕQGDQ�ELOLQPHVH�GDKL��EX�GL÷HU�oHúLW�KHUNHVoH�
ELOLQHQ�ELU�oHúLW�RODUDN�QLWHOHQGLULOPHOLGLU� 

+HUNHVoH� ELOLQPH�� WHVFLOGHQ� EDúND� úHNLOOHUGH� GH� WHVSLW� HGLOHELOLU644. Buna göre, 

KHUNHVoH�ELOLQPH��oHúLGLQ�NXOODQÕOPD\D�EDúODQPDVÕ�YH\D�PHVOHNv�ELU�NXUXOXúXQ�oHúLWOHU�
NDWDOR÷XQGD�\HU� DOPDVÕ�YH\D�ELU� referans koleksiyonuna dahil edilmesi gibi durumlara 

EDNÕODUDN� GD� WHVSLW� HGLOHELOLU� �%LWdHú.� P������� dHúLW� ELU� \HUH� ND\ÕW� HGLOPHGHQ� GH�
NXOODQÕOPD\D�EDúODQPÕúVD� KHUNHVoH� ELOLQLU� KDOH� JHOHELOLU��gUQH÷LQ� oHúLW�� �UHWLOPLú�YH\D�
SD]DUODQPÕúVD��KHUNHVoH�WDQÕQDFDNWÕU��'ROD\ÕVÕ\OD��oHúLGLQ�KHUNHVoH�ELOLQLU�ROPDVÕ�LoLQ�ELU�
\HUH�ND\GHGLOPLú�ROPDVÕ�JHUHNPHPHNWHGLU��dHúLGLQ�KHUNHVoH�ELOLQGL÷L�GL÷HU�GHOLOOHUOH�GH�
ispat edilebilir. 

.DQXQ��KHUNHVoH�ELOLQPH\L�VÕQÕUOD\ÕFÕ�ELU�úHNLOGH�VD\PD\DUDN�|UQHNOHQGLUPLúWLU��
Kanunun “giEL� GXUXPODUD� EDNÕODUDN� GD´� �%LWdHú.� P�����645 ifadesinden  herkesçe 

ELOLQPHQLQ�EDúND�\ROODUOD�GD�LVSDW�HGLOHELOHFH÷L�DQODúÕOPDNWDGÕU��gUQH÷LQ��ELU�oHúLGL�D\ÕUW�
HGHELOHFHN�WHPHO�|]HOOLNOHULQL�LoHUHQ�ELU�\D\ÕP�GD��KHUNHVoH�ELOLQPH\H�KL]PHW�HGHELOLU646. 

Herkesçe ELOLQHQ�oHúLWOHULQ��EX�QLWHOL÷LQL�EHOOL�ELU�WDULKWHQ�|QFH�ND]DQPDVÕ�JHUHNLU��
%XQD� J|UH�� GL÷HU� oHúLGLQ� EDúYXUX� YH� U�oKDQ� KDNNÕ� WDULKLQGH�� KHUNHVoH� ELOLQLU� ROPDVÕ�
JHUHNLU��%LWdHú.�P�������gUQH÷LQ��ELU�oHúLGLQ�WHVFLOL�LoLQ�EDúYXUX�\DSÕOGÕ÷ÕQGD��EDúYXUX�
tarihiQGHQ� oRN� ]DPDQ� |QFH� KHUNHVoH� ELOLQHQ� GL÷HU� ELU� oHúLW�� GDKD� VRQUD� EX� QLWHOL÷LQL�
ND\EHWPLúVH��IDUNOÕOÕN�úDUWÕ�LoLQ�GLNNDWH�DOÕQPD]��� 

)DUNOÕOÕN�LoLQ�LNLQFL�úDUW��\HQL�oHúLGLQ��KHUNHVoH�ELOLQHQ�GL÷HU��ELU�oHúLWWHQ�DoÕNoD�
D\ÕUW�HGLOHELOLU�ROPDVÕGÕU��$oÕNoD�D\ÕUW�HGLOHELOLUOL÷LQ�KDQJL�NULWHUOHUH�J|UH�RODFD÷Õ������
8329� 6|]OHúPHVL¶QGH� DoÕNoD� EHOLUWLOPHPLúWLU647�� %XQD� LOLúNLQ� RODUDN�� ����� 8329�
6|]OHúPHVL�P������D�¶GD�QLWHOH\LFL�RODUDN��³|QHPOL�|]HOOLNOHU´�LIDGHVL�\HU�DOPÕúWÕU��%XQD�
J|UH�� oHúLGLQ� ELU� YH\D� GDKD� ID]OD� ³önemli özellik”� DoÕVÕQGDQ� GL÷HU� ELU� oHúLWWHQ� D\ÕUW�
                                                
643�,VODKoÕ�+DNNÕ�.�W�÷��KDNNÕQGD�JHQLú�ELOJ�LoLQ�EN]��%|O�P���������,,� 
644 CPVO Temyiz Kurulu (the Board of Appeal of the Community Plant Variety Office), A 023/2003 nolu 
ROD\GD�� |QFHNL� oHúLGLQ� GDKD� HYYHO� ELU� WDULKWH� SD]DUODQPÕú� ROPDVÕQÕ� YH� KDONÕQ� HULúHELOHFH÷L� ELU� ERWDQLN�
EDKoHVLQGH� NRUXQPDVÕQÕ� YH� WHGDULN� HGLOHELOPHVLQL�� KHUNHVoH� ELOLQPH� LoLQ� \HWHUOL� EXOPXúWXU�
[www.cpvo.eu.int/documents/decisionBOA/2003/DecisionBCT9916BEGen.pdf (19.09.2005)]. 
645 Benzer hüküm için bkz. Amerikan PVPA § 2401 (b) (6) (C). 
646 Bkz. Amerikan PVPA § 2401 (b) (6) (B). 
647 CPVO Temyiz Kurulu (The Board of Appeal of the Community Plant Variety Office), CVPR m.7’de 
³DoÕNoD�D\ÕUW� HGLOHELOLUOL÷LQ´� WDQÕPODQPDGÕ÷ÕQÕ��EXQXQOD�ELUOLNWH�&395�P��¶GH�VDGHFH�ELU�NDUDNWHULVWLNWH�
IDUNOÕOÕ÷ÕQ�\HWHUOL�RODELOHFH÷LQLQ�YXUJXODQGÕ÷ÕQÕ�EHOLUWPLúWLU��$oÕNoD�D\ÕUW�HGLOHELOLUOL÷LQ�\RUXPODQPDVÕQGD�
daha fazla yol göstericinin UPOV’un TG/1/3 Rehberinde (General Introduction to the examination 
distinctness, uniformity and stability and the development harmonized descriptions of new plant varieties) 
YHULOGL÷LQL��EX� UHKEHUH�J|UH��NDUDNWHULVWLNOHUGHNL� IDUNOÕOÕ÷ÕQ� WXWDUOÕ� YH�DoÕN�ROPDVÕ�KkOLQGH�oHúLGLQ�DoÕNoD�
D\ÕUW� HGLOHELOLU� ROGX÷XQXQ� G�ú�Q�OHELOHFH÷LQLQ� LIDGH� HGLOGL÷L�� 7HP\L]� .XUXOX� WDUDIÕQGDQ� EHOLUWLOPLúWLU��
Üstelik, TG/1/3 karakteristiklerin seçimine bir rehber VD÷ODGÕ÷Õ�7HP\L]�.XUXOX�WDUDIÕQGDQ�LIDGH�HGLOPLúWLU�
[www.cpvo.eu.int/documents/decisionBOA/2004/DecisionSunglowEN.pdf. (19.09.2005)].  
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HGLOHELOLU� ROPDVÕ� JHUHNLU�� $QFDN�� EX� LIDGH� GRNWULQGH� KDNOÕ� RODUDN� HOHúWLULOPLúWLU648. 

(OHúWLULQLQ�QHGHQL��ELU�NDUDNWHULVWL÷LQ�³QDVÕO�|QHPOL´�RODFD÷ÕQÕQ�EHOLUOHQPHVLQLQ�J�oO�÷��
yönündendir649. Zira, “önemli karDNWHULVWLN´�LIDGHVL�JHUHNVL]�\HUH�DQODPÕ�EHOLUVL]OHúWLULU��
IDUNOÕOÕ÷Õ� DoÕNODPDGDQ� ]L\DGH�� NDUÕúÕNOÕ÷D� \RO� DoDU650�� 'L÷HU� ELU� LIDGH\OH�� |QHPOL�
NDUDNWHULVWLN� LIDGHVL�� NRUXQDELOLU� oHúLGLQ��GH÷HUOL�ED]Õ�|]HOOLNOHUL� LOH�PHYFXW�oHúLWOHUGHQ�
IDUNOÕ� ROPDVÕ� JHUHNWL÷L� úHNOLQGH� DQODúÕOPD\D� QHGHQ� RODELOLU651�� 2\VD�� IDUNOÕOÕN� LoLQ�
NDUDNWHULVWL÷LQ�R��U�QH�GH÷HUOL�ELU�|]HOOLN�ND]DQGÕUPDVÕQD�JHUHN�\RNWXU� 

�����8329�6|]OHúPHVLQGH�³|QHPOL�|]HOOLN´� LIDGHVL� WHUN�HGLOHUHN��³|]HOOLNOHULQ�
NHQGLQL�J|VWHUPHVL´� LIDGHVL�EHQLPVHQPLúWLU��%XQD�J|UH�������8329�P���YL¶GH�oHúLGLQ�
WDQÕPÕQGD�� ³ELU�YH\D�ELUGHQ� ID]OD�JHQRWLSLQ�RUWD\D�oÕNDUGÕ÷Õ�ED]Õ�özelliklerin kendisini 

göstermesiyle WDQÕPODQDQ�YH�D\QÕ�W�U�LoLQGHNL�GL÷HU�JHQRWLSOHUGHQ�HQ�D]�ELU�WLSLN�|]HOOL÷L�
LOH�D\UÕODQ´�LIDGHVL�EXOXQPDNWDGÕU��.H]D��D\QÕ�K�N�P�%LWdHú.�P���H��&395�P����¶GH�GH�
\HU� DOPDNWDGÕU�� gWH� \DQGDQ�� ³|QHPOL� |]HOOLN´� LIDGHVL� &395� P��¶GH� \HU� DOPDPDVÕQD�
NDUúÕQ��|QV|]�QGH��3UHDPEOH��\HU�DOPÕúWÕU��%X�QHGHQOH��|QHPOL�|]HOOLN�GH÷HUOHQGLUPHVL��
7RSOXOXN�ÕVODKoÕ�KDNNÕQÕQ�YHULOPHVL�LoLQ�JHUHNOLGLU��IDNDW�EX�|]HOOLNOHULQ�|QHPL��RQODUÕQ�
HNRQRPLN�GH÷HUL\OH� LOJLOL�GH÷LOGLU652��%X�DoÕGDQ�EHOLUOH\LFL�RODQ�|]HOOLNOHU��oLoHNOHULQLQ�
UHQJL�JLEL�VDGHFH�oHúLGLQ�WDQÕQPDVÕ\OD�LOJLOLGLU653.  

g]HOOLNOHULQ� NHQGLQL� J|VWHUPHVL�� �NLP\DVDO�EL\RORMLN� \DSÕ� LOH� LOJLOL) fizyolojik 

YH\D� �GÕú� J|U�Q�úOH� LOJLOL�� PRUIRORMLN� |]HOOLNOHUH� J|UH� EHOLUOHQHELOLU654�� gUQH÷LQ��
IL]\RORMLN�YH\D�JHQHWLN�RODUDN�D\ÕUW�HGLOHPH]�ELWNL��PRUIRORMLN�RODUDN�D\ÕUW�HGLOHELOHFH÷L�
gibi aksi durum da söz konusu olabilir655. Bu husus, Amerikan PVPA’da, aoÕNoD�LIDGH�
HGLOPLúWLU��%X�.DQXQD�J|UH��ELU�oHúLGLQ�GL÷HULQGHQ�IDUNOÕOÕ÷Õ��PRUIRORMLN��IL]\RORMLN�YH\D�
�|UQH÷LQ�EX÷GD\GD�XQXQ�|÷�W�OPH�YH�SLúLULOPH�|]HOOL÷L�JLEL�LúOHPH�YH\D��U�Q�|]HOOLNOHUL�
WDUDIÕQGDQ�EHOLUOHQHQ�KHU�ELU�|]HOOLN�GDKLO��GL÷HU�|]HOOLNOHUH�GD\DQÕU�NL��EX�GXUXP�oHúLGLQ�
JHQOHULQGHNL�IDUNOÕOÕ÷Õ�EHOLUOHPH\H�ELU�NDWNÕGD�EXOXQDELOLU´�>������E������@� 

<XNDUÕGD� LIDGH�HGLOGL÷L��]HUH�³DoÕNoD�D\ÕUW�HGLOHELOLUOLN´� LIDGHVL\OH� LOJLOL�RODUDN��
UPOV’da, belirli bir genotipin veya genotiplerin kombinasyonunun oUWD\D� oÕNDUGÕ÷Õ�
NDUDNWHULVWLNOHULQ� NHQGLQL� J|VWHUPHVL� �H[SUHVVLRQ�� UHIHUDQV� J|VWHULOPLúWLU��.H]D��&395�
P����¶GH� YH� oHúLGLQ� WDQÕPÕQD� LOLúNLQ� KXNXNXPX]GD� �%LWdHú.� P���H�� D\QÕ� G�]HQOHPH�
NDEXO�HGLOPLúWLU��%X�QHGHQOH�ÕVODKoÕ�KDNNÕ�LOH�LOJLOL�EDúYXUX�PDNDPÕ��oHúLGLQ�GL÷HU�ELOLQHQ�
                                                
648  Greengrass, a.g.m., s. 468; Kooij, a.g.e., s. 16; Tritton, a.g.e., s. 432. 
649 Greengrass, a.g.m., s. 468; Kooij, a.g.e., s. 16. 
650 Greengrass, a.g.m., s. 468; Tritton, a.g.e., s. 432. 
651 Greengrass, a.g.m., s. 468; Tritton, a.g.e., s. 432. 
652 Kooij, a.g.e., s. 16. 
653 Kooij, a.g.e., s. 16. 
654� ����� $OPDQ� 7RKXP� .DQXQX� �6HHG� $FW��� RULMLQDOOL÷L�� oHúLGLQ� ³PRUIRORMLN� YH� IL]\RORMLN�
NDUDNWHULVWLNOHU´GHNL�IDUNOÕOÕ÷Õ�RODUDN�LIDGH�HWPLúWL��P������ 
655 Hannig, a.g.m., s. 236 
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oHúLWOHUGHQ�IDUNOÕ�ROXS�ROPDGÕ÷ÕQD�NDUDU�YHULUNHQ��oHúLGLQ�LoVHO�JHQHWLN�\DSÕVÕQÕ�DUDúWÕUPD�
NRQXVX�\DSPD\DFDN��IDNDW�oHúLGLQ�GL÷HUOHULQGHQ�IDUNOÕ�|]HOOLNOHU�J|VWHULS�J|VWHUPHGL÷LQL�
inceleyecektir656 .  

*|U�OG�÷�� �]HUH� oHúLGLQ� IDUNOÕOÕ÷Õ�� |zelliklerin kendini göstermesiyle 

�H[SUHVVLRQ�� LOH� LOJLOLGLU�� (÷HU� ÕVODKoÕ� ELU� ELWNLQLQ� JHQHWLN� \DSÕVÕQÕ� GH÷LúWLUHELOLU� YH�
\DSÕODQ� EX� GH÷LúLNOLN� oHúLGL� WDQÕPD\Õ� P�PN�Q� NÕODQ� PRUIRORMLN� YH\D� IL]\RORMLN� ELU�
|]HOOLN� DoÕVÕQGDQ� ROPXúVD�� ÕVODK� HGLOHQ� EX� oHúLW� IDUNOÕ� ELU� ELWNL� oHúLGL� RODUDN�
korunabilecektir657.  

0RUIRORMLN�|]HOOLNOHULQ�EHOLUOHQPHVL��|UQH÷LQ�HOPD��DUPXW��D\YD�JLEL�PH\YHOHUGH��
oDQDN� �EDVLQ��� oLoHN� ]DUIÕ� �FDO\[��� FDO\[� WXEH�� FDUSHOV�� PH\YD� J|EH÷L� �FDYLW\� FRUH���
FRUHOLQHV�� UHQN�� EHQHN� �GRWV��� HWOL� NÕVPÕQ� WLS� YH� UHQJL�� úHNOL�� ROJXQODúPD� PHYVLPL��
JHQLúOL÷L�� NDEX÷X�� J|YGHVL� YH� NXOODQÕPÕ� JLEL� PH\YD� NDUDNWHUOHUL� �]HULQGH�
WHPHOOHQPLúWLU658�� 'L÷HU� ELWNLOHUGH�� WRPXUFXNODU�� D÷Do� NDEX÷X� UHQJL�� \DSUDNODU�� ELWNL�
úHNOL��VHUWOLN��JHQLúOLN�YH�VD÷ODPOÕN�\|Q�QGHQ�\DSÕODELOmektedir659. Bununla birlikte, bu 

VLVWHP� VDGHFH� oHúLWOHULQ� VÕQÕUOÕ� ELU�PLNWDUÕ� LoLQ� SUDWLN� ROXS�� E�\�N� \HWHQHN� YH� WHFU�EH�
gerektirir660�� 0RUIRORMLN� YH� NLP\DVDO� \DSÕQÕQ� EHOLUOHQPHVLQGH� \HQL� \|QWHPOHU� GH�
NXOODQÕOPDNWDGÕU661��(OHNWURQ�PLNURVNRS�WDUDPDVÕQÕQ�NXOODQÕOPDVÕ��WRPXUFXN��\DSUDN�YH�
SROHQ� \�]H\L� �]HULQGHNL� \HQL� PRUIRORMLN� D\UÕQWÕODU�� oHúLGLQ� WDQÕQPDVÕQÕ� �NLPOL÷LQ�
WHVSLWLQL��P�PN�Q�KkOH�JHWLUPLúWLU�� IDNDW�EX� WHNQLNOHULQ�JHQHO�X\JXODQDELOLUOL÷L�NRQXVX�
henüz bilinmemektedir662��dHúLGLQ�NLPOL÷LQL�WHVSLW�HWPHGH��JHO�HOHFWURSKRUHVLV�WHNQL÷L�LOH�
ELWNL� SURWHLQOHULQLQ� D\UÕOPDVÕ� NXOODQÕODELOLU�� ³SODQW� ILQJHUSULQWLQJ´� �ELWNL� SDUPDN� L]L��
RODUDN� DGODQGÕUÕODQ� EX� XVXO� VDGHFH� ED]Õ� oHúLWOHU� LoLQ� JHOLúWLULOPLúWLU663. Bu durumda 

ELWNLOHULQ� NLPOL÷LQL� WHVSLW� HWPH�� ERWDQLN� HQVWLW�OHULQGH� SURIHV\RQHO� ELU� NLúL� WDUDIÕQGDQ�
\DSÕODELOHFHNWLU664. 

'L÷HU� \DQGDQ�� PRUIRORMLN� IDUNOÕOÕNODU� GÕú� J|U�Q�POH� LOJLOL� ROGX÷XQGDQ�
ODERUDWXDUGD� LQFHOHPH� \DSPD\D� JHUHN� NDOPDGDQ� DoÕNoD� D\ÕUW� HGHELOLU�� %XQD� NDUúÕOÕN��
IL]\RORMLN� IDUNOÕOÕNODUÕQ�� |]HOOLNOH� LVWHQHQ� GD\DQÕNOÕOÕNODUÕQ� J|U�OPHVL�� oHúLGLQ�

                                                
656 Tritton, a.g.e., s. 430.   
657 Kooij, a.g.e., s. 16. 
658 Janick, a.g.e., s. 70; Adams/Bamford/Early, a.g.e., s. 12-14. 
659Janick, a.g.e., s. 70; Adams/Bamford/Early, a.g.e., s. 12-14. Sistematikte, bilgisayar teknolojisi ile 
WDPDPODQÕODQ��D\ÕUW�HWPH�YH�VÕQÕIODQGÕUPD\D�\DUGÕP�HGHQ��PLNWDUD�DLW�\HQL�PHWRWODU�JHOLúWLULOPLúWLU��EX�DODQ�
numerical taxanomi olarak bilinmektedir (Janick, a.g.e., s. 70). 
660 Janick, a.g.e., s. 70. 
661 Janick, a.g.e., s. 70. 
662 Janick, a.g.e., s. 70. 
663 Janick, a.g.e., s. 70. 
664 Janick, a.g.e., s. 71. 
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ODERUDWXDUGD� WHVW�HGLOPHVLQH�ED÷OÕGÕU665��(÷HU�EX�oHúLW�ELU�PHWRW��ELWNL�oHúLGLQL�\XNDUGD�
EDKVHGLOGL÷L�JLEL�WDP�ELU�WDQÕPD�YH�WDVYLUH�J|W�UPH]VH��ÕVODKoÕ�KDNNÕ�YHULOPH\HFHNWLU666. 

6RQXo� RODUDN�� oHúLGLQ� D\ÕUW� HGLOHELOLUOL÷L� \DSÕlacak teknik incelemeden sonra 

EHOLUOHQHELOLU�� %LWdHú.� P���� YG�� YH� &395� P���� YG�� JHUH÷LQFH� ELWNL� ÕVODKoÕ� KDNNÕ�
EDúYXUXVX�\DSÕOGÕ÷ÕQGD��oHúLGLQ�WHNQLN�LQFHOHPHVL�\DSÕOPDN��]HUH��EDúYXUX�PDNDPÕ�YH\D�
RQXQ� \HWNLOL� NÕOGÕ÷Õ� NXUXOXúODUFD� oHúLW� \HWLúWLULOLU�� %LWdHú.� P�����¶GD�� oHúLGLQ� WHNQLN�
EDNÕPÕQGDQ� LQFHOHQPHVL� LOH� LOJLOL� X\JXODPDODUÕQ� XVXO� YH� HVDVODUÕQÕQ� \|QHWPHOLNOH�
G�]HQOHQHFH÷L�LIDGH�HGLOPLúWLU��%LWdHú.�<|Q��P�����¶GH�)<'667�WHVWOHULQLQ�\DSÕOPDVÕQGD�
R� ELWNL� W�U�� LoLQ� 8329� YH� &392� WHNQLN� SUHQVLSOHULQLQ� HVDV� DOÕnarak, Bitki Özellik 

%HOJHOHULQGH�EHOLUWLOHQ�HVDVODU�YH�WHVW�NULWHUOHULQLQ�X\JXODQDFD÷Õ��EDúYXUXVX�\DSÕODQ�ELWNL�
W�U�QGH� 8329� YH� &392� WDUDIÕQGDQ� EHOLUOHQPLú� NULWHU� \D� GD� |]HOOLN� EHOJHVL� \RNVD�
NXUXOXúXQ� LQFHOHPH\L� EHOLUOHGL÷L� NHQGL� NULWHUOHUL� DoÕVÕQGDQ� \DSDFD÷Õ� LIDGH� HGLOPLúWLU���
&395¶GH�� EX� LQFHOHPH� LoLQ� øGDUv� .RQVH\� �$GPLQLVWUDWLYH� &RXQFLO�� WDUDIÕQGDQ� WHVW�
UHKEHUOHULQLQ� \D\ÕQODQPDVÕ� |QJ|U�OP�úW�U� �P������668�� gUQH÷LQ�� Lycopersicon 

lycopersicum�/��.DUVWHQ�H[��)DUZ���GRPDWHV��LoLQ�'86�WHVWL�SURWRNRO��KD]ÕUODQPÕúWÕU669. 

%X� WHVWWH�� LQFHOHQHFHN� NDUDNWHULVWLNOHU� EHOLUOHQPLúWLU��%XQD� J|UH�� ELWNLQLQ� E�\�PH� WLSL��
\DSUD÷ÕQ� |]HOOLNOHUL�� oLoHN� VDSÕQÕQ� |]HOOLNOHUL�� �PH\YHQLQ� úHNOL�� UHQJL� JLEL�� PH\YH\H�
LOLúNLQ� |]HOOLNOHUL�� ]DUDUOÕODUD� GD\DQÕNOÕOÕN� �Meloidogyne incognita’ya, Verticillum 

dahliae¶\H��PRVDLF�YLU�V�QH�GD\DQÕNOÕOÕN�JLEL��|]HOOLNOHUL��LQFHOHQHFHNWLU��.H]D��PHYFXW�
8329� WHVW� UHKEHUOHULQGHQ� GH� \DUDUODQÕODELOLU�� 8329�� WHVW� UHKEHUOHULQGH670, her bir 

NDUDNWHULVWLN�LoLQGH�RODVÕ�W�P�YDU\DV\RQODUÕ�D\ÕUW�HWPHN�LoLQ��LOJLOL�W�P�|]HOOLNOHU�VÕQÕIODUD�
D\UÕOPÕúWÕU671�� %X� YDU\DV\RQODU�� oLoH÷LQ� UHQJL�� ELWNLQLQ� ER\X�� \DSUD÷ÕQ� úHNOL�� J|YGHQLQ�
NDOÕQOÕ÷Õ�� SHWDOLQ� X]XQOX÷X� JLEL� PRUIRORMLN� �GÕú� J|U�Q�POH� LOJLOL�� YH\D� VR÷X÷D� YH\D�
KDVWDOÕ÷D� GD\DQÕNOÕOÕN� JLEL� IL]\RORMLN� �NLP\DVDO�EL\RORMLN� \DSÕ� LOH� LOJLOL�� YH� GL÷HUOHUL�
olabilir672��*HQHO�RODUDN�� ÕVODK�HGLOPLú��GH÷LúWLULOPLú��HQ�D]�ELU�NDUDNWHULVWLNOH�PH\GDQD�

                                                
665 Kooij, a.g.e., s. 16. 
666 Kooij, a.g.e., s. 16. 
667�)DUNOÕOÕN��\HNQHVDNOÕN�YH�GXUXOPXúOÕN�WHVWL��GLVWLQFWQHVV��XQLIRUPLW\�YH�VWDELOLW\�–DUS). 
668 Bkz. [CPVO-TP/44/2, 15.11.2001. 
[www.cpvo.eu.int/documents/TP/vegetales/TP%20lycopersicon%20151101.PDF (7.6.2005)]. 
669 CPVO-TP/44/2, 15.11.2001, 
[www.cpvo.eu.int/documents/TP/vegetales/TP%20lycopersicon%20151101.PDF (7.6.2005)]. 
670 General Introduction to the Examination of Distinctness, Uniformity and Stability and the Development 
of Harmonized Descriptions of New Varieties of Plants, TG/1/3, April 19, 2002, Geneva, 
[www.upov.int/en/publications/tg-rom/tg001/tg_1_3.pdf (13.7.2005)]. Buna ilâve doküman için TGP/7/1, 
Associated Document to the General Introduction to the Examination of Distinctness, Uniformity and 
Stability and the Development of  Harmonized Descriptions of New Varieties of Plants (document 
7*�������>ZZZ�XSRY�LQW�HQ�SXEOLFDWLRQV�WJS�GRFXPHQWV�WJS�B��SGI��������������@��$\UÕFD�KHU�ELU�W�U�LoLQ 
D\UÕ�D\UÕ�)<'��'86��UHKEHUL�KD]ÕUODQPÕúWÕU� 
671 Kooij, a.g.e., s. 15. 
672 Kooij, a.g.e., s. 15. 
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JHWLULOHQ� HQ� D]� ELU� IDUNOÕOÕN�� oHúLGLQ� IDUNOÕ� ROGX÷XQX� J|VWHUHELOLU673�� *|U�OG�÷�� �]HUH��
oHúLGLQ� DoÕN� IDUNOÕOÕ÷ÕQÕ� EHOLUOHPH�� NDOLWDWLI674, kantitatif675� YH\D� \DODQFÕ� NDOLWDWLI�
NDUDNWHUOHU�JLEL�SHN�oRN�IDNW|UH�ED÷OÕGÕU676.  

 

 8329�UHKEHULQGH��|]HOOLNOHUGHNL�IDUNOÕOÕ÷ÕQ�WXWDUOÕ�YH�DoÕN�ROPDVÕ�KkOLQGH��oHúLGLQ�
DoÕNoD� D\UÕW� HGLOHELOLU� RODELOHFH÷L� LIDGH� HGLOPLúWLU677�� 7XWDUOÕ� IDUNOÕOÕN�� \HWLúWLUPH�
denemelerindH� LQFHOHQHQ� |]HOOLNOHULQ� \HWHUOL� úHNLOGH� GXUXOPXú� ROPDVÕQÕ� JHUHNWLULU678. 

)<'� WHVWOHULQGH� GHQHPH� V�UHVL�� V�V� ELWNLOHULQGH� HQ� D]� ELU�� oRN� \ÕOOÕN� WDUOD� ELWNLOHUL� YH�
D÷DoODUGD��o��GL÷HU�W�UOHUGH�LVH�LNL�\HWLúWLUPH�VH]RQXGXU��%LWdHú.�<|Q�P�������� 
 

§ 4. YeknesakOÕN 

 

%LWdHú.�� NRUXPD� YHULOPHVLQLQ� úDUWODUÕQGDQ� ELUL� RODUDN� \HNQHVDNOÕ÷Õ�
(uniformity)679� NDEXO� HWPLúWLU�� %XQD� J|UH�� ÕVODK� HGLOPLú� ELWNL� oHúLGL�� D\ÕUW� HGLFL�
|]HOOLNOHULQL�KHU��UHWLPGHQ�VRQUD�PXKDID]D�HWPHOL��\DQL�EX�|]HOOLNOHU�GH÷LúPHGHQ�D\QÕ�
NDOPDOÕGÕU�P���680.  

<HNQHVDNOÕN�NULWHUL�� IDUNOÕOÕN�YH�GXUXOPXúOXN�NULWHUOHUL� LOH� LOLúNLOLGLU681. Zira, bir 

oHúLW�\HWHUOL�úHNLOGH�\HNQHVDN��KRPRMHQ��GH÷LOVH��EHQ]HU�oHúLWOHU�DUDVÕQGDNL�IDUNOÕOÕ÷ÕQÕQ�
EHOLUOHQPHVL�GH�V|]�NRQXVX�ROPD\DFDNWÕU682��,VODKoÕ�KDNODUÕ�EDúYXUXVXQXQ�NDEXO�Hdilmesi 

LoLQ��LOJLOL�|]HOOLNOHULQ�\HWHUOL�GHUHFHGH�\HNQHVDN�ROGX÷XQXQ�YH�EX�\HNQHVDN�|]HOOLNOHULQ�
ELUELULQL� L]OH\HQ� oR÷DOWÕPODU� VÕUDVÕQGD� YH\D� EHOLUOL� oR÷DOWÕP� G|QHPOHUL� VRQXQGD�
GH÷LúPHGHQ�NDOGÕ÷ÕQÕQ��GXUXOPXúOX÷XQ��GD�J|VWHULOPHVL�JHUHNHFHNWLU��%LWdHú.�P�8). 

<HNQHVDNOÕN��LOJLOL�|]HOOLNOHUGH�V|]�NRQXVX�RODFDNWÕU��)DUNOÕOÕN�úDUWÕQGD�J|U�OG�÷��
�]HUH�� D\ÕUW� HGLFLOLN�� |]HOOLNOHULQ� NHQGLQL� J|VWHUPHVL\OH� EHOLUOHQPHNWH\GL�� %X� QHGHQOH��
LOJLOL� |]HOOLNOHUGHNL� ³ELU� |UQHNOLN´�� EXQODUÕQ� NHQGLQL� J|VWHUPHVL� VXUHWL\OH� WHVSit 

HGLOHELOHFHNWLU��%X�DoÕGDQ�ÕVODKoÕ�KDNNÕ�LOH�LOJLOL�G�]HQOHPHOHU��JHQHWLN�\DSÕQÕQ�WHPHOLQL�
                                                
673 Kooij, a.g.e., s. 15. 
674� 1LWHOLNOH� LOJLOL� RODQ� NDUDNWHUOHUGLU�� gUQH÷LQ�� ELWNL� oHúLGL� NURPR]RP� VD\ÕVÕQGDNL� GH÷LúLNOLNOHUH� J|UH��
diploid, tetraploid, heksaploid olabilir. 
675 .DQWLWDWLI�NDUDNWHUOHU��³ER\��NLOR��V�W�YHULPL������WDQH�D÷ÕUOÕ÷Õ�YE��JLEL�|Oo�OHELOHQ�YH�HQ�G�ú�N�GH÷HUGHQ�
HQ� \�NVHN� GH÷HUH� GR÷UX� GH÷LúHQ�� IDNDW� DUDODUÕQGDNL� IDUNOÕOÕNODUÕQ� NHVLQ� VÕQÕUODUOD� D\UÕOPDGÕ÷Õ� QRUPDO�
GD÷ÕOÕP� H÷ULVL� J|VWHUHQ� NDUDNWHUOHU´GLU� �.DURO�6XOXGHUH�$\YDOÕ�� D�J�H��� V�� ������ gUPH÷LQ�� \DSUD÷ÕQ�
X]XQOX÷XQD�LOLúNLQ�NDQWLWDWLI�NDUDNWHUOHULQ�NHQGLQL�J|VWHUPHVL��oRN�NÕVD��NÕVD��RUWD��X]XQ��oRN�X]XQ�úHNOLQGH�
olabilir. 
676 TG/1/3, s. 15 [www.upov.int/en/publications/tgp/documents/tgp7_1.pdf. (13.07.2005)].  
677 TG/1/3, s. 14 [www.upov.int/en/publications/tgp/documents/tgp7_1.pdf. (13.07.2005)]. 
678�%N]��DúD÷ÕGD����� 
679�<HNQHVDNOÕN��XQLIRUPLW\���³KRPRMHQOLN´�LIDGHVLQLQ�NDUúÕOÕ÷ÕGÕU��-DQLV�.HVDQ��D�J�P��V������GQ������ 
680�$\QÕ�K�N�P�LoLQ�EN]�8329�P����$PHULNDQ�393$���������D�������øQJLOL]�3ODQW�9DULHWLHV�$FW��6FKHGXOH�
2, Part I; CPVR m.8. 
681 Tritton, a.g.e., s. 433. 
682 Tritton, a.g.e., s. 433. 
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ROXúWXUDQ� |]HOOLNOHULQ� J|U�Q�U� RODQODUÕ\OD� LOJLOL� RODUDN� \HNQHVDNOÕ÷Õ� DUDPDNWD�� JHQHWLN�
\DSÕGDNL� \HNQHVDNOÕ÷D� EDNPDPDNWDGÕU683�� %X� QHGHQOH�� KLEULG� oHúLWOHU� GH� \HNQHVDNOÕN�
úDUWÕQÕ� VD÷OD\DELOPHNWHGLU�� 0HOH]OHPH� QHWLFHVL� HOGH� HGLOHQ� YH� \HNQHVDN� RODQ�� LON�
JHQHUDV\RQ� KLEULG� oHúLGL� �)1 QHVOL��� LNLQFL� QHVLOGH� \HNQHVDN� ROPD\DQ� �KHWHURMHQ�� oHúLW�
üretebilir. Hibritlerde ilk neslin homojen görünmesi, dominant genlerden 

kaynaklaQPDNWDGÕU��'RPLQDQW�YH�UHVHVLI��oHNLQLN��JHQOHUGHQ�ROXúDQ�ELU�)1 hibridi, kendi 

LOH� G|OOHQGL÷LQGH� �VHOI-SROLQDWHV��� LNLQFL� JHQHUDV\RQ� ���� RUDQÕQGD� LNL]-ressesif gen 

ELWNLOHUL��UHWLU��%XQODU������GRPLQDQW�NDUDNWHULVWLNOHU�J|VWHUHQOHUH�NDUúÕOÕN��UHVVHVLI�JHQ 

NDUDNWHULVWL÷L� J|VWHUHFHNWLU�� %X� QHGHQOH�� J|U�Q�úH� J|UH� \HNQHVDN� RODQ� oHúLW�� JHUoHNWH�
\HNQHVDN� GH÷LOGLU684. +LEULWOHULQ�� \HNQHVDNOÕN� YH� GXUXOPXúOX÷X�� KLEULGLQ� NHQGLVLQLQ�
\HNQHVDNOÕ÷ÕQÕQ� YH\D� ED]Õ� úDUWODU� DOWÕQGD�� SDUHQWLQLQ� YH� NHQGLVLQLQ� \HNQHVDNOÕ÷ÕQÕQ�
incHOHQPHVL\OH�GH÷HUOHQGLULOHELOLU685.  

<HNQHVDNOÕN��NXOODQÕODQ�oR÷DOWÕP�PHWRGXQD�ED÷OÕ�RODUDN�GH÷LúLNOLN�J|VWHUHFHNWLU��
'L÷HU� ELU� LIDGH\OH�� oR÷DOWÕP� PHWRWODUÕQGDNL� IDUNOÕOÕNODU�� \HNQHVDNOÕN� RUDQÕQÕ� GD�
HWNLOHPHNWHGLU�� =LUD�� ELWNLOHU�� SDWHQWOHU� JLEL� D\QÕ� WDU]GD� LPkO� HGLOPH]OHU�� (úH\OL� \ROOD�
�WRKXPOD���oR÷DOWÕODQ�ELWNLOHU�ROGX÷X�JLEL��HúH\VL]�\DQL�YHMHWDWLI�\ROOD�oR÷DOWÕODQ�ELWNLOHU�
GH� YDUGÕU�� (úH\VL]� \HQLGHQ� �UHWLP� WHN� ELU� SDUHQWH� GD\DQGÕ÷ÕQGDQ�� RQXQ� QHVOL� GH� D\QÕ�
JHQHWLN�\DSÕ\Õ� LoHULU��%XQD�NDUúÕOÕN��HúH\OL�RODUak yeniden üretilen bitkilerde iki parent 

JHUHNHFHNWLU��$QFDN��EXQODU�D\QÕ�JHQHWLN�\DSÕ\D�VDKLS�ROPD\DELOLU��%X�QHGHQOH��RQODUÕQ�
nesilleri, her iki parentin özelliklerini de gösterebilir686. Sonuç olarak, vejetatif yolla 

�UHWLOHQ�oHúLWOHULQ��HúH\OL�\ROOD��UHWLOHQOHUH�QD]DUDQ�GDKD�\HNQHVDN�ROGX÷X�ELOLQPHNWHGLU��
'L÷HU� ELU� LIDGH\OH�� YHMHWDWLI� RODUDN� �UHWLOHQ� ELWNL� oHúLWOHULQGH�� QHVLOOHUGHQ� ELULQLQ�
GL÷HULQGHQ�IDUNÕ��HúH\OL�RODUDN�oR÷DOWÕODQODUD�RODQODUD�RUDQOD�GDKD�D]GÕU��%X�QHGHQOH��ELWNL�
ÕVODKoÕ� KDNNÕ� G�]HQOHPHOHUL�� ³NXOODQÕODQ� oR÷DOWÕP� PHWRGXQD� ED÷OÕ� RODQ� GH÷LúLNOLNOHU�
GÕúÕQGD´�LIDGHVLQL�NXOODQDUDN��HúH\OL�RODUDN�oR÷DOWÕODQ�ELWNLOHUH�DLW�RODQ�oHúLWOHU�DUDVÕQGD�
sapmalara daha fazla izin vermektedir687.  

<HNQHVDNOÕN�úDUWÕ��oLIWoLOHULQ�EHOLUOL�ELU�GHUHFH�ELU�|UQHNOLN��\HNQHVDNOÕN��J|VWHUHQ�
WRKXPODUÕ� VDWÕQ� DOPDVÕQÕ� VD÷OD\ÕFÕ� ELU� NRQWURO� PHNDQL]PDVÕGÕU688. Zira, nesillerdeki 

IDUNOÕOÕNODUÕQ�ED]Õ�OLPLWOHU�LoLQGH�NDOPDVÕ�KkOLQGH��ÕVODKoÕ�KDNNÕ�YHULOPHNWHGLU689��,VODKoÕ�
KDNNÕ�G�]HQOHPHOHULQGH�\HU�DODQ�³PXKWHPHO�GH÷LúLNOLNOHU´�LIDGHVL��\HNQHVDNOÕ÷ÕQ������

                                                
683 Tritton, a.g.e., s. 440. 
684 Tritton, a.g.e., s. 433. 
685 UPOV TG/1/3, s. 21[www.upov.int/en/publications/tgp/documents/tgp7_1.pdf. (13.07.2005)].  
686 Scalise/Nugent, a.g.m., s. 95. 
687 Kooij, a.g.e., s. 18. 
688 Scalise/Nugent, a.g.m., s. 95. 
689 Kooij, a.g.e., s. 18. 
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RUDQÕQGD� ROPD\DELOHFH÷LQL� J|VWHUPHNWHGLU690�� $PHULNDQ� +XNXNX¶QGD� \HNQHVDNOÕN��
³GH÷LúLNOLN�WDQÕPODQDELOLU��WDKPLQ�HGLOHELOLU�YH�WLFDUv�RODUDN�NDEXO�HGLOHELOLU´�ROPD\D�WkEL�
WXWXOPXúWXU����8�6�&�������D-����*|U�OG�÷���]HUH�EXUDGD��WLcarî olarak kabul edilebilme, 

\HNQHVDNOÕN� LoLQ� DoÕNoD� LIDGH�HGLOPLúWLU��7LFDUv� RODUDN�NDEXO� HGLOPH� LoLQ�� ÕVODK�HGLOPLú�
WRKXPX� VDWÕQ� DODQ� NLúLOHULQ� R� WRKXPGDQ� HOGH� HWPHN� LVWHGL÷L� YHULPOLOL÷L� VD÷OD\DFDN�
GHUHFHGH� \HNQHVDNOÕ÷ÕQ� VD÷ODQPÕú� ROPDVÕ� JHUHNLU�� 'L÷HU� ELU� LIDGH\OH�� oLIWoLQLQ� VDWÕQ�
DOGÕ÷Õ�WRKXPGDQ��LVWHQPHVH�GH�EHOLUOL�RUDQGD�IDUNOÕ�oHúLWOHU�HOGH�HGLOHELOLU��DQFDN�DVÕO�HOGH�
HGLOPHN� LVWHQHQ� oHúLGLQ�� RUDQ� EDNÕPÕQGDQ� WLFDUv� ELU� GH÷HU� WDúÕ\DFDN� PLNWDUGD� ROPDVÕ�
gerekir. 

7LS�GÕúÕ�oHúLWOHULQ�KHVDSODQPDVÕQGD��8329�UHKEHULQGHQ�\DUDUODQÕODELOLU��%LWdHú.�
<|Q�� P�������� %XUDGD�� oHúLGLQ� oR÷DOWÕP� PHWRGXQD� ED÷OÕ� RODUDN�� WLS� GÕúÕ� VWDQGDUW�
SRSXODV\RQ� YH� \HNQHVDNOÕ÷Õ� NDEXO� HGLOHELOLU� LVWDWLVWLNVHO� KHVDSODPDODU� \DSÕOPÕúWÕU691. 

.H]D�� &392¶QXQ� KHU� W�U� LoLQ� EHOLUOHGL÷L� )<'� �'86�� WHVWOHULQGHQ� GH� \DUDUODQÕODELOLU�
�%LWdHú.� <|Q�� P�������� gUQH÷LQ�� Lycopersicon lycopersicum L. Karsten ex. Farw 

�WRPDWR�� LoLQ� \D\ÕQODQDQ� UHKEHUGH�� WLS� GÕúÕ� SRSXODV\RQ� VWDQGDUGÕ��� �� YH� \HNQHVDNOÕ÷Õ�
NDEXO�HGLOHELOLUOLN�HQ�D]�����ROPDOÕGÕU692. Bu rehbere göre, bLWNL�VD\ÕVÕ�EHúH�NDGDU�LVH��
KLo�WLS�GÕúÕ�ROPD\DFDNWÕU��%XQD�NDUúÕOÕN��ELWNL�VD\ÕVÕ��-���DUDVÕQGD�LVH�HQ�ID]OD�ELU�WLS�GÕúÕ��
36-���DUDVÕQGD�LVH�HQ�ID]OD�LNL�WLS�GÕúÕOÕ÷D�L]LQ�YHULOHELOLU693��%X�VÕQÕUODU�LoLQGH�NDODQ�oHúLW��
\HWHUOL�úHNLOGH�\HNQHVDN�NDEXO�HGLOPektedir694. 

 

�����'XUXOPXúOXN� 
 

<HQL� ELWNL� oHúLGLQ� NRUXQPDVÕ� LoLQ� JHUHNOL� ELU� GL÷HU� úDUW�� GXUXOPXúOXN�
�VWDELOLW\�¶GLU��<XNDUÕGD� LIDGH� HGLOGL÷L� �]HUH�� GXUXOPXúOXN� LOH� \HNQHVDNOÕN� DUDVÕQGD�ELU�
LOLúNL� PHYFXWWXU�� 'XUXOPXúOXN�� \HNQHVDNOÕNWDQ� GDKD� X]XQ� ELU� V�UH\L� içerir695�� dHúLGLQ�
GXUXOPXú� ROPDVÕ� LoLQ�� LOJLOL� |]HOOLNOHULQ� ELUELULQL� L]OH\HQ� oR÷DOWPDODU� VRQUDVÕQGD� YH\D�
EHOLUOL� oR÷DOWÕP� G|QHPOHUL� VRQUDVÕQGD�� GH÷LúPHGHQ� � D\QÕ� NDOPDVÕ� JHUHNLU� �%LWdHú.�

                                                
690 Kooij, a.g.e., s. 18; Tritton, a.g.e., s. 432-433. 
691 Bkz.UPOV TG/1/3, s.20 ve UPOV, “Examining Uniformity”,  TGP/10. 
692 CPVO-TP/44/2, 15.11.2001, s. 7 
[www.cpvo.eu.int/documents/TP/vegetales/TP%20lycopersicon%20151101.PDF (7.6.2005)]. 
693 CPVO-TP/44/2, 15.11.2001, s. 7. 
694 CPVO TemyL]�.XUXOX����+D]LUDQ������WDULKOL��$����������QR¶OX�NDUDUÕQGD��WHVFLOL�LVWHQHQ�J�O�oHúLGLQLQ�
�3REULO��\DSÕODQ�WHNQLN�LQFHOHPHOHULQGH�\HWHULQFH�\HNQHVDN�ROPDGÕ÷ÕQÕ��R\VD��8329¶XQ�5HYLVHG�*HQHUDO�
Introduction to the Guidelines for the Conduct of  Test for DUS, TG/1/2’de 6-���DUDVÕ�|UQHNWHQ�HQ�D]�
ELULQH� WLS� GÕúÕ� ROPD� L]QL� YHULOGL÷L�� WHVFLOL� LVWHQHQ� oHúLGLQ� LVH� EX� VÕQÕUÕ� DúWÕ÷ÕQÕ� EHOLUWPLúWLU�
>ZZZ�FSYR�HX�LQW�GRFXPHQWV�GHFLVLRQ%2$������'HFLVLRQ3URELO(Q�SGI� ������������@�� $\QÕ� \|QGH� NDUDU�
için bkz. www.cpvo.eu.int/documents/decisionBOA/2004/DecisionSilverEN.pdf (19.09.2005)]. 
695 Philips/Firth, a.g.e., s. 395. 
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m.8)696��%X� GH÷LúPHGHQ� NDOPD�� oHúLGLQ� D\ÕUW� HGLFL�|]HOOLNOHUL� \DQÕQGD�GL÷HU� |]HOOLNOHUL�
KXVXVXQGD�GD�RODFDNWÕU��'L÷HU�ELU�LIDGH\OH��VDGHFH�GH÷LúWLULOHQ�|]HOOL÷LQ�GXUXOPXú�ROPDVÕ�
\HWPH]�� oHúLGLQ� ]DWHQ� VDKLS� ROGX÷X� |]HOOLNOHULQ� GH� GH÷LúPHGHQ� D\QÕ� NDOPDVÕ� JHUHNLU��
dHúLGLQ� GH÷LúPHGHQ� NDOGÕ÷ÕQÕQ� J|VWHULOPHVL�� HúH\OL� �JHQHUDWLI�� RODUDN� oR÷DOWÕODQ�
oHúLWOHUGH�� HúH\VL]� �YHMHWDWLI��RODUDN� oR÷DOWÕODQ� oHúLWOHUGHQ�GDKD� ]RUGXU697.  Bu nedenle 

JHQHUDWLI�RODUDN� oR÷DOWÕODQ�oHúLWOHULQ�GXUXOPXúOX÷X\OD� LOJLOL� WHVW� UHKEHUOHUL�GDKD�D]� VHUW�
RODFDNWÕU698. 

'XUXOPXúOXN� úDUWÕQÕQ� DoÕNODQPDVÕQGD�� ³GH÷LúPHGHQ� D\QÕ� NDOPD´� LIDGHVLQH� \HU�
YHULOPLúWLU�� %X� LIDGH�� GXUXOPXúOXN� úDUWÕQD� LOLúNLQ� LQFHOHPHQLQ�� \HNQHVDNOÕNOD� LOJLOL�
LQFHOHPHGHQ� IDUNOÕ� RODUDN�� ELU� NHUHGHQ� GDKD� ID]OD� X\JXODQPDVÕQÕ� J|VWHUPHNWHGLU699. 

%LWdHú.�<|QHWPHOLN�P�����¶GH��)<'��'86��WHVWOHULQGH�GHQHPH�V�UHVL süs bitkilerinde 

HQ�D]�ELU��oRN�\ÕOOÕN�WDUOD�ELWNLOHUL�YH�D÷DoODUGD��o��GL÷HU�W�UOHUGH�LVH�LNL�\HWLúWLUPH�VH]RQX�
RODUDN�EHOLUOHQPLúWLU��)<'�WHVWOHULQGH�oHúLWOH�LOJLOL�KHUKDQJL�ELU�SUREOHPLQ�RUWD\D�oÕNPDVÕ�
KkOLQGH�EX�V�UHOHU�X]DWÕODELOLU��%LWdHú.�<|QHWPHOLk m.17/3)700.  

øOJLOL� |]HOOLNOHULQ�GH÷LúPHGHQ�D\QÕ�NDOPDVÕ��EX�|]HOOLNOHULQ�NDOÕWÕPVDO�|]HOOLNOHU�
ROGX÷XQX�J|VWHULU701��gUQH÷LQ��oLoHNOHU�VRODUNHQ�PRUDUÕU��DQFDN��RQODUÕQ�NHQGL�UHQJL�PRU�
GH÷LOVH�� \DQL� NDOÕWÕPÕQGD� \RNVD�� NRUXQDELOLU� D\UÕ� ELU� oHúLW� ROPD\DFDNWÕU702�� øOJLOL�
|]HOOLNOHU�� oHúLGLQ� D\ÕUW� HGLFL� W�P� |]HOOLNOHULQL� LIDGH� HWPHNWHGLU�� %X� QHGHQOH�� W�P� EX�
|]HOOLNOHU�GH÷LúPHGHQ�D\QÕ�NDOPDOÕGÕU��'L÷HU�|]HOOLNOHULQ�ND\EROPDVÕQD�NDUúÕOÕN� WHN�ELU�
|]HOOL÷LQ�PXKDID]D�HGLOPHVL��oHúLGLQ�NRUXQPDVÕQÕ�VD÷ODPD]� 

,VODKoÕ� KDNNÕ� G�]HQOHPHOHULQGH�� GXUXOPXúOXN� úDUWÕQÕ� NDUúÕODPDVÕ� EDNÕPÕQGDQ�
KLEULGOHUH��GL÷HU�oHúLWOHUGHQ�IDUNOÕ�NULWHU�|QJ|U�OP�úW�U703. Buna göre, ilgili özelliklerin 

GH÷LúPHGHQ� NDOPDVÕ�� ELUELULQL� L]OH\HQ� oR÷DOWÕPODU� VÕUDVÕQGD� RODELOHFH÷L� JLEL�� EHOLUOL�
oR÷DOWÕP� G|QHPOHUL� VRQXQGD� GD� RODELOLU�� ³%HOLUOL� oR÷DOWÕP� G|QHPL´� LIDGHVL�� KLEULG�
oHúLWOHULQLQ� HOGH� HGLOPHVL� VRQXFXQX� GR÷XUDQ� � NHQGLOHQPLú� SDUHQW� KDWODUÕQ�
PHOH]OHQPHVLQH��oDSUD]ODQPDVÕQD��LúDUHW�HGHU704��+LEULG�oHúLWOHU��DVOÕQGD��JHQHWLN�RODUDN�

                                                
696�$\QÕ�G�]HQOHPH�LoLQ�EN]������8329�P����&395�P������8�6�&����������D�������øQJLOL]��3ODQW�9DULHWLHV�
Act (1997), Schedule 2, Part 1, paragraph 3. 
697 Kooij, a.g.e., s. 19. 
698 Kooij, a.g.e., s. 19. 
699 Kooij, a.g.e., s. 19. 
700� 8329� UHKEHULQH� J|UH�� \ÕOOÕN� ELWNLOHUGH� YH\D� X]XQ� |P�UO�� ELWNLOHUGH� EX� LQFHOHPH� LNL� IDUNOÕ� VH]RQGD�
gözlemlenir TG/1/3, s. 14 [www.upov.int/en/publications/tgp/documents/tgp7_1.pdf. (13.07.2005)].  
%XQXQOD�ELUOLNWH��LNL�\ÕOOÕN�J|]OHP�V�UHVL��VHUD�JLEL�\HWLúWLUPH�úDUWODUÕQÕQ�NRQWURO�DOWÕQGD�ROGX÷X�\HUOHUGHNL�
\HWLúWLUPHOHUGH� JHUHNOL� GH÷LOGLU� 7*������ V�� ��� [www.upov.int/en/publications/tgp/documents/tgp7_1.pdf. 
(13.07.2005)]. 
701 Kooij, a.g.e., s. 20. 
702 Kooij, a.g.e., s. 20. 
703 Li Westerlund, a.g.e., s. 257, dn. 142. 
704 Kooij, a.g.e., s. 20. 
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GXUXOPXú� GH÷LOGLU705. Bir hibrid� oHúLGLQLQ� KHU� ELU� G|QHP� VRQXQGD� GXUXOPXúOXN� úDUWÕQÕ�
NDUúÕOD\DELOPHVL� LoLQ�� NHQGLOHQPLú� SDUHQW� KDWODUÕQ� \HQLGHQ� PHOH]OHQPHVL� JHUHNLU706. 

+LEULG� oHúLWOHUGH�� GXUXOPXúOXN� LQFHOHPHVL�� KLEULG� oHúLGLQLQ� NHQGLVLQH� HN� RODUDN�� RQXQ�
NHQGLOHQPLú� SDUHQW� KDWODUÕ� DoÕVÕQGDQ� GD� \DSÕODFDNWÕU707�� =LUD� SDUHQW� KDWODU� GXUXOPXú�
GH÷LOVH��RQODUÕQ�oDSUD]ODQPDVÕQGDQ�HOGH�HGLOHQ�KLEULWOHU�GH�KHU�GHIDVÕQGD�IDUNOÕ�RODFDNWÕU��
+LEULG�oHúLWOHUGH�NHQGLOHQPLú�SDUHQWOHUH� �HEHYH\QOHUH���RULMLQDO� WRKXP��EDVLF�VHHG�� �GD�
denmektedir. Bu tohumlar, çeúLW� VDIL\HWLQLQ� GHYDP� HWWLUHQ� WRKXPOXNWXU� >7RKXPOXN�
6HUWLILNDV\RQX� 8\JXODPD� (VDVODUÕ� +DNNÕQGD� 7DOLPDW� �768(+7�� P���NN@708. Hibrid 

WRKXPODUÕQ� NRUXQDELOLU� WRKXP� RODELOPHVL� LoLQ�� RQODUÕQ� GXUXOPXúOX÷X�� KHU� � QH� ]DPDQ�
RULMLQDO�WRKXPODUGDQ�ÕVODK�HGLOGL÷LQGH��JDUDQWi edilebilmelidir709���$\UÕFD�LIDGH�HGHOLP�NL��
SDUHQW�KDWODUÕQ�NHQGLVL�GH��JHUHNOL�úDUWODUÕ�WDúÕ\RUVD��NRUXQDELOLU�� 
 

 

�����øVLPOHQGLUPH�� 
 

%LWNL� oHúLGLQLQ� LVPL�� ELOLP� DGDPODUÕQFD� ERWDQLNVHO� YH� ÕVODKoÕ� WDUDIÕQGDQ� |]HO�
ROPDN� �]HUH� LNL� úHNLOGH� EHOLUOHQPHNWHGLU�� %LWNLOHU� LoLQ� NXOODQGÕ÷ÕPÕ]� �|UQH÷LQ� SDWDWHV�
JLEL�� JHQHO� LVLP�� HYUHQVHO� RODUDN� NXOODQÕOPDPDNWDGÕU�� gUQH÷LQ� ELOLP� G�Q\DVÕQGD��
patatesin ismi Solanum tuberosum’GXU�� /LQQHDXV¶XQ� IRUP�OH� HWWL÷L� EX� �QRPHQNODW�UH���
VLVWHPGH�� FLQV� YH� W�U� LVPL� ELUOLNWH� \D]ÕOPDNWDGÕU710�� gUQH÷LQ�� PHúHQLQ� ELOLPVHO� DGÕ�
Quercus alba ROXS�� 4XHUFXV� FLQVL�� DOED� W�U�� LIDGH� HWPHNWHGLU�� &LQV� YH� W�U� DGÕ�� /DWLQ�
DOIDEHVL� NXOODQÕODUDN� \D]ÕOPDNWDGÕU711�� %XQD� X\JXQ� RODUDN�� oHúLW� DGÕ� GD Juniperus 

communis var.712 depressa� �DUGÕo� oHúLGL��|UQH÷LQGH�ROGX÷X�JLEL�� �oO��ELU� úHNLOGH� LIDGH�
edilmektedir713�� %LOLPVHO� DQODPGD� ELWNLOHULQ� EX� úHNLOGH� LVLPOHQGLULOPHVL�� ,QWHUQDWLRQDO�

                                                
705 Kooij, a.g.e., s. 20. 
706 Kooij, a.g.e., s. 20. 
707 Bkz. UPOV TG/1/3, s.23 ve TGP/11, “Examining Stability”. 
708� 2ULMLDO� � WRKXP� �EDVLF� VHHG�� LOH� VHUWLILNDOÕ� WRKXP� �FHUWLILHG� VHHG���2(&'¶QLQ� YH�$%¶QLQ� NDEXO� HWWL÷L�
WRKXPOXN�VÕQÕIODUÕQGDQGÕU� �768(+7�P��������.H]D�EN]��$70��5H�&RPDVVR��������2�-��&������SDUDJUDI�
��������7ULWWRQ��D�J�H��� V��������2ULMLQDO� WRKXPXQ��GXUXOPXú�WRKXPX�PH\GDQD�JHWLUHELOPHVL� LoLQ�\DNODúÕN�
VHNL]�\ÕO�VÕNÕ�úDUWODU�DOWÕQGD�oR÷DOWÕOPDVÕ�JHUHNLU��%|\OHFH�SD]DUODQDELOLU��VHUWLILNDOÕ�oHúLW�HOGH�HGLOPLú�ROXU��
6HUWLILNDOÕ� WRKXPOXN�� DQDo� WRKXPOXN� YH\D� NHQGLVLQGHQ� HOGH� HGLOHQ�� oHúLW� VDIL\HWLQL� GHYDP� HWWLUHQ�
tohumluktur (TSUEHT m.4/yy).   
709 Bkz. ATM Case, Nungesser v. E.C. Commission, 258/78, (ECR, 1982, s. 2015). 
710 Yakar/Bilge, a.g.e., s. 235. 
711� � �*HQXV�DGÕ�E�\�N�KDUIOH�� VSHVL\HV� DGÕ� N�o�N�KDUIOH�EDúODU�YH�KHU� LNLVL� LWDOLN� RODUDN�YH\D�DOWHUQDWLIOL�
RODUDN�DOWÕ�oL]LOL�RODUDN�\D]ÕOÕU��-DQLFN��D�J�H���V�����$GDPV�%DPIRrd/Early, a.g.e., s. 11, Brown, a.g.e., s. 5; 
Scholosser, a.g.m., s. 178-179). 
712�9DU\HWH��oHúLW��LEDUHVL��³YDU�´�úHNOLQGH�NÕVDOWÕOPÕúWÕU� 
713 Janick, a.g.e., s. 66. 
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&RGH�RI�%RWDQLFDO�1RPHQFODWXUH��,&%1��WDUDIÕQGDQ�\�U�W�OPHNWHGLU714. ICBN sistemi, 

D\UÕFD�� ÕVODK� HGLOPLú� ELWNLOHU� LoLQ�� ED]Õ� D\UÕQWÕODUÕQ� HOGH� HGLOPHVLQGH� \DUDUOÕGÕU715. 

gUQH÷LQ��ÕVODK�HGLOPLú�oHúLGLQ�KDQJL�W�U�LoLQGH�ROGX÷XQX�EHOLUOHPHGH�NXOODQÕODELOLU� 
,VODK� VRQXFX� JHOLúWLULOHQ� \HQL� oHúLWOHULQ� LVLPOHQGLULOPHVL�� \XNDUÕGD� LIDGH� HGLOHQ�

ERWDQLNVHO� DQODPGD� LVLPOHQGLUPHGHQ� IDUNOÕGÕU�� .H]D�� ELWNL� oHúLdinin ismi, onun genel 

LVPLQGHQ� GH� IDUNOÕGÕU�� *HQHO� LVLPOHU�� JHQHOOLNOH� \HUHO� W�NHWLFLOHU� YH� NXOODQÕFÕODUD�
ED÷OÕGÕU716�� gUQH÷LQ�� GRPDWHV�� SDWDWHV�� ELU� JHQHO� LVLPGLU�� 1H� ELOLPVHO� �ERWDQLNVHO��
DGODQGÕUPD�� QH� GH� JHQHO� LVLPOHU�� ÕVODK� HGLOPLú� oHúLWOHU� LoLQ� NXOODQÕOPD]�� ,VODK� HGLOPLú�
oHúLGLQ� LVPL�� RQX� ÕVODK� HGHQ� NLúL� WDUDIÕQGDQ� EHOLUOHQPHNWHGLU717. Bu belirlemede, 

ERWDQLNVHO� LVLPOHQGLUPHGHQ� IDUNOÕ� RODUDN� /DWLQFH� NXOODQÕOPD\ÕS�� PRGHUQ� GLO�
NXOODQÕOPDNWDGÕU718. 

%HOLUOHQHQ� YH� NDEXO� HGLOHQ� LVLPOHU�� 7DUÕP� YH� .|\LúOHUL� %DNDQOÕ÷Õ� .RUXPD� YH�
.RQWURO�*HQHO�0�G�UO�÷�� WDUDIÕQGDQ�\D\ÕQODQDQ� ,VODKoÕ�+DNNÕ�%�OWHQL¶QGH� LOkQ�HGLOLU��
$\UÕFD�ÕVODK�HGLOPLú�oHúLWOHULQ�LVLPOHULQLQ�\D\ÕQODQPDVÕ�YH�ND\GÕ��XOXVODUDUDVÕ�G�]H\GH��
,QWHUQDWLRQDO�8QLRQ�RI�%LRORJLFDO�6FLHQFHV�WDUDIÕQGDQ�\D\ÕQODQDQ��WKe International Code 

of Nomenclature for Cultivated Plant (ICNCP) 1980, 1995  ve son olarak 2004 

YHUVL\RQX� WDUDIÕQGDQ� GD� \DSÕOPDNWDGÕU719�� .D\ÕW� OLVWHVL� SHUL\RGLN� RODUDN�
güncellenmektedir720�� ,&1&3¶QLQ� DPDFÕ�� oHúLW� LVLPOHQGLUPHVL� YH� NXOODQÕPÕQGD� GR÷UX��
uygun vH� \HNQHVDN� ELU� VLVWHP� NXUPDNWÕU721�� %XQXQOD� ELUOLNWH�� \HQL� ELWNL� oHúLW� DGÕQÕQ��
XOXVDO�ÕVODKoÕ�KDNODUÕ�VLFLOOHULQH�WHVFLOL�\DQÕQGD�XOXVODUDUDVÕ�VLFLOOHUH�WHVFLOL�ED]Õ�VRUXQODUÕQ�
oÕNPDVÕQD� QHGHQ� RODELOLU�� %X� GXUXPGD�� XOXVDO� VLFLOOHUH� ND\ÕW� ROXQDQ� DGÕQ� LKOkOLQGe, 

NLúLOHULQ�KXNXN�YH�FH]D�GDYDODUÕ�DoPD�KDNNÕ�YDUNHQ��XOXVODUDUDVÕ�WHVFLOGH�E|\OH�ELU�KDN�
EXOXQPDPDNWDGÕU722�� $\QÕ� úHNLOGH�� XOXVODUDUDVÕ� WHVFLOL� \DSDQ� NLúLOHU� GH�� ED]Õ�
NDUÕúÕNOÕNODUÕQ�PH\GDQD�JHOPHVLQH�QHGHQ�RODELOLUOHU��g]HOOLNOH��oHúLW�DGÕ�\DQÕQGD�PDUND�
aGÕ� GD� NXOODQÕOPDN� LVWHQGL÷LQGH�� LNL� LVLP� DUDVÕQGD� D\UÕP� \DSDUNHQ� KDWD� \DSÕODELOLU723. 

=LUD��oHúLW�LVPLQL�WHVFLO�HGHQ�NLúL�GLNNDWOL�GH÷LOVH��PDUND�oHúLW�DGÕ�RODUDN�ND\ÕW�HGLOHELOLU��

                                                
714 International Code of Botanical Nomenclature sistemi, evrensel olarak kabul edilebilir bir sistem 
ROXúWXUPD\Õ�DPDoODPÕúWÕU��$GDPV�%DPIRUG�(DUO\��D�J�H���V�����+HU�XOXVXQ�ERWDQLVWOHUL�EXQXQOD�ED÷OÕ�ROXS��
&RGH¶QLQ�D\UÕQWÕODUÕ�9L\DQD¶GD��ERWDQLVWOHU� WDUDIÕQGDQ�o|]�POHQPLúWLU��%XQXQOD�ELUOLNWH��N�o�N�LKWLOkIODUÕ�
o|]PHN� YH� JHUHNOL�&RGH� GH÷LúLNOLNOHULQL� \DSPDN� LoLQ� R� ]DPDQGDQ� EX� \DQD� SHN� oRN�XOXVODUDUDVÕ� NRQJUH�
WRSODQPÕúWÕU���-DQLFN��D�J�H���V������ 
715 Adams/Bamford/Early, a.g.e., s. 9.   
716 Scholosser, a.g.m., s. 180. 
717 Adams/Bamford/Early, a.g.e., s. 12; Janick, a.g.e., s. 68. 
718 Janick, a.g.e., s. 68; Adams/Bamford/Early, a.g.e., s. 12; Brown, a.g.e., s. 8; Scholosser, a.g.m., s. 180. 
719 Kooij, a.g.e., s. 111; Brown, a.g.e., s. 5. 
720 Duffet/Swecker/Mathis/Alexandria, Patent and Trademark on Plant, s. 5, 
www.anla.org/pdffiles/plantpatent.pdf, [29.05.2004]. 
721 Scholosser, a.g.m., s. 181. 
722 Gioia, a.g.m., s. 4. 
723 Gioia, a.g.m., s. 4. 
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%X�GXUXPGD��PDUND�DGÕQÕQ�oHúLW�DGÕ�RODUDN�ND\GHGLOPHVL�NDUÕúÕNOÕNODUD�\RO�DoDFDN��oHúLW�
DGÕQÕQ� QH� ROGX÷X�ELOLQHPH\HFHNWLU724�� �%XQD� NDUúÕOÕN�� XOXVODUDUDVÕ� ND\ÕW�PDNDPODUÕQÕQ��
oHúLW� DGODUÕQÕQ� ND\GÕ� VÕUDVÕQGD� LQFHOHPHOHUGH� EXOXQPDODUÕ�� X\JXQ� ROPD\DQ� LVLPOHULQ�
NXOODQÕOPDVÕQÕQ�|QOHQPHVLQH�|QHPOL�ELU�NDWNÕ�VD÷ODU��$QFDN��XOXVODUDUDVÕ�VLFLllere tescile 

LOLúNLQ�KXNXNv�ELU�]RUXQOXOXN�EXOXQPDGÕ÷ÕQGDQ��EXQODUÕQ�HWNLVL�VÕQÕUOÕGÕU� 
<XNDUÕGD�LIDGH�HGLOGL÷L��]HUH��ÕVODK�HGLOHQ�oHúLGLQ�LVPL��RQXQ�ÕVODKoÕVÕ�WDUDIÕQGDQ�

YHULOPHNWHGLU��%X�LVLP��oHúLGLQ�NLPOL÷LQL�EHOLUOHU��\DQL�RQXQ�WDQÕQPDVÕQÕ�VD÷ODU��%LWdHú.�
m.9/2)725� YH� GROD\ÕVÕ\OD� GD� RQXQ� FLQV� �XPXPv�� LVPL� �%LWdHú.� P�����726 hâline gelir. 

%LWNL�oHúLGL� LOH� LOJLOL� ÕVODKoÕ�KDNNÕ�G�]HQOHPHVLQGHNL�NRUXPD�V�UHVL�GROVD�ELOH��EX�LVLP�
GDLPD� R� oHúLW� LOH� ELUOLNWH� NXOODQÕODFDNWÕU� �%LWdHú.�P�����727�� dHúLW� LVPLQLQ� RQXQ� cins  

LVPL�ROPDVÕ��EXQX�PDUNDGDQ�D\ÕUPDNWDGÕU728.  

dHúLGH� ÕVODKoÕVÕ� WDUDIÕQGDQ� LVLP� YHULOPHNOH� ELUOLNWH�� ÕVODKoÕ�� LVPL� EHOLUOHUNHQ�
WDPDPHQ� VHUEHVW� GH÷LOGLU�� =LUD�� oHúLGLQ� LVLPOHQGLULOPHVL�� ÕVODKoÕ� KDNNÕ� G�]HQOHPHOHUL�
WDUDIÕQGDQ� ED]Õ� NXUDOODUD� WkEL� WXWXOPXúWXU�� 6HoLOHQ� LVLP�� EX� NXUDOODUD� X\JXQ� ROPDOÕ� YH�
P�PN�Q� ROGX÷X� NDGDU� EHQ]HUVL]� ROPDOÕGÕU729�� øVLPOHQGLUPH�� 8329�� &395� YH�
KXNXNXPX]GD�EHQ]HU�úHNLOGH�G�]HQOHQPLúWLU��8329P�����&395�P�����%LWdHú.�P���YH�
����� %X� G�]HQOHPHOHUGH�� LVLPOHQGLUPH� KXVXVXQGD� ED]Õ� HQJHOOHU� NDEXO� HGLOPLúWLU�� %X�
HQJHOOHULQ� QHOHU� ROGX÷XQX� EHOLUOHPHGH�� oHúLW� LVPL� KDNNÕQGD� 8329� WDYVL\HOHUL�
(Recommendations on Variety Denomination)730��GH�\DUGÕPFÕ�RODELOLU��.H]D��&395¶QLQ�
LVLPOHQGLUPH� K�N�POHULQH� DoÕNOÕN� ND]DQGÕUPDN� �]HUH�� &395¶QLQ� 8\JXODPD� 7�]�÷��
(Proceeding Regulation731�� P���� X\DUÕQFD�� øGDUL� .RQVH\� �$GPLQLVWUDWLYH� &RXQFLO��
WDUDIÕQGDQ�� UHKEHU� NDEXO� HGLOPLúWLU732. Bu rehber, UPOV Recommentadionu dikkate 

DOÕQDUDN�KD]ÕUODQPÕúWÕU��+XNXNXPX]GD�oHúLGLQ�LVLPOHQGLULOPHVLQLQ��8329�YH�&395�LOH�
EHQ]HU�úHNLOGH�G�]HQOHQGL÷L�GLNNDWH�DODUDN��EX�UHKEHUOHUGHQ�\DUDUODQDELOLUL]� 

,VODKoÕ�WDUDIÕQGDQ�|QHULOHQ�LVLP�KXVXVXQGD��ÕVODKoÕ�KDNNÕ�G�]HQOHPHOHULQGH��NDEXO�
edilen engellerden biri,� �o�QF�� NLúLOHULQ |QFHOLN� KDNNÕGÕU� �%LWdHú.�P�����733. Üçüncü 

                                                
724 Gioia, a.g.m., s. 4. 
725�$\QÕ�G�]HQOHPH�LoLQ�EN]��8329�P�������F��� 
726�$\QÕ�G�]HQOHPH�LoLQ�EN]��8329�P�������D�� 
727�$\QÕ�G�]HQOHPH�LoLQ�EN]��8329�P�������&395�P�������P������ 
728�*HQLú�ELOJL�LoLQ�EN]��0DUND\OD��%|O�P���������,,� 
729 Bkz. Canada Plant Breeders’ Rights Office, A Guide to Plant Breeders’ Rights, November-2001 
(Canada Naming Guidelines Appendix III), www.inspection.gc.ca/english/plaveg/pbrpov/pbrpove.shtml, 
s.16 [25.11.2002]. 
730 UPOV Recommendations on Variety Denominations (Doc.No. UPOV/INF/12, Geneva, 16 October 
1987) (Scholosser, a.g.m., s. 191-192). 
731 Commission Regulation (EC) No. 1239/95 of 31 May 1995 Establishing Implementing Rules for the 
Application of Council Regulation (EC) No. 2100/94 as Regards Proceedings Before the Community 
Plant Variety Office (Kooij, a.g.e., s. 191-221). 
732 CPVO, Guidelines of the Administrative Council, Variety Denominations, (CPVO Denominations 
Guidelines), 11.4.2000, www.cpvo.eu.int [22.10.2002]. 
733 $\QÕ�K�N�P�LoLQ�EN]��&395�P������D�������8329�P������ 
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NLúLOHU��PDUND��WLFDUHW�XQYDQÕ��LúOHWPH�DGÕ��FR÷UDILN�LúDUHW�YH\D�EHQ]HU�GL÷HU�LúDUHWOHUOH 

LOJLOL�|QFHOLN�KDNNÕQD�VDKLSWLU��%X�KXVXV��ILNUv�P�ONL\HW�KXNXNXQXQ�JHQHO�SUHQVLELGLU734. 

%XQD�J|UH��H÷HU��o�QF��NLúL��oHúLW�LVPL�WD\LQ�HGLOPHGHQ�|QFH��WLFDUHW�XQYDQÕ��LúOHWPH�DGÕ��
marka gibi) bir KDN�ND]DQPÕúVD�� VDKLS�ROGX÷X�R� LVPLQ�NXOODQÕOPDVÕQÕ�HQJHOOH\HELOLU735. 

øIDGH�HWPHN�JHUHNLU� NL�� �o�QF��NLúLQLQ� VDKLS� ROGX÷X�EX� LúDUHWOHU� LOH� oHúLW� LVPLQLQ�D\QÕ�
YH\D�EHQ]HU� ROPDVÕ�� R� LVPLQ� UH¶VHQ� UHGGHGLOPHVLQL� VD÷ODPD]��(÷HU� EX� LúDUHWOHUH� VDKLS�
RODQ�NLúL��NHQGL�KDNNÕQÕ�LOHUL�V�UPHPLúVH��oHúLW�LoLQ�D\QÕ�LVLP�NDEXO�HGLOHFHNWLU736. Demek 

ki, burada bir itiraz nedeni�G�]HQOHQPLúWLU��%X�QHGHQOH�EX�KDNODUÕQ�VDKLEL��oHúLW�LOH�LOJLOL�
RODUDN� EX� LVPLQ� NXOODQÕPÕQD� L]LQ� YHUVH� YH\D� LWLUD]� HWPH]VH� EX� HQJHO� RUWDGDQ� NDONPÕú�
olaFDNWÕU�� 

,VODKoÕ�KDNNÕ�EDúYXUX�PDNDPÕ��%DNDQOÕN737���|QHULOHQ�oHúLW�LVPLQL�YH\D�ÕVODKoÕQÕQ�
NXOODQGÕ÷Õ� JHoLFL� LVPL� \D\ÕQOD\DUDN� |QFHOLN� KDNNÕ� VDKLSOHULQLQ� EX� LVLPGHQ� KDEHUGDU�
ROPDVÕQÕ�YH�E|\OHFH�LWLUD]ODUÕQÕ�LOHUL�V�UPHVLQL�VD÷ODU738��%DúYXUX�PDNDPÕ��|QFHOLN�KDNNÕ�
VDKLELQLQ� KDNNÕQÕ� LOHUL� V�UG�÷�Q��� GL÷HU� ND\QDNODUGDQ� GD�� |UQH÷LQ� ÕVODKoÕ� KDNNÕ� LoLQ�
EDúYXUDQ�NLúLGHQ�GH�|÷UHQHELOLU739��%DúYXUDQ�NLúL��oHúLW�LVPL�LOH�ELUOLNWH�EHQ]HUOL÷L�GDKD�
VRQUDGDQ� LOHUL� V�U�OHELOHFHN� �o�QF�� NLúL\H� DLW� LVPL�� EDúYXUX� PDNDPÕQD� ELOGLUHEilir. 

%XQXQOD� ELUOLNWH�� KDN� VDKLELQLQ� DoÕN� ELU� LWLUD]Õ� \RNVD�� R� LVPLQ� DOÕQPDVÕQD� ELU� HQJHO�
EXOXQPD]��'L÷HU� ELU� LIDGH\OH�� EDúYXUX�PDNDPÕQÕQ� EX� K�NPH� GD\DQDUDN� |QHULOHQ� LVPL�
UH¶VHQ� UHG� \HWNLVL� \RNWXU�� � $QFDN�� EDúYXUDQ� NLúL�� �o�QF�� NLúLQLQ� |QFHOLN� KDNNÕQÕ� LOHri 

V�UG�÷�Q��%DNDQOÕ÷D�ELOGLULUVH��%DNDQOÕN�EX�ELOGLULPL�GLNNDWH�DOPDOÕGÕU� 
<XNDUÕGD�LIDGH�HGLOGL÷L��]HUH���o�QF��NLúLQLQ��LWLUD]�KDNNÕ��NLúL�DGÕ��WLFDUHW�XQYDQÕ��

LúOHWPH�DGÕ��PDUND� JLEL� LúDUHWOHU��]HULQGHGLU��%XUDGD�� LIDGH�HGLOHQ� LWLUD]�QHGHQOHULQGHQ�
markD�KDNNÕQÕ�GDKD�D\UÕQWÕOÕ�LQFHOHPHNWH�\DUDU�YDUGÕU�� 

0DUND�KXNXNXQGD�NXUDO��D\QÕ�YH\D�D\ÕUW�HGLOHPH\HFHN�NDGDU�EHQ]HU�LúDUHWLQ��D\QÕ�
YH\D�D\QÕ�W�UGHNL�PDOODUGD�NXOODQÕOPDVÕ�\DVDNWÕU740��ho�QF��ELU�NLúL\H�DLW�PDUNDQÕQ��oHúLW�
LVPL�RODUDN�DOÕQPDVÕQD�LWLUD]�HGHELOPHN�LoLQ��0DUN.+.�X\DUÕQFD�PDUND\D�LOLúNLQ�QLVSv�
YH\D� PXWODN� UHG� QHGHQOHULQGHQ� ELULQLQ� YDUOÕ÷Õ� JHUHNLU�� =LUD�� ELU� LúDUHWLQ� 0DUN.+.�
X\DUÕQFD� WHVFLOL� LVWHQGL÷LQGH�� RQD� NDUúÕ� PXWODN� YH\D� QLVSv� UHG� QHGHQL� \RNVD�� R� LúDUHW�
PDUND� RODUDN� DOÕQDELOHFH÷L� JLEL�� oHúLW� LVPL� RODUDN� GD� DOÕQDELOLU�� %XUDGD� DoÕNoD� LIDGH�
HGHOLP�NL��PDUNDQÕQ�%LWdHú.�X\DUÕQFD�LOHUL�V�U�OPHVL�ELU�itiraz nedenidir. MarkKHK’da, 

                                                
734 Kooij, a.g.e., s. 108. 
735 Kooij, a.g.e., s. 108-109. 
736�%N]��%LWdHú.�P����D����&395�*XLGHOLQHV�RI�WKH�$GPLQLVWUDWLYH�&RXQFLO��9DULHW\�'HQRPLQDWLRQV��V��� 
737� +XNXNXPX]GD� ELWNL� ÕVODKoÕ� KDNNÕ� LoLQ� EDúYXUX� PDNDPÕ�� 7DUÕP� YH� .|\LúOHUL� %DNDQOÕ÷Õ� .RUXPD� YH�
.RQWURO�*HQHO�0�G�UO�÷�G�U�><HQL�%LWNL�dHúLWOHULQH�$LW�,VODKoÕ�+DNODUÕQÕQ�.RUXQPDVÕQD�'DLU�<|QHWPHOLN�
�%LWdHú.�<|Q��P����E��YH�P��@�� 
738�øOkQ��%LWNL�dHúLWOHUL�%�OWHQL¶QGH�\DSÕODFDNWÕU��%LWdHú.�<|Q�P����� 
739 CPVO Denominations Guidelines, s. 2. 
740�%N]������VD\ÕOÕ�.+.�P���,�E��P����,��D��E��P���,9� 
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PXWODN� YH\D� QLVSv� UHG� QHGHQL� ROPDVÕ� EX� DoÕGDQ� EL]L� LOJLOHQGLUPH]�� =LUD�� EXUDGD�� � R�
LúDUHWLQ�ELU�PDUND�RODUDN�WHVFLOL�GH÷LO��ELU�ELWNL�oHúLGL�LVPL�RODUDN�WHVFLOL�V|]�NRQXVXGXU��
'ROD\ÕVÕ\OD�� PDUND� VDKLEL�� R� LúDUHWLQ� ELWNL� oHúLGL� LVPL� RODUDN� NXOODQÕOPDVÕQD� LWLUD]�
HWPHPLúVH��R�LúDUHW�oHúLW�LVPL�RODUDN�NXOODQÕODELOLU� 

0DUND� KDNNÕ� VDKLELQLQ� oHúLW� LVPLQH� LWLUD]� HGHELOPHVLQL� DQOD\DEilmek için, 

0DUN.+.¶GH� PXWODN� YH� QLVSv� UHG� QHGHQOHULQL� LQFHOHPHNWH� ID\GD� YDUGÕU�� 0DUN.+.�
X\DUÕQFD�� PXWODN� UHG� QHGHQOHULQGHQ� ELUL�� D\QÕ� YH\D� D\ÕUW� HGLOHPH\HFHN� NDGDU� EHQ]HU�
PDOOD�LOJLOL�RODUDN��WHVFLO�HGLOPLú�YH\D�WHVFLO�LoLQ�EDúYXUXVX�\DSÕOPÕú�ELU�PDUND�LOH�D\QÕ�
YH\D� D\ÕUW� HGLOHPH\HFHN� NDGDU� EHQ]HU� RODQ� PDUNDODU� WHVFLO� HGLOHPH]� �0DUN.+.�
P�����E��� %X� K�N�P� JHUH÷L�� PDUNDVÕ� WHVFLOOL� D\QÕ� W�UGHNL� �U�QOHUOH� LOJLOL� RODUDN�
NXOODQÕODQ�� D\QÕ� YH\D� EHQ]HU� oHúLW� LVPLQLQ� DOÕQPDVÕQD� LWLUD]� HGLOHELOHFHNWLU�� gUQH÷LQ��
markaQÕQ�³\DúD\DQ�W�P�ELWNLOHU´�LoLQ�WHVFLO�HGLOPLú�EXOXQPDVÕ�YDUVD\ÕPÕQGD�oHúLGLQ�EX�
PDOODUOD� D\QÕ� RODFD÷Õ� DoÕNWÕU741�� %X� QHGHQOH�� |QHULOHQ� D\QÕ� DG� X\JXQ� ROPD]�� %XQD�
NDUúÕOÕN��PDOODU�� 5RVD� FDQLQD� �J�O� W�U��� JLEL�� GDKD� GDU� ELU� JUXEX� LoHUL\RUVD�� D\QÕ� LVLP�
istenen oHúLW�GH��J�O�W�U��LoLQGH�\HU�DODQ�ELU�oHúLGH�LOLúNLQVH��\LQH�oHúLW��LOJLOL�PDUNDQÕQ�
WHVFLO�HGLOGL÷L�W�UGHQ�ROXU742��$QFDN��H÷HU�oHúLW�IDUNOÕ�YH\D�DNUDED�ROPD\DQ�ELU�W�U�LoLQGH�
EXOXQX\RUVD�� oHúLGLQ� EX�PDOODUOD� D\QÕ�PDO� ROGX÷X� G�ú�Q�OHPH]743�� %X� GXUXPGD�� D\QÕ�
mDUND�LVPL�R�ELWNL�oHúLGL�LoLQ�DOÕQDELOLU� 

0DUN.+.¶GD�PDUND�VDKLELQH�WDQÕQDQ�QLVSv�UHG�QHGHQOHULQGHQ�ELUL��LOWLEDVD�QHGHQ�
RODQ� PDUNDODU� KDNNÕQGDGÕU� >0DUN.+.� P����� �E�@�� %XQD� J|UH�� �PDUND� YH� oHúLW� LVPL�
DUDVÕQGD�YH\D�PDUNDQÕQ�NDSVDGÕ÷Õ�PDO� LOH�oHúLW�DUDVÕQGD� sadece benzerlik durumunda, 

W�NHWLFLOHU�EDNÕPÕQGDQ�NDUÕúÕNOÕ÷D�QHGHQ�ROPDVÕ��LOWLEDVD�QHGHQ�ROPDVÕ��LKWLPDOLQGH�LKOkO�
JHUoHNOHúPLú� ROXU�� 0DUNDODUÕQ� NDSVDGÕ÷Õ� PDO� LOH� ELWNL� oHúLGL� QH� NDGDU� \DNÕQ� �EHQ]HU��
ROXUVD�� LOWLEDV� LKWLPDOLQLQ� |QOHQHELOPHVL� LoLQ� oHúLW� LVPLQLQ� PDUNDGDQ� R� NDGDU� IDUNOÕ�
ROPDVÕ� JHUHNLU�� <XNDUÕGD� EHOLUWLOGL÷L� JLEL�� PDUNDQÕQ� NDSVDGÕ÷Õ� PDO� ELU� ELWNL� oHúLGLQH�
LOLúNLQ�LVH��R�ELWNL�oHúLGL�LOH�\DNÕQ��DNUDED��W�UGHNL�GL÷HU�ELU�ELWNL�oHúLGL�LoLQ�DOÕQDFDN�LVLP�
EHOLUJLQ�ELU�úHNLOGH�RQGDQ�IDUNOÕ�ROPDOÕGÕU�� 

'L÷HU� \DQGDQ�� WDQÕQPÕúOÕN� G�]H\L� \�NVHN� PDUNDQÕQ�� IDUNOÕ� PDOODU� LoLQ� GDKL�
NXOODQÕODELOPHVL� WDQÕQPÕú� PDUND� VDKLELQLQ� L]QLQH� ED÷OÕGÕU� �0DUN.+.� P���9,�744. 

'ROD\ÕVÕ\OD��WDQÕQPÕú�PDUND�LOH�D\QÕ�RODQ�ELWNL�oHúLGL�LVPLQH�LWLUD]GD�EXOXQXODELOLU�� 

                                                
741 CPVO Denominations Guidelines, s. 2-3. 
742 CPVO Denominations Guidelines, s. 2-3. 
743 CPVO Denominations Guidelines, s. 2-3. 
744� gWH� \DQGDQ�� 0DUN.+.� P���Õ¶GD� ³>V@DKLEL� WDUDIÕQGDQ� L]LQ� YHULOPH\HQ� 3DULV� 6|]OHúPHVLQLQ� �� QFL�
P�NHUUHU���ÕQFÕ�PDGGHVLQH�J|UH�WDQÕQPÕú�PDUNDODU´�LIDGHVL�\HU�DOPDNWDGÕU��%X�K�N�P��PDUNDQÕQ�D\QÕ�YH\D�
EHQ]HU��U�QOHUGH�NXOODQÕOPDVÕQÕ�\DVDNODPÕúWÕU��%XQXQOD�ELUOLNWH��75,36�P������LOH��3DULV�6|]OHúPHVL¶QLQ���
nFL� P�NHUUHU� ��� PDGGHVLQGHNL� NRUXPD�� D\QÕ� YH\D� EHQ]HU� �U�QOHU� GÕúÕQGD�� IDUNOÕ� PDO� YH� KL]PHWOHUH� GH�
JHQLúOHWLOPLúWLU��$UNDQ��0DUND��&����V�����GQ������� 



 98 

Yukarda ifadH� HGLOHQ� LWLUD]� QHGHQL� GÕúÕQGD�� %LWdHú.¶GD� oHúLW� LVPL� HQJHOOHUL�
DoÕVÕQGDQ� re’sen red nedenleri� GH� G�]HQOHQPLúWLU�� %X� KkOOHULQ� YDUOÕ÷Õ� KkOLQGH� EDúYXUX�
PDNDPÕ�� |QHULOHQ� LVPLQ� G�]HOWLOPHVLQL� EDúYXUDQ� NLúLGHQ� LVWH\HFHN�� H÷HU� G�]HOWLOPH]VH�
EDúYXUX\X��UH¶VHQ��UHddedecektir.  

øON�RODUDN�EHOLUWHOLP�NL��oHúLW�LVPL��DQODPOÕ�YH\D�DQODPVÕ]�ELU�NHOLPH�YH\D�NHOLPH�
JUXEXQGDQ��NHOLPH�YH�UDNDPODUGDQ�YH\D�KDUI�YH�UDNDPODUGDQ�ROXúDELOLU��%LWdHú.�P������
F����� %XQD� X\JXQ� ROPD\DQ� LVLP� UH¶VHQ� UHGGHGLOLU��*|U�OG�÷�� �]HUH��%LWdHú.¶da, isim 

KDUI� YH�YH\D� UDNDPODUGDQ� ROXúXU�� %XQD� NDUúÕOÕN�� 0DUN.+.¶GDQ� �P���� IDUNOÕ� RODUDN��
oL]LPOH�J|U�QW�OHQHELOHQ�YH\D�EHQ]HU�ELoLPGH�LIDGH�HGLOHQ��EDVNÕ�\ROX\OD�\D\ÕQODQDELOHQ�
YH� oR÷DOWÕODELOHQ� KHU� W�UO�� LúDUHWLQ� oHúLW� DGÕ� RODUDN� DOÕQPDVÕQD� L]LQ� YHULOPHPLúWLU��
gUQH÷LQ�� R� ELWNL� oHúLGLQLQ� UHVPL�� LVLP� RODUDN� DOÕQDPD]�� gWH� \DQGDQ�� %LWdHú.� JHUH÷L�
DOÕQDFDN� LVLPOHU� LOH� 0DUN.+.� X\DUÕQFD� DOÕQDFDN� LVLP� DUDVÕQGD� X\XP� VD÷ODQÕOPDN�
LVWHQPLúWLU��%XQD�J|UH��oHúLW�LoLQ�|QHULOHQ�LVPLQ�LoLQGH��oHúLW�LOH�LOJLOL��U�QOHU�EDNÕPÕQGDQ�
PDUND� DOÕQPDVÕQÕ� PDUNDODU� PHY]XDWÕ� DoÕVÕQGDQ� HQJHOOH\HFHN� XQVXUODU� EXOXQDPD]�
�%LWdHú.�P������F�����'L÷HU�ELU�LIDGH\OH��PDUND�RODUDN�NXOODQÕODPD\DFDN�XQVXUODU�oHúLW�
LVPL�RODUDN�GD�DOÕQDPD]���� 

dHúLW� LVPLQLQ�KDUI�YH�UDNDPODUGDQ�ROXúDFD÷ÕQÕ�\XNDUÕGD�EHOLUWPLúWLN��.HOLPH�YH�
UDNDPODUGDQ� ROXúDQ� LVLPGH� GLNNDW� HGLOPHVL� JHUHNHQ� KXVXV�� LVPLQ�� oHúLGLQ� WDQÕQPDVÕQÕ�
P�PN�Q�NÕODFDN�úHNLOGH�ROPDVÕGÕU�>%LWdHú.�P����D����@745. Bu amaçla isim, yazma veya 

NRQXúPDGD�� RUWDODPD� NXOODQÕFÕODU� LoLQ� WDQÕPD� YH\D� NRS\DODPD� KXVXVXQGa zor 

ROPDPDOÕGÕU746��1HOHULQ�EX�K�N�P�LoLQH�JLUHFH÷LQL�EHOLUOHUNHQ��\XNDUÕGD�EHOLUWLOGL÷L��]HUH�
7RSOXOXN� %LWNL� dHúLGL� 2ILVL� �&RPPXQLW\� 3ODQW� 9DULHW\� 2IILFH� -� &392�� WDUDIÕQGDQ�
\D\ÕQODQDQ� UHKEHUGHQ747� \DUDUODQDELOLUL]��&392� WDUDIÕQGDQ� \D\ÕQODQDQ� UHKEHUGH� LVPLQ� 
ELU�KD\DOL�DG��IDQF\�QDPH��YH\D�ELU�úLIUH��FRGH��RODELOHFH÷L�EHOLUWLOPLúWLU��+D\DOL�DG��EHOOL�
ELU� DQODPÕ� RODQ� NHOLPH� RODELOHFH÷L� JLEL�� EHOOL� ELU� DQODPÕ� ROPD\DQ� NHOLPHOHUGHQ� GH�
ROXúDELOLU��5HKEHU��oHúLW�DGÕ�RODUDN�L]LQ�YHULOPH\HFHN�LVLPOHUL�DoÕNODPDNWDGÕU� Buna göre 

KD\DOL� DG�� WHN� KDUIWHQ� ROXúDPD]748. Keza, hukukumuzda da ismin kelime veya kelime 

grubundan, kelime ve UDNDPODUGDQ� YH\D� KDUI� YH� UDNDPODUGDQ� ROXúDELOHFH÷L� LIDGH�
HGLOPLúWLU� �%LWdHú.�P�������0DGGHGH�� oHúLW� LVPLQLQ�KDUI�YH� UDNDPODUGDQ�ROXúDELOHFH÷L�
ifDGH�HGLOGL÷LQGHQ��VDGHFH�ELU�KDUIWHQ�LEDUHW�LVLP�DOÕQDPD]��� 

$\QÕ� úHNLOGH�� oHúLW� LVPL�� �|UQH÷LQ�³YH´�\HULQH�³&´�NXOODQÕOPDVÕ�JLEL��\HUOHúPLú�
NÕVDOWPDODU� KDULo�� �$�W<� JLEL�� WHODIIX]� HGLOHPH\HFHN� úHNLOGH� KDUI� VHULOHULQGHQ�
                                                
745 Benzer düzenleme için bkz. UPOV m.20/2; CPVR m.63/3,b. 
746 UPOV Recommendation (Scholosser, a.g.m., s. 187, 191; Kooij, a.g.e., s. 109). 
747 CPVO Denominations Guidelines, s. 3. 
748� &392�'HQRPLQDWLRQV� *XLGHOLQHV�� V�� ��� 2\VD��0DUN.+.�P��¶H� J|UH�� LúDUHWLQ� D\ÕUW� HWPH� |]HOOL÷LQH�
VDKLS�ROPDVÕ�JHUHNPHNWHGLU��%XQD�J|UH�|]HO�ELU�úHNLO�LoLQGH�YHULOHQ�WHN�UHQN��KDUI�YH\D�UDNDP�D\ÕUW�HWPH�
J�F�QH�VDKLS�ROGX÷XQGDQ�PDUND�RODUDN�WHVFLO�HGLOHELOLU��$UNDQ��0DUND��&����V������ 
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ROXúDPD]749�� %LWdHú.�P����D� ���¶GH�� LVPLQ�� GLO� ELOLPL� DoÕVÕQGDQ� oHúLGLQ� WDQÕQPDVÕQGD�
\HWHUOL�ROPDVÕ�JHUHNWL÷L��EHOLUWLOPLúWLU��%X�LIDGH\H�J|UH��R�GLOGH�NXOODQÕOPD\DQ�KDUIOHU�GH�
oHúLW�LVPLQGH�NXOODQÕODPD]��%X��JHQHOOLNOH��$UDS�DOIDEHVL��6ODY�WHPHOOL�DOIDEH�JLEL��EHQ]HU�
olmayan alfabeler için söz konusudur. Bu durumda o isim Türk alfabesiyle yeniden 

harflendirilerek önerilirse kabul edilebilir750��%X�QHGHQOH��/DWLQ�DOIDEHVLQGH�NXOODQÕODQ�;��
:�JLEL�KDUIOHU�oHúLW�LVPLQGH�\HU�DODELOHFHN��EXQD�NDUúÕOÕN��|UQH÷LQ�6ODY�WHPHOOL�DOIDEHGH�
EXOXQDQ�^��X��n��s� JLEL� KDUIOHU� NXOODQÕODPD]��.DQDDWLPL]FH� FR÷UDIv� RULMLQL� DoÕVÕQGDQ�
KDONÕ�\DQÕOJÕ\D�G�ú�UPHPHN�>%LWdHú.�P����D���@�NRúXOX\OD��\DEDQFÕ�NHOLPHOHU�GH�oHúLW�
LVPL�RODUDN�DOÕQDELOLU��]LUD�oHúLW� LVPLQLQ�DQODPOÕ�ROPDPDVÕQD�L]LQ�YHULOGL÷LQH�J|UH�7�UN�
YDWDQGDúODUÕQFD�DQODúÕOPD\DELOHQ�\DEDQFÕ�NHOLPHOHUGHQ�ROXúPDVÕQD�GD�L]LQ�YHULOPHOLGLU��
$QFDN�EX�KkOGH�KDUIOHU��GLO�ELOLPL�DoÕVÕQGDQ�oHúLGLQ�WDQÕQPDVÕQGD�\HWHUOL�ROPDOÕGÕU�� 

+XNXNXPX]GD�� VDGHFH� UDNDPODUGDQ� ROXúDQ� �|UQH÷LQ� ������ LVPLQ� NDEXO�
HGLOPH\HFH÷L�� EXQD� NDUúÕOÕN�� UDNDmlarla birlikte kelime veya rakamlarla birlikte harf 

YDUVD� �|UQH÷LQ�� $'7��� YH\D� $���� YH\D� $UDO� ���� LVLP� RODUDN� NDEXO� HGLOHFH÷L� LIDGH�
HGLOPLúWLU��%LWdHú.�P������F�����8329�P�����¶GH�GH��oHúLW�LVPLQLQ�VDGHFH�UDNDPODUGDQ�
ROXúDPD\DFD÷Õ��EXQD��NDUúÕOÕN�H÷HU��EX�GXUXP�oHúLGLQ�LVLPOHQGLULOPHVL�LoLQ�\HUOHúPLú�ELU�
X\JXODPD�LVH��VDGHFH�UDNDPODUÕQ�GD�oHúLW�LVPL�RODUDN�NXOODQÕODELOHFH÷L�EHOLUWLOPLúWLU� 

$\QÕ�úHNLOGH��LVLP��oWHQ�ID]OD�NHOLPH�YH\D�XQVXUGDQ�ROXúDPD]751��$\UÕFD��WHN�ELU�
kelime de ondan fazla karakter içeremez752. Hukukumuzda, ismin kelime grubundan 

ROXúDELOHFH÷L� EHOLUWLOPHVLQH� NDUúÕQ� ELU� PLNWDU� VÕQÕUODQGÕUÕOPDVÕ� \DSÕOPDPÕú�� GL÷HU� ELU�
LIDGH\OH��oWHQ�ID]OD�NHOLPH�YH\D�RQGDQ�ID]OD�NDUDNWHU�LoHUHPH\HFH÷LQH�LOLúNLQ�ELU�K�N�P�
\HU�DOPDPDNWDGÕU��.DQDDWLPL]FH��LVPLQ�oHúLGLQ�WDQÕQPDVÕQÕ�VD÷OD\DFDN�QLWHOLNWH�ROPDVÕ�
QHGHQL\OH� >%LWdHú.� P����D� ���@�� �oWHQ� ID]OD� NHOLPH� LoHUHQ� LVLP� YH\D� RQGDQ� ID]OD�
NDUDNWHU�LoHUHQ�NHOLPHOHU��NXOODQÕFÕODU�WDUDIÕQGDQ�oHúLGLQ�WDQÕQPDVÕQGD�]RUOXNODUD�QHGHQ�
RODFD÷ÕQGDQ�� LVLP� RODUDN� NDEXO� HGLOPHPHOLGLU�� hoWHQ� ID]OD� NHOLPH� YH\D� XQVXUXQ� oHúLW�
LVPL� RODUDN� DOÕQDPD\DFD÷Õ� &392� UHKEHULQGH� DoÕNoD� EHOLUWLOPLúWLU753. Bununla birlikte, 

H÷HU��oWHQ� ID]OD�NHOLPHGHQ�ROXúDQ� LVLP��&395¶\H�YH\D�8329¶D��\H�ELU��ONHGH��GDKD�
|QFHGHQ� WHVFLO� HGLOPLú� YH\D� NXOODQÕOPDNWD� LVH�� RQXQ� oHúLW� LVPL� RODUDN� DOÕQPDVÕQD� ELU�
HQJHO�EXOXQPDPDNWDGÕU754.  

øVLP�� NHOLPHOHUGHQ� ROXúDFD÷ÕQGDQ�� QRNWDODPD� LúDUHWL� YH\D� GL÷HU� VHPEROOHU��
(ABC12589 veya ABC4595447 gibi) subscript veya superscript rakamlar755�ELU�WDVDUÕP�Y�E��
                                                
749 CPVO Denominations Guidelines, s. 3. 
750 Benzer düzenleme için bkz.  Canada Naming Guidelines, Appendix III. 
751 CPVO Denominations Guidelines, s. 3; UPOV Recommendation, (Scholosser, a.g.m. s. 191). 
752 CPVO Denominations Guidelines, s. 4; UPOV Recommendation, (Scholosser, a.g.m. s. 191). 
753 Bkz. CPVO Denominations Guidelines, s. 3. 
754 CPVO Denominations Guidelines, s. 3, dn. 2. 
755�6XEVFULSW�YH\D�VXSHUVFULSW��\D]ÕOÕ�YH\D�EDVÕOÕ�QRUPDO�oL]JLQLQ�DOWÕQD�YH\D��VW�QH�\D]ÕOPD�GHPHNWLU� 
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LVLP�RODUDN�NXOODQÕODPD]756��.H]D��oHúLW�DGÕ�NÕVD�oL]JLOHU�JLEL�|]HO�LúDUHWOHU��V|]O��RODUDN�
LIDGH� HGLOGL÷LQGH� YH\D� WHOHNV� \ROX� LOH� LOHWLOGL÷LQGH�� ]RUOXNODUD� QHGHQ� RODFDN� XQVXUODU�
içeremez757.  

øNLQFL�UH¶VHQ�UHG�QHGHQL� GDKD�|QFH�DOÕQPÕú D\QÕ�YH\D�EHQ]HU isimlerle ilgilidir. 

Buna göre, önerilen LVLP�� �UHWLPGHQ� NDONPÕú� RODQ� YH\D� \D\JÕQ� RODUDN� WDQÕQPD\DQ�
oHúLWOHU�GÕúÕQGD��7�UNL\H¶GH�YH\D�8329�6|]OHúPHVLQH� WDUDI�ELU��ONHGH��D\QÕ� W�UH�YH\D�
\DNÕQ� DNUDED� W�UOHUH� DLW� WHVFLO� HGLOPLú� ELU� oHúLW� LVPLQLQ� D\QÕVÕ� YH\D� NDUÕúÕNOÕ÷D� QHGHQ�
olacak kadar benzeriyse UH¶VHQ�UHGGHGLOLU�>%LWdHú.�P����D����@758. Benzer düzenlemenin 

\HU�DOGÕ÷Õ�&395¶GH��D\QÕ�YH\D�EHQ]HU�LVPLQ�EXOXQGX÷X�oHúLGLQ�WHVFLOOL�ROPDVÕ�YH\D�RQXQ�
PDWHU\DOLQLQ� SD]DUODQÕOPÕú� ROPDVÕ� \HWHUOL� J|U�OP�úW�U� >P������ �F�@�� .DQXQXPX]GD��
tescilli türlerden bahsedilPHNOH�ELUOLNWH��NDQDDWLPL]FH��EX�WHVFLO�VDGHFH�ELWNL�ÕVODKoÕ�KDNNÕ�
VLFLOLQH�WHVFLO�HGLOPLú�RODQODUOD�VÕQÕUOÕ�ROPD\ÕS��WRKXPOXNODUÕQ�WHVFLOLQH�LOLúNLQ�VLFLOH�WHVFLO�
HGLOHQOHUL� GH� NDSVDPDOÕGÕU�� .H]D�� EX� K�N�P�� &395¶GH� ROGX÷X� JLEL�� WHVFLO� HGLOPHPLú�
olmakla biUOLNWH�WLFDUHWL�\DSÕOPD\D�GHYDP�HGLOHQ�GL÷HU�ELWNL�oHúLWOHULQL�GH�LoHUPHOLGLU�� 

%X� UHG� QHGHQLQGHQ� DQODúÕODFD÷Õ� �]HUH�� oHúLGLQ� LVPL�� D\QÕ� ERWDQLNVHO� W�UH� YH\D�
\DNÕQ� DNUDED� �UHODWHG�� W�UOHUH� DLW� GL÷HU� ELU� oHúLWOH� D\QÕ� RODPD]�� %XQD� NDUúÕOÕN�� R� LVLP�
IDUNOÕ�ELU�ERWDQLNVHO� W�UH�DLW�GL÷HU�ELU�oHúLW� WDUDIÕQGDQ�LVLP�RODUDN�DOÕQDELOLU759.  Burada 

LIDGH�HGHOLP�NL��³\DNÕQ�DNUDED� W�UOHULQ´�QHOHU�ROGX÷X�QDVÕO�EHOLUOHQHFHNWLU��=LUD��EXQXQ�
ERWDQLNVHO� DQODPÕ� EXOXQPDPDNWDGÕU760�� $QFDN�� EXQODUÕQ� QHOHU� ROGX÷XQX� EHOLUOHPHGH�
UPOV ReFRPPHQGDWLRQ¶XQGDQ� \DUDUODQDELOLUL]�� %XUDGD� KDQJL� W�UOHULQ� ELU� GL÷HU� W�UOH�
³\DNÕQ�DNUDED´��FORVHO\�UHODWHG��ROGX÷X�LIDGH�HGLOPLúWLU761. 

<XNDUÕGD�LIDGH�HGLOGL÷L��]HUH��D\QÕ�W�UH�YH\D�\DNÕQ�DNUDED�W�UOHUH�DLW�oHúLW�LVPL\OH�
D\QÕ�RODQ�YH\D�NDUÕúÕNOÕ÷D�QHGHQ�RODFak kadar benzer RODQ�LVLPOHU�UHGGHGLOLU��$\QÕ�LVLP�
ROPD��LON�EDNÕúWD�WDP�RODUDN�D\QÕ�ROPD\Õ�LIDGH�HGHU762��'L÷HU�LVLP�LOH�NDUÕúÕNOÕ÷D�QHGHQ�
RODFDN�NDGDU�EHQ]HU�ROPD�LVH��GDKD�|QFHNL�oHúLW�LVPL\OH�EHQ]HUOL÷LQ�oRN�\�NVHN�GHUHFHGH�
ROPDVÕQÕ� JHUHNWLUPH]763. Zira, çHúLW�� D\QÕ� W�UH� YH\D� \DNÕQ� DNUDED� W�UH� DLW� ROGX÷X� LoLQ��
LVPLQLQ�NDUÕúWÕUÕOPD� LKWLPDOL�oRN� ID]ODGÕU��%X�QHGHQOH�NDUÕúÕNOÕ÷ÕQ�|QOHQPHVL� LoLQ��\HQL�
LVPLQ�HVNLVLQGHQ�EHOLUJLQ�úHNLOGH�IDUNOÕ�ROPDVÕ�JHUHNLU764. 

                                                
756 CPVO Denominations Guidelines, s. 3; UPOV Recommendation (Scholosser, a.g.m. s. 192). 
757 UPOV Recommendation, (Scholosser, a.g.m. s. 192). Kooij, a.g.e., s. 109. 
758 Keza benzer düzenleme için bkz. UPOV m.20/2; CPVR m.18/3. 
759 Bunlarla ilgili olarak bkz. CPVR Guidelines , Variety Denominations, s. 7, Annex. 
760 Scholosser, a.g.m., s. 188. 
761�$\UÕFD��&392�'HQRPLQDWLRQV�*XLGHOLQHV��V����$QQH[¶GH�QHOHULQ��\DNÕQ�DNUDED��FORVHO\�UHODWHG���ROGX÷X�
ifade HGLOPLúWLU�� %XQD� J|UH�� \DNÕQ� DNUDED� W�UOHU�� D\QÕ� ERWDQLNVHO� FLQVH� DLW� RODQ� YH\D�$QQH[¶GH� \HU� DODQ�
OLVWHGH�D\QÕ�VÕQÕIWD�EXOXQDQODUGÕU��� 
762 CPVO Denominations Guidelines, s. 4. 
763 CPVO Denominations Guidelines, s. 4. 
764�$\QÕ�úHNLOGH��PDUNDODUGD�LOWLEDV�WHKOLNHVL��HVNL�YH�\HQL�PDUNDODUÕQ�D\QÕ�YH\D�EHQ]HU�ROXS�ROPDGÕNODUÕ��
D\QÕ� \D� GD� EHQ]HU� PDO� YH� KL]PHWOHUL� NDSVD\ÕS� NDSVDPDGÕNODUÕ� GLNNDWH� DOÕQDUDN� EHOLUOHQLU�� %X� QHGHQOH�
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.DUÕúWÕUÕOPD� LKWLPDOLQLQ� GH÷HUOHQGLULOPHVLQGH�� �|]HOOLNOH� \DEDQFÕ� LVLPOHUGH��
LVLPOHULQ�WHODIIX]X��ELoLPL�\D�GD�DQODPÕ�GLNNDWH�DOÕQDELOLU765��øVLPOHU�DUDVÕQGD�NDUÕúÕNOÕ÷ÕQ�
ROXS� ROPDGÕ÷Õ� LQFHOHQLUNHQ�� LVPLQ� W�P�� LWLEDUL\OH� EÕUDNWÕ÷Õ� HWNL� GH� J|]� |Q�QGH�
bulundurulur766��øVLPGH�\HU�DODQ�KDUIOHUGHQ�YH\D�UDNDPODUGDQ�ELri�IDUNOÕ\VD��|U��µ*ROGHQ¶�
LOH�*ROGLQ��YH\D�ELU�KDUIWH�YXUJX��|UQH÷LQ�*ROGHQ�\HULQH�*ROOGHQ��IDUNOÕ\VD��JHQHO�RODUDN�
NDUÕúWÕUÕOPD� WHKOLNHVLQLQ�YDUOÕ÷ÕQGDQ� V|]�HGLOHELOLU767��.H]D��NHOLPHQLQ�EDúÕQGDNL�KDUILQ�
ND\ÕS�ROPDVÕ��NHOLPHQLQ�LoLQGHNL�KDUILQ�ND\ÕS�ROPDVÕQGDQ�GDKD�ID]OD�HWNL\H�VDKLS�RODFD÷Õ�
DoÕNWÕU��gUQH÷LQ��*ROGHQ�LOH�*ROGQ�DUDVÕQGD�NDUÕúÕNOÕ÷D�QHGHQ�ROPD�RODVÕOÕ÷Õ�LOH��*ROGHQ�
LOH� 2OGHQ� DUDVÕQGD� NDUÕúÕNOÕ÷D� QHGHQ� ROPD� RODVÕOÕ÷Õ� IDUNOÕ� RODFDNWÕU�� $\QÕ� úHNLOGH�� WHN�
KDUIWH�NDUÕúWÕUÕOPD�WHKOLNHVL�V|]�NRQXVX�ROPDVÕQD�NDUúÕOÕN��LNL�YH\D�GDKD�ID]OD�KDUIOHUGH�
IDUNOÕOÕ÷ÕQ�� JHQHO� RODUDN� NDUÕúÕNOÕ÷D� QHGHQ� RODFD÷Õ� G�ú�Q�OPH\HELOLU�� EXQXQOD� ELUOLNWH��
D\QÕ� KDUIOHU� �|U�� *ROGHQ� \HULQH� *RROOGHQ�� VDGHFH� \DQ� \DQD� NR\XOPXúVD�� NDUÕúWÕUÕOPD�
mümkündür768.  Keza, özellikle, yabancÕ�LVLPOHU�EDNÕPÕQGDQ�V|]�NRQXVX�RODQ��|QHPOL�ELU�
V|\OHQLú�GH÷LúLNOL÷L�\DSÕOPÕúVD�NDUÕúWÕUÕOPD�LKWLPDOL�GDKD�D]�ROXU769��.HOLPHOHUGHQ�ROXúDQ�
LVLPOHUGHQ�IDUNOÕ�RODUDN��UDNDPODUGDQ�ROXúDQ�LVLPOHUGH��VDGHFH�ELU�NDUDNWHUGH��\DQL�KDUI�
YH\D� UDNDPGD� IDUNOÕOÕN�� LNL� LVPL� \HWHULQFH� D\ÕUW� HGLOHELOLU� NÕODELOLU770. Sonuç itibariyle, 

NDUÕúÕNOÕ÷D�QHGHQ�ROXS�ROPDGÕ÷Õ��VRPXW�ROD\D�EDNÕODUDN�GH÷HUOHQGLULOLU� 
.DUÕúWÕUÕOPD�RODVÕOÕ÷Õ�ROPDVÕQD�UD÷PHQ��WHN�ELU�UDNDP�YH\D�KDUILQ�HNVLNOL÷L�YH\D�

ID]ODOÕ÷Õ� LOH� ROXúWXUXODQ� LVLP�� ÕVODK� HGLOGL÷L� RULMLQDO� oHúLGL�� \DQL� VR\XQX� �SHGLJUL��
J|VWHUL\RUVD��|UQH÷LQ�VHOHNVL\RQOD�³%URZQ¶V�����´GHQ�HOGH�HGLOHQ�oHúLW� LoLQ�³%URZQ¶V�
����$´�LVPLQLQ�NXOODQÕOPDVÕ��NDEXO�HGLOHELOLU771.  

<XNDUÕGD� LIDGH� HGLOGL÷L� �]HUH�� H÷HU� |QFHNL� oHúLW�� ³�UHWLPGHQ� NDONPÕúVD´� YH\D�
“\D\JÕQ�RODUDN�WDQÕQPÕ\RUVD´��R�LVPLQ�D\QÕ�YH\D�EHQ]HUL�DOÕQDELOLU�>%LWdHú.�P����D����@��
%X� K�N�P� &395¶GH�� ³GL÷HU� oHúLW� DUWÕN� PHYFXW� GH÷LOVH� YH� RQXQ� LVPL� |]HO� ELU� |QHP�
ND]DQPDPÕúVD´��úHNOLQGH�LIDGH�HGLOPLúWLU�� 

dHúLGLQ�� DUWÕN� PHYFXW� ROPDPDVÕ�� \DQL� �UHWLPGHQ� NDONPDVÕ� KXVXVX� WLFDUv�
DQODPGDGÕU��'L÷HU�ELU�LIDGH\OH��oHúLW�KkOk�WLFDUHWL�\DSÕOPDN��]HUH��UHWLOL\RUVD���UHWLPGHQ�
NDONPDPÕú� GHPHNWLU772�� %XQD� NDUúÕOÕN�� WLFDUv� DPDo� J�WPH\HQ� �UHWLPOHU�� oHúLGLQ�
�UHWLPGHQ�NDONPDVÕQÕ�HQJHOOHPH]��%X�QHGHQOH�ELU�oHúLGLQ�VDGHFH�ILzikî mevcudiyetinin 

                                                                                                                                           
PDUNDQÕQ�NDSVDGÕ÷Õ�PDO�YH�KL]PHW�QH�NDGDU�\DNÕQ��EHQ]HU��ROXUVD��LOWLEDV�WHKOLNHVLQLQ�|QOHQHEilmesi için, 
\HQL�PDUNDQÕQ�HVNLVLQGHQ�R�NDGDU�IDUNOÕ�ROPDVÕ�JHUHNLU��$UNDQ��0DUND��&����V����-98). 
765 Markalarla ilgili olarak bkz. Arkan, Marka, C.1, s. 101. 
766 Markalarla ilgili benzerlikler için bkz. Arkan, Marka, C.1, s. 99. 
767 CPVO Denominations Guidelines, s. 4. 
768 CPVO Denominations Guidelines, s. 4. 
769 CPVO Denominations Guidelines, s. 4. 
770 CPVO Denominations Guidelines, s. 4. 
771 Canada Naming Guidelines, Appendix III. 
772 CPVO Denominations Guidelines, s. 5. 
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GHYDP�HWPHVL��LVPLQ�\HQL�ELU�oHúLW�LoLQ�WHNUDU�DOÕQPDVÕQD�HQJHO�ROPD]773��dHúLGLQ�WLFDUv�
DPDoOD� �UHWLOLS� �UHWLOPHGL÷LQLQ� DQODúÕOPDVÕ� LoLQ�� UHVPv� ROPD\DQ� WLFDUv� ND\ÕWODU� GDKLO�
oHúLWOL�ND\QDNODU�LQFHOHQHELOLU774.  

dHúLGLQ�LVPLQLQ�|]HO�|QHPH�VDKLS�ROPDVÕ��\DQL�\D\JÕQ�RODUDN�WDQÕQPDVÕ��WHVFLOOH�
YH\D�WHVFLOGHQ�EDúND�úHNLOOHUOH�ND]DQÕODELOLU775��%LU�oHúLW��UHVPv�VLFLOH�ND\GROXQGX÷XQGD��
LVPL� JHQHO� YDUVD\ÕP� RODUDN� |]HO� ELU� |QHPH� VDKLS� ROXU776�� $QFDN�� EX� \ROOD� ND]DQGÕ÷Õ�
önemi, sicilden silinmesinden itibaren kaybedebilir777��.H]D��oHúLW�NÕVD�ELU�V�UH�LoLQ��|U��
ELUNDo� J�Q��ND\GHGLOPLú� YH� VRQUD� ND\ÕW� VLOLQPLúVH�� EX�ND\GÕQ� LVPH�|QHP�ND]DQGÕUGÕ÷Õ�
G�ú�Q�OPH]778�� gUQH÷LQ�� R� oHúLW� �]HULQGHNL� KDN�� LSWDO� HGLOHELOLU�� K�N�PV�]� NÕOÕQDELOLU��
$QFDN��EDúYXUDQ�NLúL��EDúYXUXGDNL�HNVLNOLNOHU�QHGHQL\OH�R�LVPL�DODPDPÕúVD��HNVLNOLNOHUL�
WDPDPOD\DUDN� \HQLGHQ� ELU� EDúYXUX� \DSÕODELOHFH÷L� LoLQ�� EX� LVLP� GDKD� VRQUD� EDúYXUDQ�
NLúL\H�YHULOPHPHVL�JHUHNLU779��dHúLW�LVPLQLQ�|]HO�|QHP�ND]DQPDVÕ��VLFLOH�ND\ÕWWDQ�EDúND�
úHNLOOHUOH� GH� JHUoHNOHúHELOLU�� %X�� R� oHúLGLQ� WLFDUHWLQLQ� \DSÕOPDVÕ\OD� JHUoHNOHúHELOLU780. 

1LWHNLP�� KLo� WHVFLO� ROPDPÕú� IDNDW� \D\JÕQ� ELU� úHNLOGH� SD]DUODQPÕú� ELU� oHúLW�� \D\JÕQ�
NXOODQÕP�QHGHQL\OH�|]HO�ELU�|QHP�ND]DQDELOLU781.  

 Üçüncü re’sen red nedeni,� oHúLW� LVPLQLQ�� ³VDGHFH�ELWNL� oHúLWOHUL� Ye tohumculuk 

VHNW|U�QGH�V|]�NRQXVX�RODQ� W�U��NDOLWH��PLNWDU��DPDo��GH÷HU��FR÷UDIv�RULMLQ�YH\D��UHWLP�
WDULKLQL� EHOLUWHQ� LúDUHWOHUGHQ� LEDUHW´� ROPDVÕGÕU� >%LWdHú.� P����D� ���@�� gUQH÷LQ�� GL÷HU�
NLúLOHUFH�� oHúLWOHULQ� oR÷DOWÕP� PDWHU\DOLQLQ� SD]DUODQPDVÕQÕ� HQJHOOH\HFek nitelikte olan, 

J�QO�N�GLOLQ�ELU�SDUoDVÕ�KkOLQH�JHOPLú� WHULP��LVLP�RODUDN�DOÕQDPD]782��%LWdHú.¶GDNL�EX�
K�NP�Q� NDUúÕOÕ÷Õ� &395¶GH�� ³PDOODUÕQ� SD]DUODQPDVÕQGD� JHQHO� RODUDN� NXOODQÕODQ� YH\D�
GL÷HU� NDQXQODU� DOWÕQGD� NXOODQÕOPDVÕ� VHUEHVW� ROPDVÕ� JHUHNHQ� GL÷HU� DGODUOD�� D\QÕ� YH\D�
NDUÕúWÕUÕODELOLU�LVH´�UHGGHGLOLU��úHNOLQGHGLU�>&395�P�������G�@��+XNXNXPX]GD�GD�VDGHFH�
ELWNL�oHúLWOHUL�YH�WRKXPFXOXN�VHNW|U�QGH�NXOODQÕODQ�LúDUHWOHULQ�NXOODQÕOPDVÕ�\DVDNODQPÕú�
ROPD\ÕS��PDUND� RODUDN� DOÕQDPD\DFDN� LúDUHWOHU� GH� \DVDNODQPÕúWÕU� �%LWdHú.�P�������%X�
QHGHQOH��|UQH÷LQ�LVLP�VDGHFH�PDOODUÕQ�SD]DUODQPDVÕQGD�NXOODQÕODQ�SDUD�ELULPLQGHQ�YH\D�
D÷ÕUOÕN�YH\D�|Oo�\OH�LOJLOL�ELULPOHUGHQ�LEDUHW�RODPD]�>0DUN.+.�P������F�@��.H]D��WLFDUHW�
DODQÕQGD�KHUNHV�WDUDIÕQGDQ�NXOODQÕODQ�YH\D�EHOLUOL�ELU�PHVOHN��VDnat veya ticaret grubuna 

PHQVXS�RODQODUÕ�D\ÕUW�HWPH\H�\DUD\DQ�LVLPOHUL�P�QKDVÕUDQ�YH\D�HVDV�XQVXU�RODUDN�LoHUHQ�

                                                
773 CPVO Denominations Guidelines, s. 5. 
774 CPVO Denominations Guidelines, s. 5. 
775 CPVO Denominations Guidelines, s. 5. 
776 CPVO Denominations Guidelines, s. 5. 
777 CPVO Denominations Guidelines, s. 5.   
778 CPVO Denominations Guidelines, s. 5. 
779 Canada Naming Guidelines, Appendix III. 
780 CPVO Denominations Guidelines, s. 5. 
781 CPVO Denominations Guidelines, s. 5. 
782 CPVO Denominations Guidelines, s. 5. 
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LVLPOHU� NXOODQÕODPD]� >0DUN.+.�P����� �G�@��$\UÕFD��0DUN.+.�P����� �J�¶GHNL� \DVDN��
�\H�GHYOHWOHUGHQ�ELULQLQ�\D�GD�ELU�oR÷XQXQ��\HVL�EXOXQGX÷X�K�N�PHWOHUDUDVÕ�|UJ�WOHULQ��
NÕVDOWÕOPÕú�NHOLPHOHUL� �|UQH÷LQ�:72�JLEL��\D�GD�GL÷HU� DPEOHPOHUL��ED\UDN�YH�DUPDODUÕ�
KDNNÕQGD� GD� X\JXODQÕU� �3DULV� 6|]OHúPHVL� P�� ��� ��� P�NHUUHU�� ���� %XQODU� PDUND� RODUDN�
DOÕQPD\D� X\JXQ� ROPDGÕ÷Õ� JLEL�� oHúLW� LVPL� RODUDN� GD� DOÕQDPD]ODU�� (VDVHQ�� oHúLW� LVPL�
NHOLPH� YH\D� UDNDPODUGDQ� ROXúDFD÷ÕQGDQ�� ED\UDN�� DUPDODU� Y�V�� ]DWHQ� oHúLW� LVPL� RODUDN�
DOÕQPD\D�HOYHULúOL�GH÷LOGLU� 

Dördüncü re’sen red nedeni,� oHúLW� LVPLQLQ�NDPX�G�]HQL�YH�JHQHO�DKOkND�D\NÕUÕ�
ROPDVÕ�KkOLGLU�>%LWdHú.�P����D����@��%X�ED÷ODPGD��VXo�WHúNLO�HGLFL�YH\D�DKOkND�D\NÕUÕOÕN�
WHúNLO� HGHFHN� �|U�� KDNDUHW� HGLFL�� N�I�UO��� LVLPOHU� GH� UHGGHGLOLU783�� .H]D�� \DVDNOÕ� ELU�
RUJDQL]DV\RQXQ� �|UQH÷LQ� ÕUNoÕ� YH\D� úLGGHW� \DQOÕVÕ�� OLGHULQLQ� LVPLQLQ� DOÕQPDVÕ� NDPX�
G�]HQLQH�D\NÕUÕ�J|U�OHUHN�UHGGHGLOLU784��'LQL�GH÷er ve sembolleri içeren adlar da, kamu 

G�]HQLQH�D\NÕUÕ�VD\ÕODELOLU785. 

%HúLQFL� UH¶VHQ� UHG� QHGHQL�� LVPLQ� \DQÕOWÕFÕ� YH� NDUÕúÕNOÕ÷D� QHGHQ� ROPDVÕ� KkOLGLU��
%XQD� J|UH� LVLP�� ³oHúLGLQ� |]HOOLNOHUL�� GH÷HUL� YH� FR÷UDIL� RULMLQL� DoÕVÕQGDQ� YH\D� oHúLW� LOH�
ÕVODKoÕ� \D� GD� oHúLW� LOH� EDúYXUX� VDKLEL� DUDVÕQGDNL� LUWLEDW� EDNÕPÕQGDQ� \DQÕOWÕFÕ� YH\D�
NDUÕúÕNOÕ÷D�QHGHQ�RODFDN�QLWHOLNWH´�RODPD]�>%LWdHú.�P����D����@786.  

%X�QHGHQOH��LVLP��R�oHúLGLQ�VDKLS�ROPDGÕ÷Õ�EHOLUOL�|]HOOLNOHUH�YH\D�GH÷HUH�VDKLS�
ROGX÷X��GL÷HU�ELU�oHúLWWHQ�W�UHWLOGL÷L�YH\D�RQXQOD�ED÷ODQWÕOÕ�ROGX÷X�L]OHQLPL�EÕUDNÕ\RUVD��
X\JXQ� GH÷LOGLU787�� gUQH÷LQ�� oHNLUGH÷L� ROGX÷X� KkOGH� ³oHNLUGHNVL]�$5'´� ��]�P���� LVLP�
RODUDN� DOÕQDPD]��.H]D�� D\QÕ� W�U�Q� GL÷HU� oHúLWOHUL� GH� R� |]HOOL÷H� VDKLS� ROPDVÕQD� NDUúÕQ��
VDGHFH�R�oHúLGLQ�R�|]HOOL÷H�VDKLS�ROGX÷X�L]OHQLPLQL�GR÷XUDQ�LVLP�GH�EHOLUWLOHPH]788.  

$\QÕ�úHNLOGH��EDúYXUDQ�NLúL�LOH�oHúLW�LVPL�DUDVÕQGD�\DQÕOWÕFÕ�ELU�LUWLEDW�NXUXODPD]��
gUQH÷LQ�� WDQÕQPÕú� ELU� WLFDUHW� XQYDQÕ� LOH� EHQ]HUOLN� ROXúWXUXODUDN�� oHúLGLQ� EHOLUOL� ELU�
NDOLWHGH� ROGX÷X� L]OHQLPL� EÕUDNÕODPD]�� 'L÷HU� ELU� LIDGH\OH�� EDúYXUDQÕQ� YH\D� ÕVODKoÕQÕQ�
NLPOL÷L�LOH�LOJLOL�\DQOÕú�ELU�HWNL�ROXúWXUXODPD]789.    

Yine, o isim, bitki aleminde bir cins veya türün botaniksel isminden ibaret 

RODPD]�YH\D�RQXQ�ELU�NÕVPÕQÕ�LoHUHPH]��D\QÕ��U�Q�VHNW|U�790 içerisinde bir türün genel 

LVPLQL� LoHUHPH]� �|UQH÷LQ�SDWDWHV� LVPLQL�DODPD]��YH\D�RQGDQ�ROXúDPD]��GL÷HU�oHúLWOHUOH�

                                                
783 CPVR m.63/3,e; CPVO Denominations Guidelines, s.5; Canada Naming Guidelines, Appendix III. 
784 Kooij, a.g.e., s. 109. 
785 Markalarla ilgili olarak bkz. Arkan, Marka, C.1, s. 91. 
786 Benzer düzenleme için bkz. UPOV m.20/2; CPVR m.63/3 (f). 
787 CPVO Denominations Guidelines, s. 5. 
788 CPVO Denominations Guidelines, s. 5. 
789 CPVO Denominations Guidelines, s. 5. 
790 UPOV taUDIÕQGDQ�W�U�LoLQGH�EHú��U�Q�VHNW|U��VÕQÕIODQGÕUÕOPÕúWÕU��%XQODU��WDUÕPVDO��U�QOHU��DJULFXOWXUDO�
crops), süsleyiciler (ornamentals), orman türleri (forestry species), sebzeler (vegetables), meyveler 
(fruits)’dir (CPVO Denominations Guidelines, s. 6). 
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NDUúÕODúWÕUPDODU� YH\D� RQODUGDQ� �VW�Q� ROGX÷XQD� LOLúNLQ� LEDUHOHU� LoHUHPH]� YH\D� EX�
LEDUHOHUGHQ�ROXúDPD]791.    

.H]D��oHúLW��EHOLUOL�ELU�E|OJH�LOH�LOLúNLOL�ROPDPDVÕQD�NDUúÕQ��LVLP�R�E|OJH\H�LúDUHW�
HGL\RUVD��X\JXQ�EXOXQPD\DFDNWÕU� Ancak belirtmek gerekir ki, burada isim olarak uygun 

NDEXO�HGLOPHPHQLQ�QHGHQL��EX�LVLPOHULQ��\DQÕOWÕFÕ�YH\D�NDUÕúÕNOÕ÷D�QHGHQ�RODFDN�QLWHOLNWH�
ROPDODUÕQGDQ� ND\QDNODQPDNWDGÕU�� %XQD� NDUúÕOÕN�� H÷HU� LVLP� \DQÕOWÕFÕ� YH\D� NDUÕúÕNOÕ÷D�
QHGHQ� ROPD\DFDN� QLWHOLNWH� LVH�� DOÕQDELOHFHNWLU�� %XQXQOD� ELUOLNWH�� FR÷UDIL� RULMLQ�
EDNÕPÕQGDQ�D\QÕ�PDGGHQLQ�G|UG�QF��EHQGLQGH�GH�>%LWdHú.�P����D����@��FR÷UDIv�RULMLQ�
EHOLUWHQ� LúDUHWOHUGHQ� LEDUHW� LVLPOHULQ� DOÕQDPD\DFD÷Õ� LIDGH� HGLOPLúWLU�� %X� QHGHQOH��
NDQDDWLPL]FH��oHúLW� LVLP�VDGHFH�FR÷UDIv�RULMLQ�LVPLQGHQ�LEDUHW�RODPD]��$QFDN��H÷HU�\HU�
LVPL��\DQÕOWÕFÕ�YH\D�NDUÕúÕNOÕ÷D�QHGHQ�RODFDN�QLWHOLNWH�GH÷LOVH��LVPH�HN�RODUDN�DOÕQDELOLU� 

$OWÕQFÕ�UH¶VHQ�UHG�QHGHQL��D\QÕ�oHúLW�LoLQ�GDKD�|QFH�WHVFLO�HGLOHQ�YH\D�NXOODQÕODQ�
LVLPGHQ�IDUNOÕ�ELU�LVPLQ�|QHULOPHVLGLU��%XQD�J|UH��³>o@HúLW�LoLQ��7�UNL\H¶GH�YH\D�8329�
6|]OHúPHVLQH�WDUDI�ELU��ONHGH�ELU�LVLP�WHVFLO�HGLOPLú�YH�NXOODQÕOPDNWD�LVH��ÕVODKoÕ�KDNNÕ�
EDúYXUXODUÕ� EX� LVLPOH� \DSÕOÕU�� ��� QFL� PDGGH� K�N�POHULQH� D\NÕUÕ� ROPDPDN� ND\GÕ\OD��
oHúLGLQ�GL÷HU��ONHOHUGH�NXOODQÕODQ�LVLPOHUL�GH�%DúYXUX�6LFLOLQH�YH�,VODKoÕ�+DNODUÕ�6LFLOLQH�
ND\GHGLOLU´� �%LWdHú.� P����D���� P�����792�� 'ROD\ÕVÕ\OD�� D\QÕ� LVLPOH� \DSÕOPD\DQ�
EDúYXUXODU�UH¶VHQ�UHGGHGLOHFHNWLU��gUQH÷LQ�oHúLW�LVPL��%LWdHú.�\�U�UO�÷H�JLUPHGHQ�|QFH��
776.�X\DUÕQFD�WHVFLO�HGLOPLú�LVH��EXUDGD�WHVFLO�HGLOHQ�LVLP��%LWdHú.�X\DUÕQFD�\DSÕODFDN�
EDúYXUXODUGD� GD� NXOODQÕOÕU�� $\QÕ� úHNLOGH�� 8329�P������ GH�� W�P� �\H� GHYOHWOHUGH� D\QÕ�
LVPLQ�NDEXO�HGLOPHVL�LVWHQPLúWLU793. Bununla birlikte, o isLP��GL÷HU�GHYOHWWH�WHVFLOH�X\JXQ�
NDEXO�HGLOPL\RUVD��IDUNOÕ�ELU�LVLP�|QHULOLU��8329�P��������*|U�OG�÷���]HUH��GDKD�|QFH�
8329¶D� �\H� ELU� �ONHGH� \DSÕODQ� WHVFLOGH� NXOODQÕODQ� LVLP�� \LQH� %LWdHú.� X\DUÕQFD�
\DSÕODFDN�EDúYXUXODUGD�NXOODQÕOÕU��%X�QHGHQOH�GDKD�|QFH�WHVFLO�HGLOPLú�NXOODQÕOPÕú�oHúLW�
LoLQ��IDUNOÕ�ELU�LVLP�VHoPHN��X\JXQ�GH÷LOGLU��$QFDN��8329¶D��\H�ELU��ONHGH�WHVFLO�HGLOHQ�
LVLP��%LWdHú.�P����K�N�POHUL�JHUH÷L�X\JXQ�ELU�LVLP�GH÷LOVH��IDUNOÕ�ELU�LVLP�VHoLOHELOLU�
�%LWdHú.� P�����794�� $\UÕFD�� oHúLGLQ� GL÷HU� �ONHOHUGH� NXOODQÕODQ� LVLPOHUL� GH�� %DúYXUX�
6LFLOLQH�YH�,VODKoÕ�+DNNÕ�6LFLOLQH�ND\GHGLOLU��%LWdHú.�P�������%X�K�NP�Q�QHGHQL��oHúLW�
LVPLQH�NLPOLN�NDUWÕ��,'�FDUG��JLEL�IRQNVL\RQ�VD÷ODPDNWÕU795.  

                                                
791 CPVO Denominations Guidelines, s. 6. 
792 Keza bkz UPOV m.20/5; CPVR m.63/4; CPVR m.87/2,a; CPVO Denominations Guidelines, s. 6. 
793�8329�P������JHUH÷L���\H�GHYOHWOHULQ�\HWNLOL�PDNDPODUÕ��oHúLW�LVPL�LOH�LOJLOL�RODUDN�|]HOOLNOH�ND\ÕWODU�YH�
ismin iptali hususunda birbirlerini bilgilendirecektir. 
794 Benzer düzenleme için bkz. UPOV m.20/3; CPVR m.63/4. 
795 CPVO Denominations Guidelines, s. 6. 
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6RQXo� RODUDN�� H÷HU� � LVPLQ� NDEXO�� KXVXVXQGD� HQJHOOHU� �%LWdHú.� P���� ���D��
buluQPX\RUVD�� LVLPOHQGLUPH� X\JXQ� RODFDNWÕU�� 8\JXQ� EXOXQDQ� LVLPOHUH� NDUúÕ�� �o�QF��
NLúLOHULQ�EHOLUOL�V�UHOHU�LoLQGH�LWLUD]�KDNNÕ�YDUGÕU796.  

dHúLGLQ� LVLPOHQGLULOPHVL��)<'�YH�\HQLOLN�úDUWODUÕ� LOH�NDUúÕODúWÕUÕOGÕ÷ÕQGD��VDGHFH�
ELU�IRUPDOLWH�JLEL�J|U�QPHVLQH�NDUúÕQ��\LQH�GH�|QHPOLGLU��=LUD�NDEXO�HGLOHQ�LVLP��oHúLWOH�
birlikte daima NXOODQÕOPDN� ]RUXQGDGÕU�� %XQD� J|UH� ³NRUXQDQ� ELU� oHúLGLQ� oR÷DOWÕP�
PDWHU\DOLQL� VDWDQ� YH\D� EDúND� úHNLOGH� SD]DUOD\DQ� KHUNHV� oHúLGLQ� LVPLQL� NXOODQPDN�
]RUXQGDGÕU� �%LWdHú.� P�����797. Bu hüküm, 14 üncü PDGGHQLQ� EHúLQFL� IÕNUDVÕQÕQ� �E��
EHQGLQGHNL� oHúLWOHUH� GH� X\JXODQÕU� �%LWdHú.�P������� %X� EHQW�� VDGHFH� NRUXQDQ� oHúLWWHQ�
IDUNOÕ� ROPD\DQ� oHúLWOHUOH� LOJLOLGLU�� %XQD� NDUúÕOÕN�� ����PDGGHQLQ� �D�� EHQGLQGH� \HU� DODQ��
NRUXQDQ�oHúLWWHQ�HVDV�LWLEDUL\OH�W�UHWLOPLú�oHúLWOHU ve (c) bendinde yer alan, üretilmeleri 

LoLQ� KHU� GHIDVÕQGD� NRUXPD� DOWÕQGDNL� ELU� oHúLGLQ� NXOODQÕPÕQÕ� JHUHNWLUHQ� oHúLWOHU� �KLEULG�
oHúLWOHUL�� EX� NDSVDPD� DOÕQPDPÕúWÕU�� 'ROD\ÕVÕ\OD� NRUXQDQ� ELU� oHúLWWHQ� HVDV� LWLEDUL\OH�
W�UHWLOPLú� oHúLWOHU� LoLQ� IDUNOÕ� ELU� LVLP� NXOODQÕODELOLU�� $QFDN�� EX� oHúLWOHULQ� oR÷DOWÕP�
PDWHU\DOLQL� VDWDQ� YH\D� EDúND� úHNLOGH� SD]DUOD\DQ� KHUNHV�� EX� oHúLWOHULQ� LVPLQL�� \DQL�
('9¶QLQ�YH\D�KLEULG�oHúLGLQLQ�LVPLQL��NXOODQPDN�]RUXQGDGÕU� 

øVPL�NXOODQPD�]RUXQOXOX÷X�KHUNHV�LoLQ�JHWLULOPLúWLU��%X�GHPHNWLU�NL��KHP�ÕVODKoÕ�
KDNNÕ� VDKLEL�� KHP� GH� RQXQ� UDNLSOHUL� EX� LVPL� NXOODQPDN� ]RUXQGDGÕUODU�� dHúLGLQ� LVPLQL�
NXOODQPD�\�N�PO�O�÷���WLFDUv�DPDoOÕ�NXOODQÕPODU�LoLQGLU��%X�\�N�PO�O�N��R�oHúLWOH�LOJLOL�
RODUDN�� WLFDUHW� DODQÕQGD� NDUÕúÕNOÕNODUÕQ� |QOHQPHVLQH� \DUGÕPFÕ� ROXU798. ÇeúLW� LVPLQLQ�
NXOODQÕOPD� ]RUXQOXOX÷X�� oHúLGLQ� NRUXPD� V�UHVL� GROVD� ELOH� GHYDP� HGHU� �%LWdHú.�
m.9/6)799.  

%LU� oHúLGLQ� LVPL�� �GRPDWHV� JLEL�� JHQHO� LVLPGHQ� |QFH� YH\D� VRQUD� LNL� WHN� WÕUQDN�
DUDVÕQGD� \D]ÕODELOLU��'RPDWHV� µ6RQDWLQH¶�� HOPD� µ%UDPOH\¶V� VHHGOLQJ¶�� µ-RQDWKDQ¶ elma, 

µ'DQLVK� %DOOKHDG¶� ODKDQD�� µ*ROGHQ� &URVV¶� PÕVÕU�� EX� oHúLW� \D]ÕPD� |UQHNWLU800. Keza, 

ÕVODKoÕQÕQ� LVPL�� ERWDQLNVHO� LVLPOH� ELUOLNWH� GH� \D]ÕODELOLU�� EX� GXUXPGD� GD� ÕVODKoÕQÕQ�
EHOLUOHGL÷L� LVLP� LNL� WHN� WÕUQDN� DUDVÕQD� \D]ÕODELOLU�� gUQH÷LQ�� ÕVODK� HGLOPLú� ELU� NDPelya 

oHúLGLQLQ�\D]ÕOÕúÕ��&DPHOOLD�MDSRQLFD�µ3XUSOH�'DZQ¶�úHNOLQGH�RODELOLU801. 

'DKD� |QFH� GH� LIDGH� HGLOGL÷L� �]HUH�� oHúLW� LVPL�� oHúLW� VDWÕúD� VXQXOGX÷XQGD� YH\D�
GL÷HU� úHNLOOHUGH� SL\DVD\D� V�U�OG�÷�QGH�� PDUND�� WLFDUHW� XQYDQÕ� YH\D� EHQ]HU� GL÷HU�
                                                
796�*HQLú�ELOJL�LoLQ�EN]��%|O�P���������9� 
797�.H]D�D\QÕ�G�]HQOHPH�LoLQ�EN]�������8329�P�������&395�P������ 
798 Whitmore Bill, “In Relation to Demands of the World Trade Organization and Farmers in Asia and the 
Pacific” [http://www.fao.org/ag/agps/bangkok/paper10.htm (23.01.2003)]. 
799 Benzer düzenleme için bkz. UPOVm.20/7; CPVR m.18/1. 
800 Janick, a.g.e., s. 68; AdDPV�%DPIRUG�(DUO\��D�J�H���V������%URZQ��D�J�H���V�����dHúLW� LVPL��E�\�N�KDUIOH�
\D]ÕOÕU�� LWDOLN� ROPD\DQ� WLSWH� YH� WHN� WÕUQDN� DUDVÕQGD� \D]ÕOÕU�� ÕVODK� HGLOPLú� ROGX÷XQX� J|VWHUPHN� �]HUH� FY��
NÕVDOWPDVÕ�NXOODQÕODUDN�GD�\D]ÕODELOLU��-DQLFN��D�J�H���V������%URZQ��D.g.e., s. 8).  
801 Scholosser, a.g.m., s. 181. 
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LúDUHWOHUOH� ELUOHúWLULOHUHN� NXOODQÕODELOLU�� DQFDN� EX� GXUXPGD�� oHúLW� LVPL� NROD\OÕNOD�
WDQÕQDELOHFHN�úHNLOGH�\D]ÕOPDOÕGÕU��%LWdHú.�P�����802.   

%XUDGD� LIDGH�HWPHN�JHUHNLU�NL��PDUND�� WLFDUHW�XQYDQÕ�Y�E� LúDUHWOHULQ�D\QÕVÕ�oHúLW�
DGÕ�RODUDN�YH\D�oHúLW�LVPLQH�HN�RODUDN�GD�DOÕQDELOLU803. BX�GXUXPGD��GL÷HU�NLúLOHU�EX�LVPL�
oHúLWOH�LOJLOL�RODUDN�VHUEHVWoH�NXOODQDELOLU804��=LUD�EHOLUOHQHQ�LVLP��oHúLGLQ�XPXPv��FLQV��
LVPL�KkOLQH�JHOHFH÷LQGHQ��%LWdHú.�P�������ÕVODKoÕ�KDNNÕ�VDKLEL��ÕVODKoÕ�KDNNÕ�VRQD�HUVH�
ELOH�� oHúLW� LVPL� LOH� ELUOHúWLULOHQ� PDUNDQÕQ� VHUEHVWoH� NXOODQÕPÕQÕ� HQJHOOH\HPH]�� %X�
QHGHQOH��oHúLW�LVPL�EHOLUOHQLUNHQ��PDUNDQÕQ�oHúLW�LVPL�RODUDN�WHVFLO�HWWLULOPHPHVLQGH�ID\GD�
YDUGÕU805��$QFDN��LIDGH�HWPHN�JHUHNLU�NL��PDUNDQÕQ��GL÷HU�NLúLOHUFH�NXOODQÕOPDVÕ��VDGHFH�R�
oHúLGLQ�NXOODQÕPÕ\OD� LOJLOLGLU��%XQD�NDUúÕOÕN��PDUND��EDúND�ELU��U�Q� LoLQ��GL÷HU�NLúLOHUFH�
VHUEHVWoH�NXOODQÕODPD]� 

&395�� oHúLGLQ� LVPLQL� ELOGLUPH� \�N�PO�O�÷�Q�� GH� G�]HQOHPLúWLU�� %XQD� J|UH��
oHúLGLQ� KDVDW� HGLOPLú�PDWHU\DOL� YH\D� RQGDQ� GR÷UXGDQ� HOGH� HGLOHQ� �U�QOHUL�� VDWDQ� YH\D�
GL÷HU� ELU� úHNLOGH� SD]DUOD\DQ� NLúL�� NDQXQGDNL� GL÷HU� K�N�POHU� X\DUÕQFD� YH\D� \HWNLOL� ELU�
PDNDP� �RWRULWH��� DOÕFÕ� YH\D� KXNXNv� PHQIDDWH� VDKLS� GL÷HU� ELU� NLúL� WDUDIÕQGDQ�
LVWHQLOGL÷LQGH�� oHúLGLQ� LVPLQL� ELOGLUPHN� ]RUXQGDGÕU� �&395� P�������� +XNXNXPX]GD��
VDGHFH� NXOODQÕP� \�N�PO�O�÷�� G�]HQOHQPLú� ROXS�� &395¶GHNL� JLEL� ELU� ELOGLULP�
\�N�PO�O�÷�� |QJ|U�OPHPLúWLU806. Kanaatimizce, hukukumuzda da bu bildirim 

\�N�PO�O�÷�Q�Q� NDEXO�� JHUHNLU�� gUQH÷LQ�� ÕVODKoÕ� KDNNÕQÕQ� WHFDY�]H� X÷UD\ÕS�
X÷UDPDGÕ÷ÕQÕ� WHVSLW� HWPHN� EDNÕPÕQGDQ�� EX� PDWHU\DOOHUL� NXOODQDQ� NLúLOHUGen, bu 

PDWHU\DOOHULQ�DLW�ROGX÷X�oHúLGLQ�LVPLQL�ELOGLUPHVL�LVWHQHELOLU� 
 

 

 

 

 

 

 

 

 

                                                
802�%HQ]HU�G�]HQOHPH�LoLQ�EN]��8329�P�������&395�P��������*HQLú�ELOJL�LoLQ�EN]��%|O�P���������,,� 
803�0DUNDQÕQ� oHúLW� LVPLQH� HN� RODUDN� DOÕQPDVÕ� LOH�PDUNDQÕQ� oHúLWOH� ELUOLNWH� NXOODQÕOPDVÕ� IDUNOÕGÕU��0DUND�
oHúLW�LVPLQH�HN�RODUDN�DOÕQÕUVD��R�LVPLQ�ELU�SDUoDVÕ�KkOLQH�JHOLU�YH�GL÷HU�NLúLOHUFH�VHUEHVWoH�NXOODQÕOÕU��%XQD�
NDUúÕOÕN�� PDUNDQÕQ� oHúLW� LVPL\OH� ELUOLNWH� NXOODQÕOPDVÕ�� PDUNDQÕQ� oHúLW� LVPL� RODUDN� WHVFLO� HWWLULOPHGHQ�
NXOODQÕOPDVÕQÕ�LIDGH�HGHU��EX�DQODPGD�R�PDUND\Õ�NXOODnmak sadece sahibine aittir. 
804 Bkz. UPOV m.20/1(b); CPVR m.18/1. 
805 Kooij, a.g.e., s. 43. 
806� %LOGLULP� \�N�PO�O�÷��� %LWdHú.� P����J¶GH� oHúLGLQ� PDWHU\DOLQLQ� QHUHGHQ�NLPGHQ� DOÕQGÕ÷ÕQD� LOLúNLQ�
RODUDN�JHWLULOPLúWLU� 
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%g/h0� ��� 7(6&ø/� %$ù985868�� 7(.1ø.� ø1&(/(0(�� 7(6&ø/� 9(�
ø/Æ1 

 

�����%DúYXUX 

 

,��%DúYXUX\D�<HWNLOL�.LúLOHU 
 

A. Korumadan Yararlanacaklar 

 

����� 8329� 6|]OHúPHVL�� NRUXPDGDQ� \DUDUODQDFDN� NLúLOHULQ� EHOLUOHQPHVL�
KXVXVXQGD�XOXVDO�PXDPHOH�úDUWÕQÕ�NDEXO�HWPLúWLU� �P�����%XQD�J|UH���\H��ONH��GL÷HU�ELU�
�\H� �ONHQLQ� ÕVODKoÕVÕQD�� NHQGL� ÕVODKoÕVÕQD� WDQÕGÕ÷Õ� D\QÕ� KDNNÕ� WDQÕ\DFDNWÕU��.H]D�� �����
6|]OHúPHVL�� ÕVODKoÕ� KDNNÕ� LoLQ� \DSÕODFDN� EDúYXUX� �ONHVLQL� EHOLUOHPHN� KXVXVXQGD�
ÕVODKoÕODUD� VHoPH� KDNNÕ� WDQÕPÕúWÕU�� %XQD� J|UH�� ÕVODKoÕ� LVWHGL÷L� ELU� �\H� GHYOHWWH�
EDúYXUXVXQX�\DSDELOLU�������8329�P��������� 

+XNXNXPX]GD�GD�EX�K�N�P�GLNNDWH�DOÕQDUDN�G�]HQOHPH�\DSÕOPÕúWÕU��%XQD�J|UH��
EDúYXUX\D� \HWNLOL� RODQ� NLúLOHU�� 7�UNL\H� &XPKXUL\HWL� YDWDQGDúODUÕ� YH\D� 7�UNL\H�
&XPKXUL\HWL�VÕQÕUODUÕ�LoLQGH�LNDPHWJkKÕ�RODQ�YH\D�Lú�PHUNH]L�EXOXQDQ�JHUoHN�YH\D�W�]HO�
NLúLOHU� YH\D� 8329� 6|]OHúPHVL� K�N�POHUL� GDKLOLQGH� EDúYXUX� KDNNÕQD� VDKLS� RODQODUGÕU�
�%LWdHú.�P�����807��%X� úDUWODUÕ� WDúÕPD\DQ�GL÷HU� GHYOHWOHULQ� YDWDQGDúODUÕ�GD� �JHUoHN� YH�
                                                
807� &395� X\DUÕQFD� ÕVODKoÕ� KDNNÕ� DOPDN� LoLQ� \DSÕODFDN� EDúYXUX� GD� EHQ]HU� úHNLOGH� G�]HQOHQPLúWLU�� %XQD�
J|UH�� &395� oHUoHYHVLQGH� NRUXPD� LoLQ� EDúYXUXGD� EXOXQDFDN� NLúLOHU�� $YUXSD� %LUOL÷LQH� �\H� GHYOHWOHULQ�
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W�]HO�NLúLOHU��� NDUúÕOÕNOÕOÕN� LONHVL�X\DUÕQFD�NRUXPDGDQ�\DUDUODQÕUODU��%XQD�J|UH��7�UNL\H�
&XPKXUL\HWL�YDWDQGDúODUÕQD�NDQXQHQ�YH\D�ILLOHQ�NRUXPD�WDQÕ\DQ�GHYOHWOHULQ�X\UX÷XQGDNL�
JHUoHN�YH\D�W�]HO�NLúLOHUH��NDUúÕOÕNOÕOÕN�LONHVL�X\DUÕQFD�NRUXPD�WDQÕQÕU��%LWdHú.�P�������
.DUúÕOÕNOÕOÕN�LoLQ��7�UNL\H�&XPKXUL\HWL�YDWDQGDúODUÕQÕQ�JHOLúWLUGL÷L�\HQL�ELWNL�oHúLWOHULQH�
GL÷HU��ONHOHULQ�ILLOHQ�NRUXPD�KDNNÕ�YHUPHVL�YH\D�NRUXPD�KDNNÕ�YHUHFH÷LQL�\D]ÕOÕ�RODUDN�
bildirmesi�JHUHNLU��%LWdHú.�<|Q��P������ 

 

B. Hak Sahipleri 

 

1. Genel Olarak 

%LWNL�ÕVODKoÕVÕ��ELU�ELWNL�oHúLGL�JHOLúWLUHQ�YH\D�YDU�ROXS�GD�GDKD�|QFH�ELOLQPH\HQ�
ELU�oHúLGL�NHúIHGHQ�YH�JHOLúWLUHQ�NLúLGLU��%LWdHú.�P���F��P�����P����808. Islah, hukukî bir 

LúOHP� ROPD\ÕS��PDGGv� ELU� ILLO� ROGX÷XQGDQ�� JHOLúWLULOHQ� oHúLW� �]HULQGH�KDN� VDKLEL�ROPDN�
LoLQ� ELU� LUDGHQLQ� YDUOÕ÷ÕQD� JHUHN� \RNWXU�� %X� QHGHQOH� GH� oHúLW� VDKLELQLQ� ILLO� HKOL\HWLQH�
VDKLS�ROPDVÕ�JHUHNPH]809.  

%LWdHú.�P�����¶GH�JHUoHN�KDN�VDKLSOL÷L�VLVWHPLQL�EHQLPVHQPLúWLU810. Bu hükme 

J|UH� ³>E@LU� oHúLGLQ� ÕVODKoÕ� KDNNÕ�� ÕVODKoÕ\D� YH� RQXQ� KXNXNv� KDOHIOHULQH� DLWWLU´ 811. Bu 

VLVWHPH� J|UH�� ÕVODKoÕ� KDNNÕ�� LON� EDúYXUXQD� GH÷LO� GH�� gerçek hak sahibine� WDQÕQDFDNWÕU��
%DúYXUX� VLVWHPLQGH�� LON� EDúYXUX\X� \DSDQ� NLúL� JHUoHN� KDN� VDKLEL� ROPDVD� ELOH� KDN� RQa 

YHULOLU��%X�GXUXPGD�JHUoHN�KDN�VDKLEL��DQFDN�KDNNÕQ�R�NLúL\H�YHULOPHVLQGHQ�VRQUD�RQXQ�
K�N�PV�]O�÷�Q��LVWH\HELOLU812��+�N�PV�]O�÷H�NDUDU�YHULOGLNWHQ�VRQUD��JHUoHN�KDN�VDKLEL�
NHQGLVL� LoLQ�EDúYXUX�\DSPD�KDNNÕQÕ�HOGH�HGHU��*HUoHN�KDN�VDKLSOL÷L� VLVWHPLQGH�GH�� Llk 

EDúYXUDQ�NLúLQLQ�JHUoHN�KDN�VDKLEL�ROPDGÕ÷ÕQÕQ�LVSDWODQDELOPHVLQH�LPNkQ�YHULOPLúWLU813. 

*HUoHN� KDN� VDKLEL� LGGLDVÕQÕ�� KDNNÕQ� EDúNDVÕQD� YHULOPHVLQH� LOLúNLQ� V�UHoWH� GH� LOHUL�

                                                                                                                                           
YDWDQGDúODUÕ��8329¶D��\H�GHYOHWOHULQ�YDWDQGDúODUÕ�YH\D�RUDGD�\HUOHúHQOHU��GRPLFLOH��YH\D�PHUNH]L�YH\D�Lú�
yerL� �HVWDEOLVKPHQW��$%¶\H�YH\D�8329¶D��\H�GHYOHWOHUGH�RODQ�GL÷HU�GHYOHWOHULQ��JHUoHN�YH\D� W�]HO�NLúL��
YDWDQGDúODUÕGÕU� �&395�P������%X�NLúLOHU�GÕúÕQGD�RODQ�GL÷HU�GHYOHWOHULQ�YDWDQGDúODUÕQD�NDUúÕOÕNOÕOÕN� LONHVL�
uygulanabilir [CPVR m.12/1 (b)].  
808 Benzer düzenleme için bkz. UPOV m.1/iv; CPVR m.11/1; PVPA § 2401/a,2. 
809�3DWHQW�KXNXNXQGDNL�EXOXúOD�LOJLOL�RODUDN�EN]��7HNLQDOS��D�J�H���V������ 
810�*HUoHN�KDN��EXOXú��VDKLEL�VLVWHPL��SDWHQW�KXNXNXQGD�GD�EHQLPVHQPLúWLU��%N]��7HNLQDOS��D�J�H���V������
Keza, marka hukukukundD� GD� JHUoHN� KDN� VDKLSOL÷L� VLVWHPL� EHQLPVHQPLúWLU�� 0DUN.+.� P���� WHVFLO�
VLVWHPLQL�JHWLUPLú�DQFDN��EX�VLVWHP�P�����X\DUÕQFD�\XPXúDWÕOPÕúWÕU��%X�K�NPH�J|UH��WHVFLOVL]�PDUND�VDKLEL�
�JHUoHN�KDN�VDKLEL���PDUNDQÕQ�ELU�EDúND�NLúL�DGÕQD�WHVFLOL�EDúYXUXVXQD�LWLUD]GD�EXOXQDELOLU��.H]D��EX�LWLUD]Õ�
\DSPDPDVÕ�YH\D�LWLUD]ÕQÕQ�UHGGHGLOPHVL�KDOLQGH�WHVFLOVL]�PDUND�VDKLELQH��PDUNDQÕQ�EDúNDVÕ�DGÕQD�\DSÕODQ�
WHVFLOLQLQ� K�N�PV�]� VD\ÕOPDVÕ� LoLQ� GDYD� DoPD� LPNkQÕ� GD� WDQÕQPÕúWÕU� �0DUN.+.� P������E��� 0DUND�
hukukunda marka üzerinde hak VDKLSOL÷L�NDYUDPÕ\OD�LOJLOL�RODUDN�EN]��$UNDQ��0DUND��&����V����-129. 
811�3DW.+.¶GD�GD�D\QÕ�VLVWHP�EHQLPVHQPLúWLU��%N]��3DW.+.�P������ 
812 Patentle ilgili olarak bkz. Tekinalp, a.g.e., s. 506. 
813�3DW.+.�P�����¶GH�EX�KXVXV�DoÕNoD�LIDGH�HGLOPLúWLU��%X�K�NPH�J|UH��³>S@DWHQW�DOPDN�LoLQ�LON�EDúYXUDQ�
NLúL��DNVL�VDELW�ROXQFD\D�NDGDU��SDWHQW�LVWHPH�KDNNÕQÕQ�VDKLELGLU´� 
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V�UHELOLU�� V�UHFLQ� VRQD� HUPHVLQL� EHNOHPHVL� JHUHNOL� GH÷LOGLU814�� %X� LOHUL� V�UPH�� ÕVODKoÕ�
KDNNÕ� DOPDN� LoLQ� EDúNDVÕQÕQ� \DSWÕ÷Õ� EDúYXUX\D� NDUúÕ� LWLUD]� úHNOLQGH� \DSÕOÕU� �%LWdHú.�
P�������� %DúYXUX� VLVWHPLQGH� JHUoHN� KDN� VDKLEL�� EDúNDVÕQFD� \DSÕOPÕú� EDúYXUXQXQ�
NHQGLVLQH� GHYULQL� LVWHPH� KDNNÕQD� VDKLS� ROPDPDVÕQD� NDUúÕOÕN�� JHUoHN� KDN� VDKLSOL÷L�
sisteminde bu hakka sahiptir815�� %LWdHú.� P����VRQ� IÕNUDGD� EX� KXVXV� DoÕNoD� LIDGH�
HGLOPLúWLU�� %X� K�NPH� J|UH�� ³>J@HUoHN� KDN� VDKLSOL÷LQH� GD\DOÕ� LWLUD]ÕQ� NDEXO�QH� LOLúNLQ�
NDUDUÕQ�LOJLOL\H�WHEOL÷LQGHQ�LWLEDUHQ�ELU�D\�LoLQGH��D\QÕ�oHúLW�KDNNÕQGD�EDúYXUXGD�EXOXQDQ�
gerçek hak VDKLEL�� UHGGHGLOHQ� EDúYXUX� WDULKLQLQ� NHQGL� EDúYXUX� WDULKL� RODUDN� NDEXO�
HGLOPHVLQL�WDOHS�HWPHVL�KDOLQGH��%DNDQOÕN�WDUDIÕQGDQ�EX�WDOHS�NDEXO�HGLOLU´�� 

%LWNL� oHúLGLQLQ� ÕVODKoÕVÕQÕ�� oHúLW� �]HULQGHNL� KDN� VDKLSOL÷LQGHQ� D\ÕUW� HWPHPL]�
JHUHNLU�� ,VODKoÕ�� VDGHFH� JHUoHN� NLúLOHU� RODELOLU�� =LUD�� KHU� ÕVODK� ILNUv� ELU� IDDOL\HW�
JHUHNWLUGL÷LQGHQ�W�]HO�NLúLOHU�ÕVODKoÕ�RODPD]816��%XQD�NDUúÕOÕN��WLFDUHW�úLUNHWOHUL�JLEL�W�]HO�
NLúLOHU��JHUoHN�NLúLOHU�WDUDIÕQGDQ�ÕVODK�HGLOHQ�oHúLWOHU��]HULQGH�KDN�VDKLEL�RODELOLUOHU�� 

,VODKoÕ�KDNNÕ�G�zenlemeleri817���JHUoHN�YH\D�W�]HO�NLúLOHUH�ÕVODKoÕ�KDNNÕ�WDQÕ\DUDN��
NLúLVHO� NRUXPD� PRGHOLQL� EHQLPVHPLúWLU�� %X� QHGHQOH�� ELU� NLúLOL÷H� VDKLS� ROPD\DQ� \HUOL�
toplumlar818�� oHúLW� �]HULQGH� KDN� VDKLEL� RODPD\DFDNODUGÕU�� =LUD�� JHUoHN� YH\D� W�]HO� ELU�
NLúLOL÷H� VDKLS� ROPD\DQ� \HUOL� WRSOXP�� RUWDN� ELU� oDED� VRQXFX� JHOLúWLUGL÷L� oHúLWOHUL� LoLQ�
toplumsal (communal)  koruma istemektedir819��%XQXQOD� ELUOLNWH�� ÕVODKoÕQÕQ�� ELU� LQVDQ�
JUXEXQX�GD� LoHUGL÷L�\RUXPXQX�EHQLPVHUVHN��\HUOL� WRSOXPXQ�� WRSOXPVDO� ÕVODK�H\OHPOHUL�
kabul edilebilir. AncaN� \LQH� GH�� ÕVODKoÕ� KDNNÕ� EDúYXUXVXQGD�� \HUOL� WRSOXP� DGÕQD� NDUDU�
YHUHFHN� NLúL� YH\D� NLúLOHULQ� ROPDVÕ�� \DQL�� NLúLOL÷H� VDKLS� ELU� RUJDQÕQ� EXOXQPDVÕ�
gerekmektedir820�� %X� QHGHQOH�� \HUOL� WRSOXP�� WRSOXPVDO� úLUNHWOHULQL� �W�]HO� NLúLOHULQL��
NXUDUDN��KDN�VDKLSOL÷LQL��NLPLQ� LOHUL�V�UHFH÷LQL�EHOLUOHPHOLGLU821. Bununla birlikte, yerli 

WRSOXP�� ELU� RUWDNOÕN� �úLUNHW�� DGÕ� DOWÕQGD� EDúYXUVD� ELOH�� WRSOXPGDNL� ELUH\OHU� DUDVÕQGDNL�

                                                
814 Patentle ilgili olarak bkz. Tekinalp, a.g.e., s.507. 
815 Patentle ilgili olarak bkz. Tekinalp, a.g.e., s.506. 
816�3DWHQW�KXNXNXQGDNL�EXOXúOD�LOJLOL�RODUDN�bkz. Tekinalp, a.g.e., s. 507. 
817�%N]��%LWdHú.�P���F��8329�P����LY���393$������D������&395�P�����&3%5�P��� 
818�<HUOL��LQGLJHQRXV��WRSOXP��JHoLFL�RODUDN�ELU�\HUGH�KD\YDQ�YH�ELWNL�\HWLúWLUHQOHU��DYFÕODU�YH�WRSOD\ÕFÕODU�
YH�WDUÕPGD�HPHN�\R÷XQ�oDOÕúDQODU�JLEL�J|oHEH�YH\D�\DUÕ�J|oHEH�LQVDQODU��PHUNH]LOHúPLú�VL\DVL�NXUXPODUD�
sahip olmayan ve topluluk düzeyinde organize olan ve konsensusla karar alan topluluklar; ulusal bir 
D]ÕQOÕ÷ÕQ� W�P� |]HOOLNOHULQH� VDKLS� RODQODUGÕU�� <HUOL� WRSOXP� KDNNÕQGD� JHQLú� ELOJL� LoLQ� EN]�� +DOHZood, 
Michael, “Indigenous and Local Knowledge in International Law: A Preface to Sui Generis Intellectual 
Property Protection”, McGill Law Journal, December, 1999, s. 958; Hannig, a.g.m., s. 178; Blakeney, 
Michael, “Intellectual Property in the Dreamtime-Protecting the Cultural Creativity of  Indigenous 
Peoples, Research Seminar, 9 November 1991, Oxford Intellectual Property Research Centre, s. 3, 
http://www.oiprc.ox.ac.uk/EJWP1199.html; Craig/Weiss, a.g.m., s. 82.  
819 Hannig, a.g.m., s. 196; Richardson, Barry, “Intellectual Property Rights of Indigenous Knowledge”, 18 
April, 1998, s. 2, www.mp.wa.gov.au/jscott/sow_seed/ss_smoke.html., [13.03.2002].   
820 Visser, Coenraad, Symposium, Fordham Intellectual Property, Media and Entertainment Law Journal, 
Spring, 2002, s. 770.   
821 Hannig, a.g.m., s. 203. 
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LOLúNLOHU�ED]Õ�VRUXQODUÕ�RUWD\D�oÕNDUDELOLU822��gUQH÷LQ��WRSOXP�IHUWOHULQGHQ�ELUL��ELWNL�oHúLGL�
LoLQ�ÕVODKoÕ�KDNNÕ�DOÕQPDGDQ�|QFH��EX�oHúLGL�WRSOXP�GÕúÕQGD�EDúND�ELU�NLúL\H�VDWDUVD��EX�
H\OHP� ELWNL� oHúLGL� LoLQ� \DSÕODFDN� EDúYXUX\X�� \HQLOLN� \RNOX÷X� QHGHQL\OH� HWNLVL]�
NÕODELOLU823��$\UÕFD��\HUOL�WRSOXPXQ��PHYFXW�ÕVODKoÕ�KDNNÕ�LOH�NRUXQPDVÕQD�ELU�GL÷HU�HQJHO�
GH�� VÕQDv�P�ONL\HW� UHMLPOHULQLQ�� V�UH�DoÕVÕQGDQ�JHoLFL�NRUXPD824� VD÷ODQPDVÕQD�NDUúÕOÕN��
yerli toplumun, nesiller boyu koruma istemesidir825��.H]D��\HUOL�WRSOXPODUÕQ�GDKD�|QFH�
JHOLúWLUGL÷L� oHúLWOHU�� \HQLOLN� \RNOX÷X� QHGHQL\OH� NRUXPD� HOGH� HGHPH]�� ,VODKoÕ� KDNNÕ�
rejimlerinde yHQLOLN�� oHúLGLQ� EHOOL� ELU� V�UHGHQ� |QFH� SD]DUODQÕOÕS� SD]DUODQÕOPDGÕ÷Õ� LOH�
LOJLOLGLU��EN]��%LWdHú.�P����8329�P����&395�P������%X�QHGHQOH��\HUOL�WRSOXPXQ�X]XQ�
\ÕOODU�ER\XQFD�JHOLúWLUGL÷L�oHúLWOHU��EX�V�UHOHUGHQ�|QFH�SD]DUODQPÕú�ROGXNODUÕQGDQ��\HQL�
olarak kabul edilemez. 

<XNDUÕGD�LIDGH�HGLOGL÷L��]HUH��ÕVODKoÕ�KDNNÕ�NLúLOHUH�WDQÕQPDNWDGÕU��%LWNL�oHúLGLQLQ�
ÕVODKÕ� ELU� NLúL� WDUDIÕQGDQ� JHUoHNOHúWLULOHELOHFH÷L� JLEL�� ELUGHQ� ID]OD� NLúL� WDUDIÕQGDQ� GD�
JHUoHNOHúWLULOHELOLU��(÷HU��ELWNL�oHúLGL�ELU�NLúL�WDUDIÕQGDQ�ÕVODK�HGLOPLúVH��EX�NLúL�YH�RQXQ�
KXNXNv�KDOHIOHUL�ÕVODKoÕ�KDNNÕQD�VDKLS�ROXU��%LUGHQ�ID]OD�NLúLQLQ�ELWNL�oHúLGLQL�JHOLúWLUPHVL�
GXUXPXQGD� LVH�� RUWDN� ÕVODKoÕOÕN� V|]� NRQXVX� ROXU� 2UWDN� ÕVODKoÕ� RODELOPHN� LoLQ�� ELUGHQ�
ID]OD�NLúLQLQ�ILNUv�NDWNÕVÕQÕQ�ROPDVÕ�JHUHNPHNWHGLU��7LSLN�RODUDN�RUWDN�ÕVODKoÕOÕN��NDWNÕGD�
EXOXQDQODUÕQ� WRSODP� oDEDODUÕ� LOH� D\QÕ� VRQXFD� GR÷UX� oDOÕúDUDN�� \DUDWÕFÕ� ILNUH� NDWNÕGD�
EXOXQPD\Õ� JHUHNWLULU826�� 2UWDN� ÕVODK� LoLQ�� oDOÕúPDQÕQ� NXUDO� RODUDN� ELUOLNWH� ROPDVÕ�
JHUHNPHNOH�ELUOLNWH��RQODUÕQ� IL]LNVHO�RODUDN�D\QÕ�]DPDQGD�ELU�DUDGD�ROPDVÕ�YH�NDWNÕQÕQ�
D\QÕ� PLNWDU� YH� WLSWH� ROPDVÕ� JHUHNPH]827�� $QFDN�� NLúLOHU�� D\QÕ� NRQXGD� oDOÕúPDOÕ� YH�
\DUDWÕFÕ� G�ú�QFH\H� YH� QLKDv� VRQXFD� NDWNÕODUGD� EXOXQPDOÕGÕU828�� %X� QHGHQOH�� ÕVODK�
SURJUDPÕQD�VDGHFH�HNRQRPLN�GHVWHN�VD÷OD\DQ�ELU�NLúL��RUWDN�ÕVODKoÕ�RODUDN�QLWHOHQLS��KDN�

                                                
822 Hannig, a.g.m., s. 245. 
823 Hannig, a.g.m., s. 245. 
824�gUQH÷LQ�8329¶GD�HQ�D]����\ÕOOÕN�V�UH�YDUGÕU��.H]D��%LWdHú.¶GD�EX�V�UH�����YH����\ÕOGÕU��P����� 
825 Hannig, a.g.m., s. 196. 
826�3DWHQW�KXNXNXQD�LOLúNLQ�D\QÕ�\|QGH������WDULKOL�$PHULNDQ�)HGHUDO�7HP\L]�0DKNHPHVL�NDUDUÕ�LoLQ�EN]��
Spier, a.g.m., s. 217; Blakeney, Michael, “Bioprospecting and the Protection of Traditional Medical 
Knowledge”, Symposium on Intellectual Property for the Arts and Cultural Expression of Aborrginal and 
Torres Strait Islander People, Perth, October, 1996, s. 3 (Richardson, a.g.m., s. 9’dan naklen). 
827 Blakeney, Bioprospecting and the Protection of Traditional, s. 3 (Richardson, a.g.m., s. 9’dan naklen); 
6SLHU�� D�J�P��� V�� ����� <DUJÕWD\� ��+'¶QLQ�� ILNLU� YH� VDQDW� HVHUOHUL� DoÕVÕQGDQ� RUWDN� HVHUOH� LOJLOL� RODUDN��
22.10.1992 tarih ve E.1991/5141, K.1992/1154 sa\ÕOÕ� NDUDUÕQD� J|UH�� ³���HVHULQ� ELUGHQ� ID]OD� NLPVHQLQ�
\DUDWÕFÕ�RUWDN�oDEDVÕ�YH�NDWNÕODUÕ\OD�PH\GDQD�JHOPHVL�JHUHNLU�� ���oDED�YH�NDWNÕQÕQ�QLFHOLNOL�GH÷LO�QLWHOLNOL�
ROPDVÕ�JHUHNLU��6ÕUI�\RO�J|VWHUPHN�YH\D�\DUGÕP�HWPHN�RUWDN�HVHU�LoLQ�\HWHUOL�VD\ÕOPD]´��<.'���992, C.18, 
S.12, s.1849-1851) 
828�3DWHQW�KXNXNXQD�LOLúNLQ�D\QÕ�\|QGH������WDULKOL�$PHULNDQ�)HGHUDO�7HP\L]�0DKNHPHVL�NDUDUÕ�LoQ�EN]��
Spier, a.g.m., s.217; Blakeney, Bioprospecting and the Protection of Traditional, s. 3. (Richardson, a.g.m., 
s. 9’dan naklen).   
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VDKLEL�QLWHOL÷LQL�ND]DQDPD\DFDNWÕU829��'ROD\ÕVÕ\OD��NDWNÕGD�EXOXQDQ�NLúL��VD÷ODQÕODQ�ELOJL�
LOH�QLKDv�VRQXo�DUDVÕQGDNL�LOLúNL\L�LVSDWOD\DFDNWÕU830. 

 &395¶GH�� ELU� YH\D� GDKD� ID]OD� NLúL� ELU� ELWNL� oHúLGLQL� NHúIHWVH831�� GL÷HU� YH\D�
GL÷HUOHUL� GH� NHúIHGLOHQ� R� oHúLGL� JHOLúWLUVH�� EX� NLúLOHU� DUDVÕQGD� RUWDN� ÕVODKoÕ� KDNNÕQÕQ�
YDUOÕ÷Õ� NDEXO� HGLOPLúWLU� �P������� F���832. Bununla birlikte, sadece kamunun bilgi 

DODQÕQGDQ�ELOJL�DNWDUPDN��RUWDN�ÕVODKoÕ�VWDW�V�QH�KDN�ND]DQGÕUPD]833��'L÷HU�ELU�LIDGH\OH��
toplum tDUDIÕQGDQ�bilinen�oHúLWOHULQ�ELOJLVLQL�ÕVODKoÕ\D�DNWDUPDN��ELU�NHúLI�ROPDGÕ÷ÕQGDQ��
RUWDN�ÕVODKoÕ�KDNNÕ�QLWHOL÷LQL�ND]DQGÕUPD]��gUQH÷LQ��\HUOL�WRSOXPXQ�VDKLS�ROGX÷X�JHQHWLN�
ND\QDNODUÕ� ELU� NLúL\H� YHUPHVL� YH� R� NLúLQLQ� GH� EXQODUGDQ� \HQL� ELU� oHúLW� JHOLúWLUPHVL�
KkOLQGH��RUWDN�ELU�oDOÕúPD�V|]�NRQXVX�ROPD\DFDNWÕU�� 

2UWDN� ÕVODKoÕOÕNWD� NLúLOHU�� ELUELULQGHQ� KDEHUVL]�� WDPDPHQ� ED÷ÕPVÕ]� ELU� úHNLOGH�
oDOÕúDPD]ODU834�� 'ROD\ÕVÕ\OD�� ELUELULQGHQ� ED÷ÕPVÕ]� RODUDN� D\QÕ� ELWNL� oHúLGLQL� JHOLúWLUHQ�
NLúLOHU�DUDVÕQGD��ELU�RUWDNOÕN�V|]�NRQXVX�ROPD\DFDNWÕU�� 

&395¶\H� J|UH�� H÷HU� LNL� YH\D� GDKD� ID]OD� NLúL� ELUELULQGHQ� ED÷ÕPVÕ]� RODUDN� D\QÕ�
oHúLGL�JHOLúWLULUOHUVH��LON�EDúYXUDQ�NLúLQLQ�|QFHOLN�KDNNÕ�RODFDNWÕU��&395�P��������%XQD�
J|UH�� EDúYXUXQXQ� |QFHOL÷L� EDúYXUXQXQ� DOÕQGÕ÷Õ� WDULKH� J|UH� EHOLUOHQLU� �CPVR m.52/1). 

(÷HU� EDúYXUXODU� D\QÕ� WDULKWH� LVH�� |QFHOLN� KDNNÕ�� EHOLUOHQHELOLUVH�� EDúYXUXQXQ� DOÕQPD�
VÕUDVÕQD� J|UHGLU� �&395� P�������� %X� WHVSLW� HGLOHPL\RUVD� �|UQH÷LQ� D\QÕ� DQGD� EDúYXUX�
WDOHEL�\DSÕOPÕúVD���EDúYXUXODU�D\QÕ�|QFHOL÷H�VDKLS�RODFDNWÕU��&395�P������� CPVR için 

EDúYXUXODU�� &39� 2ILVL� YH\D� DOW� RILV� YH\D� XOXVDO� DMDQVODUD�� \DQL� IDUNOÕ� \HUOHUH�

                                                
829 Kooij, a.g.e., s. 25. 
830 Michael A. Gollin, “Commentary on Missouri Botanical Garden Symposium Discussion, in 
Conservation of Plant Genes II: Utilization of Ancient and Modern DNA, R.P. Adams et al. Eds., 1994, 
s.273, 276, (Craig/ Weiss, a.g.m., s. 99’den naklen). 
831� .HúILQ�� ELU� DUDúWÕUPD� VRQXFX� JHUoHNOHúWLULOPHVL� LOH� UDVWODQWÕ� HVHUL� EXOXQPDVÕ� DUDVÕQGD� ELU� IDUN�
EXOXQPDPDNWDGÕU�� +HU� LNL� KkOGH� GH� GDKD� |QFH� EDúND� NLúLOHUFH� ELOLQLU� ROPD\DQ� ELWNL� oHúLGLQLQ� NHúIL� V|]�
NRQXVXGXU��%X�DQODPGD��NHúIHGLOHQ�EX�oHúLGLQ�SRWDQVL\HO�RODUDN�WLFDUL�ELU�GH÷HULQLQ�ROPDVÕ�JHUHNOL�GH÷LOGLU��
>%N]��&392�7HP\L]�.XUXOXQXQ�3KDVLRQ�NDUDUÕ��$������������>ZZZ�FSYR�HX�LQW�GRFXPHQWV� 
secisionBOA/2005/DecisionBOAPHASION.pdf, s.6. (19.09.2005)]. 
832�$YXVWUDO\D�,VODKoÕ�.DQXQX��3%5��P��¶GH�GH��ELU�NLúL�ELWNL\L�NHúIHGHU��GL÷HUL�RQGDQ�VHOHNVL\RQOD�GH÷LúLN�
oHúLW�HOGH�HGHUVH��LNLVL�ELUOLNWH�ÕVODKoÕ��MRLQW�EUHHGHUV��NDEXO�HGLOLU��%HOLUWPHN�JHUHNLU�NL��ÕVODKoÕ�KDNNÕ�LoLQ��
ELWNLQLQ�VDGHFH�NHúIL�\HWHUOL�ROPD\ÕS��VHOHNVL\RQ�JLEL�ÕVODK�XVXOOHUL�NXOODQDUDN��NHúIHGLOHQ�orijinal bitkiden 
\HQL�ELU�oHúLW�HOGH�HWPHN�JHUHNLU��5LFKDUGVRQ��D�J�P���V������&392�7HP\L]�.XUXOX��WKH�%RDUG�RI�$SSHDO�RI�
WKH� &RPPXQLW\� 3ODQW� 9DULHW\� 2IILFH��� $� ��������� QROX� ROD\GD�� ��� 'HFHPEHU� ����� WDULKLQGH� YHUGL÷L�
NDUDUGD�� GR÷DO� RUWDPGD�PXWDV\RQD� X÷UDPÕú� ELU� ELWNL� oHúLGLQLQ� VDGHFH� NHúILQLQ� ÕVODKoÕ� KDNNÕ� DOPDN� LoLQ�
\HWHUOL� ROPDGÕ÷ÕQÕ�� NHúLIOH� ELUOLNWH� oHúLGLQ� VHOHNVL\RQ� JLEL� \|QWHPOHUOH� JHOLúWLULOPLú� ROPDVÕ� JHUHNWL÷LQL�
YXUJXODPÕúWÕU�>ZZZ�FSYR�HX�LQW�GRFXPHQWV�VHFLVLRQ%2$������'HFLVLRQ%2$+$6,21�SGI������9.2005)]. 
833� &UDLJ�� :HLVV�� D�J�P��� V�� ���� +XIW�� JHOHQHNVHO� ELWNL� oHúLGL� VDKLSOHULQLQ�� EX� oHúLWOHUL� JHOLúWLUHQ� ELOLP�
DGDPODUÕ\OD�ELUOLNWH�RUWDN�EXOXúFX��MRLQW�LQYHUWRU��RODUDN�NDEXO�HGLOPHVLQL�|QHUPHNWHGLU��+XIW��-��0LFKDHO��
“Indigenous Peoples and Drug Discovery Research: A Question of Intellectual Property Rights”, 89  Nw. 
U. L. Rev., 1995, s. 1729-1730). 
834�3DWHQWWH�RUWDN�EXOXúoXOXN�LOH�LOJLOL�RODUDN������WDULKOL�$PHULNDQ�)HGHUDO�&LUFXLW¶LQ����8�6�&�����¶QÕQ�
yorumu bkz. Kimberly-Clark Corporation v. The Proctor and Gamble Distributing Co., Inc.�GDYDVÕ��6SLHU��
a.g.m., s. 218)]. 
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\DSÕODELOHFH÷L� LoLQ�� |QFHOLN� KDNNÕQÕQ� DOÕQPD� VÕUDVÕ� EHOLUOHQHPH\HELOLU�� � %X� GXUXPGD��
EDúYXUXODU�D\QÕ�|QFHOL÷H�VDKLS�RODFDNWÕU� 

*|U�OG�÷�� �]HUH�� &395¶GH� EDúYXUXODU� DUDVÕQGDNL� |QFHOLN� EDNÕPÕQGDQ� |QHPOL�
RODQ��oHúLGLQ�LON�RODUDN�NLPLQ�WDUDIÕQGDQ�ÕVODK�HGLOGL÷L�GH÷LO��EDúYXUXQXQ�LON�RODUDN�NLPLQ�
WDUDIÕQGDQ� \DSÕOGÕ÷ÕGÕU�� .H]D�� &395¶GH�� SHN� oRN� SDWHQW� NDQXQODUÕQGDQ� YH� ED]Õ� XOXVDO�
ELWNL�ÕVODKoÕVÕ�NRUXPD�NDQXQODUÕQGDQ�IDUNOÕ�RODUDN��oHúLW�LoLQ�EDúYXUX�\DSÕOPDGDQ��|QFHNL�
JL]OL�NXOODQÕPÕQD�ELU�|QFHOLN�KDNNÕ�WDQÕQPDPÕúWÕU835.   

.DQDDWLPL]FH��%LWdHú.¶GD�GD��ELUELULQGHQ�KDEHUVL]�úHNLOGH�D\QÕ�oHúLGL�JHOLúWLUHQ�
NLúLOHULQ� \DSWÕNODUÕ� EDúYXUXODU� DUDVÕQGD� |QFHOLN� KDNNÕ� NDEXO� HWPLúWLU�� =LUD�� %LWdHú.�
P����¶H�J|UH��oHúLGLQ�KHUNHVoH�ELOLQHQ�oHúLWOHUGHQ�DoÕNoD�D\ÕUW�HGLOHELOLU�ROPDVÕ�JHUHNLU��
%DúYXUX�� oHúLGL� KHUNHVoH� ELOLQHQ� oHúLW� KkOLQH� JHWLUPH]�� =LUD�� KHUNHVoH� ELOLQPH� LoLQ�
EDúYXUX� VRQXFX� ÕVODKoÕ� KDNNÕQÕQ� YHULOPHVL� GH� JHUHNOLGLU� �%LWdHú.�P�������Öte yandan 

D\QÕ� PDGGHGH�� EDúYXUX� VRQXFXQGD� ÕVODKoÕ� � KDNNÕ� YHULOPHVL� KDOLQGH�� ³oHúLGLQ� EDúYXUX�
WDULKLQGHQ�LWLEDUHQ�KHUNHVoH�ELOLQGL÷L�NDEXO�HGLOLU´�K�NP��\HU�DOPDNWDGÕU��%|\OHOLNOH��R�
oHúLW��]HULQGH�LON�EDúYXUDQ�NLúLQLQ�|QFHOLN�KDNNÕ�WDQÕQPÕúWÕU��%DúYXUX�VRQXFXQGD�R�NLúL�
ÕVODKoÕ� KDNNÕ� DOPÕúVD�� GDKD� VRQUD� EDúYXUXGD� EXOXQDQ� NLúLOHU� DUWÕN� R� NLúLGHQ� ED÷ÕPVÕ]�
RODUDN� oHúLGL� JHOLúWLUVH� GH� ÕVODKoÕ� KDNNÕ� DODPD\DFDNWÕU�� =LUD�� VRQUD� EDúYXUDQÕQ� oHúLGL��
herkesçe bilinen836��LON��oHúLWWHQ�IDUNOÕ�ROPD\DFDNWÕU��)DUNOÕ�ROPDGÕ÷Õ�LoLQ�GH�ÕVODKoÕ�KDNNÕ�
HOGH� HGHPH\HFHNWLU�� %XQXQOD� ELUOLNWH�� LON� EDúYXUDQ� NLúL� JHUHNOL� úDUWODUÕ� \HULQH�
JHWLUPHGL÷LQGHQ��\DSPÕú�ROGX÷X�EDúYXUX�VRQXFX�NHQGLVLQH� ÕVODKoÕ�KDNNÕ�YHULOPHPLúVH��
VRQUDNL� EDúYXUX\X� \DSDQ� NLúL� R� oHúLW� LoLQ� ÕVODKoÕ� KDNNÕ� DODELOLU�� =Lra bu durumda, ilk 

EDúYXUX\D�NRQX�RODQ�oHúLW�KHUNHVoH�ELOLQLU�KDOH�JHOPH\HFHNWLU��6RQXo�RODUDN��D\QÕ�oHúLW�
LoLQ�VRQUDGDQ�EDúYXUXGD�EXOXQDELOPH��DQFDN�LON�EDúYXUX\D�NRQX�RODQ�oHúLGLQ�P���JHUH÷L�
KHUNHVoH�ELOLQHQ�oHúLW�KkOLQH�JHOPHPHVL�GXUXPXQGD�P�PN�Q�RODELOecektir.   

2UWDN�ÕVODK�VXUHWL\OH�ELUGHQ�ID]OD�NLúLQLQ�ELWNL�ÕVODKoÕVÕ�ROPDVÕ�KkOLQGH��DUDODUÕQGD�
DNVLQH�ELU�DQODúPD�\RNVD��SD\OÕ��P�úWHUHN��P�ONL\HW hükümleri çerçevesinde hak sahibi 

RODFDNODUGÕU��%LWdHú.�P��������3D\OÕ�P�ONL\HW��\D�ELU�KXNXNv�LOLúNL��\D�Ldarî tasarruf veya 

kanun hükmü ile kurulur837�� %XUDGD� ELUGHQ� ID]OD� ÕVODKoÕODU� DUDVÕQGDNL� LOLúNL�� NDQXQOD�
NXUXOPDNWDGÕU�� 
                                                
835 Kooij, a.g.e., s. 26. Bkz. CPVR m.11, 52/1, 54/2. Bununla birlikte, Amerikan PVPA, “grandfather 
FODXV´� RODUDN� DGODQGÕUÕODQ� P�� ����¶H� J|UH�� H÷HU� ELU� GL÷HU� ÕVODKoÕ� NRUXQDQ� oHúLGL�� VHUWifika sahibinin 
EDúYXUXVXQX�\DSWÕ÷Õ�WDULKWHQ�ELU�\ÕOGDQ�GDKD�ID]OD�V�UH�|QFH�JHOLúWLUPLúVH��VHUWLILND�DODQ�ÕVODKoÕ��GDKD�|QFH�
JHOLúWLULOHQ�R�oHúLGLQ�oR÷DOWÕOPDVÕQÕ�YH\D�VDWÕúÕQÕ�HQJHOOH\HPH]� 
836� øIDGH� HWPHN� JHUHNLU� NL�� oHúLW� KHUNHVoH� ELOLQPH� QLWHOL÷LQL� EDúYXUX� VRQXFX� YHULOHQ� ÕVODKoÕ� KDNNÕQÕQ�
WHVFLOLQGHQ� EDúND� ELU� \ROOD� GD� ND]DQDELOLU�� gUQH÷LQ� NLúL� oHúLGLQL� WHVFLO� HWWLUPHGHQ� |QFH� WLFDUv� GH÷HULQL�
EHOLUOHPHN�LoLQ�NXOODQÕOPDN��]HUH�SL\DVD\D�VXQPXú�RODELOLU��%X�WDNGLUGH��R�oHúLWOH�D\QÕ�RODQ�ELU�oHúLW�LoLQ�
ÕVODKoÕ�KDNNÕ�DOÕQDPD\DFDNWÕU��+HUNHVoH�ELOLQPH�LOH�LOJLOL�JHQLú�ELOJL�LoLQ�EN]��%|O�P�������� 
837� (UWDú�� ùHUHI�� <HQL� 7�UN� 0HGHQL� .DQXQ� +�N�POHULQH� *|UH� (ú\D� +XNXNX�� *|]GHQ� *HoLULOPLú� YH�
*HQLúOHWLOPLú����%DVNÕ��ø]PLU��$QNDUD��������V������ 
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3D\OÕ� P�ONL\HWWH�� P�ONL\HW� NRQXVX� úH\�� ELU� E�W�Q� RODUDN� WHN� ELU� P�ONL\HW�
konusudur838��%XUDGD�ELUGHQ�oRN�NLúL��V|]�NRQXVX�P�ONL\HWLQ�ELU�SD\ÕQD��KLVVHVLQH��VDKLS�
EXOXQPDNWDGÕU839��3D\��KLVVH��LVH��P�úWHUHN�Hú\D��]HULQGH��SD\�VDKLSOHULQLQ�E|O�QHELOHQ�
veya bölünemeyen yetki ve yükümlülüklerin tümüne denilmektedir840.  

$UDODUÕQGD�SD\OÕ�P�ONL\HW�LOLúNLVL�RODQ�ELUGHQ�ID]OD�ÕVODKoÕ��KDN�VDKLEL�ROPDN�Loin 

EDúYXUDELOLU��$PHULNDQ� ÕVODKoÕ� KDNNÕ� NDQXQXQGD�� RUWDN� ELU� ÕVODK� oDOÕúPDVÕ� LoLQGH� RODQ�
NLúLOHUGHQ� ELUL�� GL÷HUOHUL� DGÕQD� ÕVODKoÕ� KDNNÕ� LoLQ� EDúYXUDELOLU� K�NP�� \HU� DOPDNWDGÕU�
(PVPA § 2423/a)841�� +XNXNXPX]GD� EX� KXVXV� DoÕNoD� LIDGH� HGLOPHPLúWLU�� %XQXQOD�
birliktH�� P������ �G�¶GH�� ³GL÷HU� SD\� VDKLSOHUL\OH� ELUOLNWH� %DNDQOÕ÷D� \DSÕODQ� EDúYXUX´�
GHQPHNWHGLU�� %X� LIDGHGHQ�� EDúYXUXQXQ� ELUOLNWH� \DSÕOPDVÕ� JHUHNWL÷L� VRQXFX� RUWD\D�
oÕNPDNWDGÕU�� %XQXQOD� ELUOLNWH�� ÕVODKoÕODUGDQ� ELUL� GL÷HUOHULQGHQ� WHPVLO� \HWNLVL� DODUDN�
EDúYXUXGD� EXlunabilir842�� gWH� \DQGDQ�� GL÷HU� ÕVODKoÕODU� EDúYXUX\X� LVWHPH]VH�� RQODUD� ELU�
NDUúÕOÕN�YHUHUHN��NLúL�NHQGL�DGÕQD�EDúYXUXGD�EXOXQDELOLU��=LUD��EDúYXUDQ�NLúLQLQ�PXWODND�
oHúLGL�JHOLúWLUHQ�ROPDVÕ�DUDQPDPÕúWÕU��dHúLGL�JHOLúWLUHQ�NLúLGHQ�ÕVODKoÕ�KDNNÕ�DODQ�NLúL�GH��
kHQGL�DGÕQD�EDúYXUXGD�EXOXQDELOLU��%LWdHú.�P����E�� 

%LWdHú.¶GD�RUWDNODUÕQ� SD\�RUDQÕ��EHOLUWLOPHPLúWLU��%X�QHGHQOH�� WDUDIODU� DUDVÕQGD�
\DSÕODFDN�KXNXNv�LúOHPOHUOH�SD\�RUDQODUÕ�EHOLUOHQLU��(÷HU�WDUDIODU�DUDVÕQGD��ELU�V|]OHúPH�
\RNVD��KLVVHOHULQ�ELUELULQH�HúLW�ROPDVÕ�DVÕOGÕU��70.�P����������$NVLQL�LGGLD�HGHQ�EXQX�
ispatla yükümlüdür843. 

%LWdHú.¶GD�� P�úWHUHN� PDOLNLQ� SD\ÕQGD� \DSDFD÷Õ� WDVDUUXIODU� NRQXVXQGD�
G�]HQOHPH� \DSÕOPÕúWÕU�� %XQD� J|UH� hHU� KDN� VDKLEL�� GL÷HUOHULQGHQ� ED÷ÕPVÕ]� RODUDN��
NHQGLQH�G�úHQ�SD\��]HULQGH�VHUEHVtçe tasarrufta�EXOXQDELOLU��%LWdHú.�P��������0�úWHUHN�
P�ONL\HW� SD\ÕQÕQ� GHYULQL� VÕQÕUODPD�� |UQH÷LQ� GHYUL� GL÷HU� SD\� VDKLSOHULQLQ� UÕ]DVÕQD� WkEL�
WXWPD�KXVXVXQGD�SD\�VDKLSOHULQ�\DSDFDNODUÕ�V|]OHúPHOHU��VDGHFH�WDUDIODU�DUDVÕQGD�K�N�P�
LIDGH� HGHU�� �o�QF�� NLúLOHUH� NDUúÕ� LOHUL� V�U�OHPH]844�� 3D\� GHYUHGLOHELOHFH÷L� JLEL�� PLUDV�
yoluyla intikal eder ve pay sahibinin borcu için haciz de edilebilir (TMK. 688/3).  

+DN�VDKLSOHULQGHQ�ELULQLQ��RUWDN� ÕVODK�HGLOHQ�oHúLW��]HULQGHNL�SD\ÕQÕ��o�QF��ELU�
NLúL\H�GHYUHWPHVL�KkOLQGH�GL÷HUOHrinin |Q�DOÕP�KDNNÕ PHYFXWWXU��%LWdHú.�P��������3D\ÕQ�
GHYUL��\D]ÕOÕ�RODUDN�\DSÕOÕS�VLFLOH�ND\GHGLOGL÷LQGH��7DUÕP�YH�.|\LúOHUL�%DNDQOÕ÷Õ��|Q�DOÕP�
KDNNÕQÕQ� NXOODQÕODELOPHVL� LoLQ� GXUXPX� LNL� D\� LoLQGH� GL÷HU� SD\� VDKLSOHULQH� ELOGLULU�
                                                
838�2÷X]PDQ�.HPDO��6HOLoL�g]HU��(ú\D�+XNXNX�����%DVÕ��øVWDQEXO��������V�������� 
839� *�UVR\�� 7��� .HPDO�� (UHQ�� )LNUHW�&DQVHO�� (URO�� 7�UN� (ú\D� +XNXNX�� $QNDUD�� ������ V�� �����
2÷X]PDQ�6HOLoL��D�J�H���V�������(UWDú��D�J�H���V������ 
840 Gürsoy/Eren/Cansel, a.g.e., s. 425. 
841 Keza, CPVR m.50/ 1 (c); CPBR m.7/2.  
842� 9HNLO�� EDúYXUX� \DSPD\D� \HWNLOHQGLULOGL÷LQH� GDLU� QRWHU� WDVGLNOL� YHNDOHWQDPH\L� GLOHNoH\H� HNOH\HFHNWLU�
>%LWdHú.�<|Q�P�����D�����@� 
843�*�UVR\�(UHQ�&DQVHO��D�J�H���V�������2÷X]PDQ�6HOLoL��D�J�H���V������ 
844�2÷X]PDQ�6HOLoL��D�J�H���V�������(UWDú, a.g.e., s. 253. 
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�%LWdHú.� P�������� gQ� DOÕP� KDNNÕQÕQ�� ELOGLULPLQ� DOÕQPDVÕQGDQ� LWLEDUHQ� ELU� D\� LoLQGH�
NXOODQÕOPDVÕ�JHUHNLU��%LWdHú.�P������� 

2UWDN� ÕVODKoÕOÕN� GXUXPXQGD� KHU� KDN� VDKLELQLQ�� GL÷HU� KDN� VDKLSOHULQH� \D]ÕOÕ�
ELOGLULPGH�EXOXQGXNWDQ�VRQUD�KDN�NRQXVX�oHúLGL�kullanabilme KDNNÕ�GD�EXOXQPDNWDGÕU 
(BitdHú.�P������E���0HGHQL�.DQXQ�P��������KHU�ELU�SD\�VDKLELQH��P�úWHUHN�PDOÕ�GL÷HU�
SD\� VDKLSOHULQLQ� NXOODQPD� KDNODUÕ� LOH� ED÷GDúWÕ÷Õ� |Oo�GH�� LVWHGL÷L� JLEL� LKWL\DoODUÕQÕ�
NDUúÕOD\DFDN�úHNLOGH�NXOODQDELOPH�\HWNLVL�YHUPLúWLU��gUQH÷LQ��RUWDN�ÕVODKoÕODUGDQ�KHU�ELUL� 
oHúLGL�HNHUHN�RQGDQ�HOGH�HWWL÷L��U�Q��KDVDW�HGHELOLU��%XQODUGDQ�HOGH�HWWL÷L��U�QOHUL�NHQGL�
LKWL\DoODUÕ�LoLQ�NXOODQDELOHFH÷L�JLEL��VDWDELOLU��%X�GXUXP��GL÷HU�ÕVODKoÕODUÕQ�KDNODUÕQD�HWNL�
HWPH]�� ]LUD� RQODU� GD� D\QÕ� IDDOL\HWL� JHUoHNOHúWLUHELOLUOHU�� .H]D�� ÕVODKoÕ� KDNNÕ\OD� LOJLOL�
G�]HQOHPHOHUGH��SD\�VDKLSOHULQGHQ�KHU�ELULQH�WDQÕQPÕú�RODQ�NXOODQPD�KDNNÕ�NDUúÕOÕ÷ÕQGD��
GL÷HU�SD\�VDKLSOHULQH�ELU�NDUúÕOÕ÷ÕQ�YHULOPHVL�\|Q�QGH�ELU�K�N�P�\HU�DOPDPÕúWÕU�� 

%LWdHú.�� EDúYXUX� YH� WHVFLOGHQ� GR÷DQ� KDNODUÕQ� KHUKDQJL� ELU� úHNLOGH� Wecavüze 

X÷UDPDVÕ�KkOLQGH��ED÷ÕPVÕ]�RODUDN�KHU�ELU�RUWD÷ÕQ���o�QF��NLúLOHUH�NDUúÕ�KXNXN�YH�FH]D�
GDYDVÕ� DoDELOHFH÷LQL� |QJ|UP�úW�U� �P������G�. $\QÕ� PDGGHQLQ� G|UG�QF�� IÕNUDVÕQGD��
³>�@o�QF��NLúLOHUH�NDUúÕ�KXNXN�YH\D�FH]D�GDYDVÕ�DoÕOPDVÕ�KkOLQGH��GL÷HU�KDN�VDKLSlerinin 

GDYD\D� NDWÕODELOPHOHUL� LoLQ� GXUXP�� GDYD\Õ� DoDQ� WDUDIÕQGDQ�� GDYDQÕQ� DoÕOGÕ÷Õ� WDULKWHQ�
LWLEDUHQ�ELU�D\�LoLQGH�NHQGLOHULQH�ELOGLULOLU´�K�NP��\HU�DOPÕúWÕU��%XUDGD��GL÷HU�RUWDNODUD�
ELOGLULPGH� EXOXQPDN�� RQODUÕQ� GD� GDYD\D� NDWÕODELOPHOHULQL� VD÷ODPD\D� \|QHOik olup, 

RQODUOD� ELUOLNWH� GDYD� DoPD� ]RUXQOXOX÷XQX� JHWLUPH]�� gUQH÷LQ�� EX� DPDoOD� KHU� ELU� SD\�
VDKLEL��P�GDKDOHQLQ�PHQ¶L�GDYDVÕQÕ�DoDELOLU��3D\�VDKLEL��EX�GDYD\Õ���o�QF��NLúLOHUH�NDUúÕ�
DoDELOHFH÷L� JLEL�� SD\ÕQD� WHFDY�]� HGHQ� GL÷HU� SD\� VDKLELQH� NDUúÕ� GD� DoDELOLU845�� 3D\OÕ�
P�ONL\HWWH�NRUXPDQÕQ�PDOÕQ�WDPDPÕQÕ�NDSVDPDVÕ��E|O�QHPHPHVL��QHGHQL\OH��ELU�RUWD÷ÕQ�
EDúYXUGX÷X� NRUXPD� WHGELUOHULQGHQ� �70.� P������� JHUH÷L�� GL÷HUOHUL� GH� \DUDUODQPÕú�
olur846���%XQD�NDUúÕOÕN��ELU�SD\�VDKLELQLQ�KDNNÕQÕ�NRUXPDN�LoLQ�EDúYXUGX÷X�WHGELU��VDGHce 

RQXQ� SD\ÕQD� KDVUHGLOHELOL\RUVD�� \DQL� E|O�QHELOLU� ELU� KDN� YH� WDOHEH� LOLúNLQVH�� GL÷HUOHUL�
bundan yararlanamaz847.  

2UWDN�oHúLGLQ�yönetimi NRQXVXQGD�WDUDIODU�DQODúPD�\DSDELOLUOHU��70.�P���������
7DUDIODU� DUDVÕQGD� V|]OHúPH� \RNVD�� DUDQDFDN� NDUDU� QLVDEÕ�� LúLQ� |Qem derecesine göre 

GH÷LúPHNWHGLU�� %XQD� J|UH�� oR÷XQOXN� DNVLQH� NDUDU� YHUPHGLNoH�� ROD÷DQ� \|QHWLP� LúOHULQL�
yapmaya, pay sahiplerinden her biri yetkilidir (TMK. 690/1). Buna uygun olarak, 

                                                
845�2÷X]PDQ�6HOLoL��D�J�H���V������*�UVR\�(UHQ�&DQVHO��D�J�H���V������ 
846�.XUX��+XNXN�0XKDNHPHOHUL�8VXO������%DVNÕ��øVWDQEXO��������&����V��������*�UVR\�(UHQ�&DQVHO��D�J�H���
V�������2÷X]PDQ�6HOLoL��D�J�H���V�������(UWDú��D�J�H���V�������%X�\|QGH�<DUJÕWD\�NDUDUODUÕ�LoLQ�EN]��><DUJÕWD\�
1. HD. T.11.9.1989, E.1989/8112, K.1989/9366 (Yasa Hukuk Dergisi, 1989, C.12, S.10, s.1377-1378); 1. 
HD. T.8.5.1992, E.1992/5317, K.1992/6159 (YKD. 1992/11, s.1677); 12 HD 18.9.1996, 9595/10616 
�\D\ÕQODQPDPÕúWÕU� (Kuru, a.g.e., C.3, s. 3389)]. 
847 Gürsoy/Eren/Cansel, a.g.e., s. 446-�����2÷X]PDQ�6HOLoL��D�J�H���V�������(UWDú��D�J�H���V������ 
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%LWdHú.¶GD� ³KHU� KDN� VDKLEL�� KDN� NRQXVX� oHúLGLQ� NRUXQPDVÕ� LoLQ� JHUHNOL� |QOemleri 

DODELOLU´� �P������F��K�NP��\HU�DOPÕúWÕU��gUQH÷LQ��oHúLGLQ�X\JXQ�ELU�RUWDPGD�PXKDID]D�
HGLOPHVLQL�KHU�ELU�RUWDN�VD÷OD\DELOLU� 

gQHPOL� \|QHWLP� LúOHULQLQ� \DSÕODELOPHVL� LVH�� SD\� YH� SD\GDú� oR÷XQOX÷XQXQ�
VD÷ODQPDVÕQD� WkELGLU� �70.�P������� 2OD÷DQ�VW�� \|QHWLP� LúOHUL� YH� WDVDUUXIODUGD� E�W�Q�
SD\GDúODUÕQ� UÕ]DVÕ� JHUHNLU� �70.� P��������� gUQH÷LQ�� ELWNL� oHúLGL� �]HULQGHNL� KDNNÕQ�
devredilmesi848�� UHKQHGLOPHVL� LoLQ� R\ELUOL÷L� úDUWWÕU�� � .H]D�� %LWdHú.¶GD�� oHúLGLQ�
NXOODQÕOPDVÕ� DPDFÕ\OD�� �o�QF�� NLúLOHUH� OLVDQV� YHULOPHVL� KkOLQGH�� Kak sahiplerinin 

WDPDPÕQÕQ� UÕ]DVÕ�DUDQPÕúWÕU� �P��������$QFDN��R\ELUOL÷LQLQ�VD÷ODQDPDPDVÕ� �YH\D�EXQXQ�
P�PN�Q� ROPDPDVÕ� KkOLQGH�� KDN� VDKLSOHUGHQ� ELULQLQ� PDKNHPH\H� EDúYXUPDVÕ� �]HULQH��
PDKNHPH� PHYFXW� úDUWODUÕ� GLNNDWH� DODUDN�� �o�QF�� NLúLOHUH� OLVDQV� YHUPH� \HWNLVLQi hak 

VDKLSOHULQGHQ�VDGHFH�ELULQH�GH�YHUHELOLU��%LWdHú.�P������� 
3D\OÕ� P�ONL\HWWH�� SD\� VDKLSOHUL� DUDVÕQGD� oÕNDELOHFHN� VRUXQODUÕQ� o|]�OPHVLQGH��

70.� ����� SD\� VDKLSOHULQH�� GL÷HU� SD\� VDKLSOHUL� LOH� X\XP� VD÷ODPD\DQ� ELU� SD\� VDKLELQL�
SD\OÕ� P�ONL\HW� LOLúNLVLQGHQ� oÕNDUPD� VXUHWL\OH�� SD\OÕ� P�ONL\HWLQ� GHYDPÕQÕ� VD÷ODPD��
LPNkQÕ�YHUPLúWLU��dÕNDUPD�LoLQ��SD\�VDKLELQLQ�\�N�PO�O�NOHULQL�D÷ÕU�úHNLOGH�LKOkO�HWPHVL��
GL÷HU� SD\� VDKLSOHUL� LoLQ� SD\OÕ� P�ONL\HW� LOLúNLVLQLQ� GHYDPÕQÕ� oHNLOHPH]� KkOH� JHWLUPHVL�
úDUWWÕU� �70.�P��������� dÕNDUPD� GDYDVÕQÕQ� DoÕOPDVÕ�� DNVL� NDUDUODúWÕUÕOPDGÕNoD�� SD\� YH�
SD\GDú� oR÷XQOX÷X� LOH� �oÕNDUÕODFDN� SD\� VDKLEL� GH� GLNNDWH� DOÕQDUDN�� DOÕQDFDN� ELU� NDUDUOD�
NXOODQÕODELOLU��70.�P����������� 

3D\OÕ�P�ONL\HW�LOLúNLVL��SD\ODúPD�LOH�VRQD�HUHU��70.�P���������3D\ODúPD��PDOÕQ�
D\QHQ� E|O�ú�OPHVL� YH\D� SD]DUOÕN� \D� GD� DUWÕUPD\OD� VDWÕODUDN� EHGHOLQLQ� E|O�ú�OPHVL�
ELoLPLQGH� JHUoHNOHúWLULOLU� �70.� P��������� .DQDDWLPL]FH�� ÕVODKoÕ� KDNNÕQÕQ� D\QHQ�
E|O�ú�OPHVL� P�PN�Q� GH÷LOGLU�� =LUD� ÕVODKoÕ� KDNNÕ�� ELU� E�W�QO�N� DU]HGHU�� (÷HU� D\QHQ�
E|O�úPH\L�NDEXO�HGHUVHN��KHU�ELU�RUWD÷ÕQ�WHN�EDúÕQD�R�oHúLW��]HULQGH�ÕVODKoÕ�KDNNÕQD�VDKLS�
ROPDVÕQÕ��ÕVODKoÕ�KDNNÕ�VLFLOLQGH��D\QÕ�oHúLW�LoLQ�ELUGHQ�ID]OD�NLúLQLQ�D\UÕ�D\UÕ�KDN�VDKLEL�
J|U�QPHVLQL�� NDEXO� HWPHPL]� JHUHNLU�� %X� GXUXP�� SUREOHPOHULQ� GR÷PDVÕQD� QHGHQ�
RODFDNWÕU�� gUQH÷LQ�� oHúLW� �]HULQGH� KDN� VDKLSOHULQGHQ� ELUL� WDUDIÕQGDQ� �o�QF�� ELU� NLúL\H�
LQKLVDUv� OLVDQV� YHULOPHVL� KkOL�� GL÷HUOHULQLQ� oHúLGL� NXOODQPDVÕQÕ� YH\D� EDúNDODUÕQD� OLVDQV�
vermesini engelleyebilecektir.  

 

���+L]PHW�øOLúNLVLQGH 

 

                                                
848�%XQD�NDUúÕOÕN��KHU�ELU�SD\�VDKLEL��NHQGLQH�G�úHQ�SD\��]HULQGH�VHUEHVWoH�WDVDUUXIWD�EXOXQDELOLU�>%LWdHú.�
m.11/3 (a)]. 
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(÷HU� WDUDIODU� DUDVÕQGDNL� LOLúNL�� ELU� KL]PHW� V|]OHúPHVL� LVH�� WDUDIODU� DUDVÕQGDNL�
V|]OHúPHGHQ� YH\D� LúLQ� QLWHOL÷LQGHQ� DNVL� DQODúÕOPDGÕNoD� oDOÕúDQODUÕQ� LúOHULQL� J|U�UNHQ�
ÕVODK� HWWLNOHUL� YH\D� EXOXS� YH� JHOLúWLUGLNOHUL� oHúLWOHULQ� VDKLEL�� EX� NLúLOHULQ� LúYHUHQLGLU�
�%LWdHú.� P������849�� +L]PHW� V|]OHúPHVL� JHUHNWLUPHGL÷L� KkOGH�� Lú\HULQGHNL� ELOJL� YH�
DUDoODUÕQ�NXOODQÕOPDVÕ� VXUHWL\OH�JHOLúWLULOHQ�\HQL�oHúLWOHULQ�VDKLEL��\LQH� LúYHUHQ�RODFDNWÕU�
�%LWdHú.�P��������'L÷HU� ELU� LIDGH\OH�� \HQL� ELWNL� oHúLGL� ÕVODKÕ� \DSPDN�� oDOÕúDQÕQ� LúLQLQ�
JHUH÷L� ROPDGÕ÷Õ� KkOGH�� EX� NLúL� Lú\HULQGHNL� LPNkQODUÕ� NXOODQDUDN� oHúLW� JHOLúWLUPLúVH�� EX�
oHúLW� �]HULQGH� KDN� VDKLSOL÷L� LúYHUHQH� DLW� RODFDNWÕU�� %XQD� NDUúÕOÕN�� Lú\HULQGHNL� ELOJL� YH�
DUDoODU� NXOODQÕOPDGDQ� ELU� ELWNL� oHúLGL� JHOLúWLULOPLú� YH� EX� JHOLúWLUPH� LúLQ� QLWHOL÷L� LOH�
X\XPOX� GH÷LOVH�� oHúLGLQ� VDKLEL� oDOÕúDQ� NLúL� RODFDNWÕU�� gUQH÷LQ�� RUPDQGD� RGXQ� NHVPH�
LúLQGH�oDOÕúDQ�NLúLQLQ��EXOXS�JHOLúWLUGL÷L�ELWNL�oHúLGL�LúLQ�QLWHOL÷L\OH�X\XPOX�GH÷LOGLU� 

dDOÕúDQODUÕQ�LúOHULQL�J|U�UNHQ�ÕVODK�HWWLNOHUL�oHúLGLQ�VDKLEL�LúYHUHQ�ROGX÷XQD�J|UH��
Lú�LOLúNLVL�VRQD�HUGLNWHQ�VRQUD�YH\D�Lú�LOLúNLVL�GHYDPÕ�LoLQGH�IDNDW�oDOÕúPD�VDDWOHUL�GÕúÕQGD�
YH\D�oDOÕúPD�VDDWOHUL� LoLQGH�ROPDNOD�EHUDEHU�Lú\HULQGHNL�ELOJL�YH�DUDoODU�NXOODQÕOPDGDQ�
ÕVODK� HGLOHQ� oHúLWOHU� �]HULQGH� KDN� VDKLEL� �LúLQ� QLWHOL÷L� YH� V|]OHúPHGHQ� DNVL�
DQODúÕOPDGÕNoD���LúYHUHQ�ROPD\ÕS��oHúLGL�ÕVODK�HGHQ�RODFDNWÕU� 

%LWdHú.�� KL]PHW� V|]OHúPHVLQGH� KDN� VDKLSOL÷LQL�� 3DW.+.¶GDNL� NDGDU� D\UÕQWÕOÕ�
G�]HQOHPHPLúWLU��gUQH÷LQ��3DW.+.¶GD�� LúYHUHQLQ� LIOkVÕ�KkOLQGH�� LIOkV� LGDUHVLQLQ�EXOXúX�
LúOHWPHGHQ� D\UÕ� GHYUHWPHN� LVWHPHVL� KkOLQGH�� LúoLQLQ� \DSPÕú� ROGX÷X� EXOXú� �]HULQGH� |Q�
DOÕP� KDNNÕ� ROGX÷X� NDEXO� HGLOPLúWLU� �3DW.+.� P������ 2\VD�� E|\OH� ELU� G�]HQOHPH�
%LWdHú.¶GD� G�]HQOHQPHPLúWLU�� %X� GHPHNWLU� NL�� oDOÕúDQ�� JHOLúWLUGL÷L� oHúLW� LoLQ� DODFD÷Õ�
EHGHO� GÕúÕQGD� ELU� KDNND� VDKLS� ROPD\DFDNWÕU�� 7�P�KDNODU� LúYHUHQH� DLW� RODFDNWÕU��$QFDN�
EHOLUWPHN� JHUHNLU� NL�� H÷HU� LúYHUHQ�� oDOÕúDQÕQ� JHOLúWLUGL÷L� ELWNL� oHúLGL� LoLQ� ÕVODKoÕ� KDNNÕ�
DOPDN� LoLQ� EDúYXUX� \DSPD]VD� YH\D� \DSPD\DFD÷ÕQÕ� ELOGLULUVH�� EX� GXUXP� ÕVODKoÕ� KDNNÕ�
DOÕPÕQGDQ�IHUDJDW�RODUDN�DQODúÕOPDPDOÕGÕU850. Bu bitki çeúLGL�LoLQ�EDúYXUX�KDNNÕQD�JHUoHN�
ÕVODKoÕ�YH\D�RQXQ�KDOHIOHUL�VDKLS�ROPDOÕGÕU��d�QN���ÕVODKoÕ�KDNNÕ�EDúYXUXVX�EDNÕPÕQGDQ��
JHUoHN� ÕVODKoÕ� VLVWHPL� EHQLPVHQPLúWLU�� $QFDN�� LúYHUHQ� ÕVODKoÕ� KDNNÕ� DOGÕNWDQ� VRQUD��
KDNNÕQGDQ� YD]JHoHUVH�� ÕVODK� HGLOHQ� oHúLW� NDPXQXQ� NXOODQÕPÕQD� VHUEHVW� KkOH� JHOHFHNWLU�
�%LWdHú.� P�������� %X� WDNGLUGH� oDOÕúDQ�� R� ELWNL� oHúLGL� �]HULQGH� ELU� KDN� LOHUL�
süremeyecektir.  

                                                
849� %LWdHú.�P���� KL]PHW� LOLúNLVLQGH� oDOÕúDQ� NLúLOHULQ� LúoL� ROPDVÕ� YH\D� VWDM\HU� ROPDVÕ� DUDVÕQGD�ELU� D\UÕP�
\DSPDGÕ÷ÕQGDQ��oDOÕúDQ�W�P�NLúLOHULQ�JHOLúWLUGLNOHUL�oHúLWOHULQ�VDKLEL��LúYHUHQ�RODFDNWÕU�� 
850�3DW.+.¶GH�LúYHUHQ��EXOXúXQ�NHQGLVLQH�ELOGLULOPHVLQGHQ�LWLEDUHQ�G|UW ay içinde veya 20 nci maddenin 
LNLQFL� IÕNUDVÕ� X\DUÕQFD� \DSÕODQ� WHNOLILQ� XODúPDVÕQGDQ� LWLEDUHQ� LNL� D\� LoLQGH� ELU� FHYDS� YHUPHPLúVH� �KDN�
VHoLPLQL� ELOGLUPHPLúVH��� EXOXúXQ� VHUEHVW� EXOXú� KkOLQH� JHOHFH÷L� LIDGH� HGLOPLúWLU� �3DW.+.� P������F���
+L]PHW�EXOXúX�GÕúÕQGD�NDODQ�EXOXúODU�VHUEHVW�EXOXú�ROXS��EXQXQ�VDKLEL�LúoLGLU��3DW.+.�P������%LWdHú.��
LúYHUHQH�E|\OH�ELU�\�N�PO�O�N�\�NOHPHPLúWLU��*HOLúWLULOHQ�ELWNL�oHúLGL�LoLQ�ÕVODKoÕ�KDNNÕ�DOÕS�DOPDPD�LoLQ�
EDúYXUX�\DSPDGD�LúYHUHQ�VHUEHVW�EÕUDNÕOPÕúWÕU� 
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%LWdHú.�P�����¶GH� oDOÕúDQODUÕQ� ÕVODK�HWWLNOHUL� YH\D�EXOXS�JHOLúWLUGLNOHUL� oHúLWOHU�
LoLQ� ELU� EHGHOH� KDN� ND]DQDFD÷Õ� LIDGH� HGLOPLúWir. Bu hükme göre, “[ç]DOÕúDQODUÕQ�� ÕVODK�
HWWLNOHUL�YH\D�EXOGXNODUÕ�YH�JHOLúWLUGLNOHUL�oHúLWOHUL� LoLQ�oHúLGLQ�HNRQRPLN�GH÷HUL�GH�J|]�
|Q�QH� DOÕQDUDN� LúYHUHQLQ� YH� oDOÕúDQÕQ� ELUOLNWH� WHVSLW� HGHFH÷L� ELU� EHGHOH� KDNODUÕ� YDUGÕU��
7DUDIODU��EHGHO�NRQXVXQGD�DQODúDPDGÕNODUÕ�WDNGLUGH�V|]�NRQXVX�EHGHO�PDKNHPHFH�WHVSLW�
HGLOLU��7DUDIODU��EHGHOL�KL]PHW�V|]OHúPHVLQH�|QFHGHQ�EHOLUOH\LS�NR\DELOLUOHU´��� 

 

 

���'L÷HU�øOLúNLOHUGH 

 

.DPX�NXUXPXQGD�oDOÕúDQ�J|UHYOLOHULQ�ÕVODKoÕ�KDNNÕQGDQ�QH�úHNLOGH�\DUDUODQDFD÷Õ�
LVH�� %DNDQOÕN� WDUDIÕQGDQ� G�]HQOHQHFHN� \|QHWPHOLNWH� EHOLUOHQHFHNWLU� �%LWdHú.�P���������
%X� <|QHWPHOL÷H851� J|UH� NDPX� NXUXP� YH� NXUXOXúX�� %DNDQOÕNODUÕQ� DUDúWÕUPD� \HWNLVL�
YHULOPLú�ELULPOHULQL��ED÷OÕ�YH�LOJLOL�NXUXOXúODUÕQÕ�YH��QLYHUVLWHOHUL�LIDGH�HWPHNWHGLU��P�����
,VODKoÕ� KDNNÕQGDQ� \DUDUODQDFDN� NLúLOHU� LVH�� EX� ³NDPX� NXUXP� YH� NXUXOXúODUÕQGD� oHúLW�
JHOLúWLUPH� oDOÕúPDODUÕQGD� ILLOHQ� \HU� DODQ� ���� VD\ÕOÕ� 'HYOHW� 0HPXUODUÕ� .DQXQXQD� WDEL�
PHPXUODU� LOH� D\QÕ� .DQXQXQ� �� �QF�� PDGGHVLQLQ� �%�� EHQGLQH� J|UH� LVWLKGDP� HGLOHQ�
V|]OHúPHOL�SHUVRQHO�YH������VD\ÕOÕ�<�NVHN�g÷UHWLP�.DQXQXQD�WDEL�SHUVRQHO�LOH�KHU�W�UO��
V|]OHúPHOL�SHUVRQHO´�RODFDNWÕU��<|QHWPHOLN�P����� 

%X� NLúLOHULQ� ÕVODKoÕ� KDNNÕQGDQ� \DUDUODQPDVÕ� �JHOLUGHQ� SD\� DOPDVÕ��� oDOÕúPD�
úDUWODUÕQD� ED÷OÕ� RODUDN� GH÷LúHQ� RUDQODUGD� ROPDN� �]HUH�� JHOLúWLUGLNOHUL� oHúLGin korunma 

V�UHVL� LoLQGH� GHYDP� HGHU� �<|QHWPHOLN� P����� .XUXPODUÕQGDQ� HPHNOL� RODQ�� D\UÕODQ� YH�
UHVHQ�WD\LQ�HGLOHQ�SHUVRQHO�YH\D�EXQODUÕQ�YDULVOHULQH�ÕVODKoÕ�KDNNÕ�|GHPHVL��NXUXPODUÕQ�
EX� ÕVODK� PDWHU\DOLQGHQ� VD÷ODGÕ÷Õ� JHOLU852� GHYDP� HWWL÷L� P�GGHWoH� \DSÕOÕU� �<|QHWmelik 

m.7)853.   

.DPX� NXUXP� YH� NXUXOXúODUÕQGD� oDOÕúDQODUÕQ� JHOLúWLUGL÷L� oHúLW� �]HULQGH� KDN�
VDKLSOL÷L�� NDPX� NXUXP� YH� NXUXOXúXQD� DLWWLU� �<|QHWPHOLN� P����� %X� NDPX� NXUXP� YH�
NXUXOXúX�� oHúLGLQ��UHWLOPHVL��oR÷DOWÕOPDVÕ�� VDWÕúÕ�YH� LKUDFÕ�NRQXVXQGD�P�QKDVÕU�\HWNL\H�
                                                
851 Kamu Kurum ve KuruluúODUÕQGD� dDOÕúDQ� *|UHYOLOHULQ� ,VODKoÕ� +DNNÕQGDQ� <DUDUODQPDVÕQD� øOLúNLQ�
Yönetmelik (RG. 30.04.2005, S. 25801). 
852� ,VODKoÕ� KDNNÕQGDQ� VD÷ODQDQ� JHOLULQ����¶VL� DUDúWÕUPD�oDOÕúPDODUÕQGD�NXOODQÕOÕU��.DODQ����� LVH�� oHúLGL�
ÕVODK�HGHQ�YH�oHúLGLQ�ÕVODKÕQD�NDWNÕVÕ�RODQ�SHUVRQHOH�GD÷ÕWÕOÕU��.DPX�NXUXP�YH�NXUXOXúODUÕQGD�oDOÕúDQODUÕQ�
ÕVODKoÕ�KDNNÕ�RODUDN�ELU�D\GD�HOGH�HGHFHNOHUL�JHOLU��EXQODUÕQ�HN�J|VWHUJH�GDKLO�ELU�D\GD�DODFDNODUÕ�D\OÕN��\DQ�
|GHPH�� |GHQHN� YH� KHU� W�UO�� WD]PLQDW� �PDNDP�� WHPVLO� YH� J|UHY� WD]PLQDWODUÕ� KDULo�� WRSODPÕQÕQ� LNL� NDWÕQÕ�
geçemez (Yönetmelik m.10). 
853�$QFDN�EX�|GHPH��EHOLUOL�RUDQODUGD�D]DOWÕODUDN�\DSÕOÕU��%XQD�J|UH��\DSÕODFDN�|GHPH��HPHNOL�RODQODUD�YH�
GL÷HU�DUDúWÕUPD�NXUXPODUÕQD�JLGHQOHUH�����RUDQÕQGD��%DNDQOÕN�GÕúÕQD�JLGHQOHUH��UHVHQ�WD\LQ�HGLOHQOHUH�YH 
WHUIL� HGHUHN� EXOXQGX÷X� NXUXP� YH� NXUXOXúWDQ� D\UÕODQODUD� LVH� ���� RUDQÕQGD� D]DOWÕODUDN� JHUoHNOHúWLULOLU�
(Yönetmelik m.7). 
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sDKLSWLU��<|QHWPHOLN�P�������.DPX�NXUXP�YH�NXUXOXúX�EX�\HWNLOHULQL�úDUWD�ED÷OD\DELOLU�
YH� EX� \HWNLOHUH� VÕQÕUODQGÕUPD� JHWLUHELOLU� �<|QHWPHOLN� P������� +DN� VDKLELQLQ� LQKLVDUL�
\HWNLOHULQL� NXOODQPDVÕQGD� oDOÕúDQODUÕQ�� ÕVODKoÕ� KDNNÕQGDQ� GR÷DQ� JHOLU� ND\EÕ� ROGX÷X�
durXPODUGD�� ÕVODKoÕQÕQ� KDN� VDKLEL� NXUXOXúD� NDUúÕ� LWLUD]� HWPH� KDNNÕ� EXOXQPDNWDGÕU�
(Yönetmelik m.8/2)854. 

.DPX� YH� |]HO� VHNW|U� LúELUOL÷LQLQ� V|]� NRQXVX� ROGX÷X� ÕVODK� SURMHOHUL� LVH�� LOJLOL�
NXUXP� YH� NXUXOXúODU� DUDVÕQGD� \DSÕODQ� SURWRNROOHU� NDSVDPÕQGD� \�U�W�O�U� �<|QHWPHlik 

P������� %X� SURMHOHUGHQ� HOGH� HGLOHQ� JHOLU�<|QHWPHOL÷LQ� ��� XQFX�PDGGHVL� K�N�POHULQH�
J|UH�GH÷HUOHQGLULOLU��<|QHWPHOLN�P������ 

dHúLGLQ� JHOLúWLULOPHVLQGH� EL]]DW� \HU� DODQ� oDOÕúDQODU�� KDN� VDKLEL� NXUXOXúODUGDQ�
NHQGL� LVLPOHULQLQ� ÕVODKoÕ� KDNNÕ� VLFLOLQGH�� U�oKDQ� EHOJHVLQGH�� ELWNL� oHúLWOHUL� E�OWHQLQGH�
YH\D�GL÷HU�\D\ÕQODUGD�ÕVODKoÕ�RODUDN�J|VWHULOPHVLQL�LVWHPH�KDNNÕQD�VDKLSWLU��<|QHWPHOLN�
P�������,VODKoÕ�RODUDN�J|VWHULOPH�KDNNÕ��GHYLU�YH�IHUD÷�HGLOHPH]��<|QHWPHOLN�P������ 

7DUDIODUÕQ�DUDVÕQGDNL�LOLúNL�KL]PHW�V|]OHúPHVL�GÕúÕQGD�NDODQ�Lú�V|]OHúPHVL ise, yine 

ÕVODKoÕ�KDNNÕQD�VDKLS�RODQ�NLúL��Lú�YHUHQ�RODFDNWÕU��%LWdHú.�P������$QFDN��WDUDIODU�DNVLQH�
V|]OHúPH�\DSDELOHFHNWLU�� 
 

 

 

,,��%DúYXUX�0HUFLL 
,VODKoÕ� KDNNÕQÕQ� DOÕQDELOPHVL�� \HWNLOL� ELU� PDNDPD� EDúYXUX\D� ED÷OÕGÕU�� �����

U329�6|]OHúPHVL�� ÕVODKoÕ�KDNNÕ�VDKLELQH�EDúYXUX��ONHVLQL�EHOLUOHPH�KXVXVXQGD�VHoPH�
KDNNÕ�WDQÕPÕúWÕU��%XQD�J|UH��ÕVODKoÕ�LVWHGL÷L�ELU��\H�GHYOHWWH�EDúYXUXVXQX�\DSDELOLU�������
8329� P�������� � .H]D�� 6|]OHúPH�� EDúYXUXQXQ� ED÷ÕPVÕ]� ROPDVÕQÕ�� \DQL� \DSÕODQ� ELU�
EDúYXUXQXQ�GL÷HU�ELU�GHYOHWWH�\DSÕODFDN�EDúYXUX\X��D\QÕ�oHúLW�LoLQ��HQJHOOHPHPHVLQL�GH�
G�]HQOHPLúWLU� �8329� P���������� .H]D�� P�WHDNLS� EDúYXUXQXQ� ]DPDQÕ� NRQXVXQGD� GD�
ÕVODKoÕ\D�VHUEHVWL�WDQÕQPÕúWÕU��%XQD�J|UH��ÕVODKoÕ��KDNNÕQÕQ�NDEXO��LoLQ�V|]OHúPH\H�WDUDI�
GL÷HU�ELU�GHYOHWH�\DSDFD÷Õ�EDúYXUXVXQX�� LON�EDúYXUX\X�\DSWÕ÷Õ�GHYOHWLQ�\HWNLOL�RWRULWHVL�
WDUDIÕQGDQ�EDúYXUXVXQXQ�NDEXO�Q��EHNOHPHNVL]LQ�\DSDELOLU��8329�P������� 

%DúYXUDQ� NLúL� ELUGHQ� ID]OD� �\H� GHYOHWWH� Hú� ]DPDQOÕ� RODUDN�� \DQL� D\QÕ� DQGD� GD��
EDúYXUX� \DSDELOLU� �8329� P�������� h\H� GHYOHWOHU�� EDúYXUXQXQ� ED÷ÕPVÕ]OÕ÷ÕQD� ULD\HW�
HGHFHNWLU� �8329� P�������� 'L÷HU� ELU� LIDGH\OH�� ELU� �\H� GHYOHWWH� \DSÕODQ� EDúYXUXQXQ�
UHGGHGLOPHVL� YH\D� VRQD� HUPHVL�� GL÷HU� GHYOHWWH� GH� D\QÕ� oHúLW� LoLQ� \DSÕODQ� EDúYXUXQXQ�
reddedilmesine gerekçe olamaz. BirGHQ�ID]OD��ONHGHNL�EDúYXUXODUÕQ�ELUELULQGHQ�ED÷ÕPVÕ]�
                                                
854�dDOÕúDQODU�EX�LWLUD]ODUÕQÕ�KDN�VDKLEL�LGDUH\H��DQODúPD�VD÷ODQDPDGÕ÷Õ�GXUXPODUGD�LVH�ED÷OÕ�EXOXQGXNODUÕ�
bir üst makama yaparlar (Yönetmelik m.8/2). 
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RODUDN� GH÷HUOHQGLULOPHVL�� ÕVODKoÕ� KDNNÕ� LQFHOH\LFLOHULQH� WDNGLU� KDNNÕ� WDQÕPDNWDGÕU��
gUQH÷LQ�ELU��ONHQLQ� UHVPv�PDNDPÕ�EDúYXUX\X�NDEXO�HWPH]NHQ�EDúND�ELU��ONHQLQ�UHVPv�
PDNDPÕ�NDEXO�HGHELOLU855.  

Hukukumuzda EDúYXUX� PHUFLL� RODUDN� 7DUÕP� YH� .|\LúOHUL� %DNDQOÕ÷Õ� NDEXO�
HGLOPLúWLU� �%LWdHú.�P���D� YH� ���856��.RUXPDGDQ�\DUDUODQDFDN�NLúLOHULQ�� EX�%DNDQOÕ÷ÕQ�
.RUXPD�YH�.RQWURO�*HQHO�0�G�UO�÷�¶QH��JHUHNOL�ELOJL�YH�EHOJHOHUOH�EDúYXUPDVÕ�JHUHNLU�
�%LWdHú.�<|Q��P����� 

 

,,,��%DúYXUX�ùDUWODUÕ 
%DúYXUXQXQ�HNVLNVL]�YH�GR÷UX�\DSÕODELOPHVL�LoLQ��EDúYXUX�GLOHNoHVLQGH�ED]Õ�ELOJL�

YH�EHOJHOHULQ�EXOXQPDVÕ�gerekmektedir. 

1.� %DúYXUX� GLOHNoHVLQGH�� EDúYXUDQ� NLúLQLQ� YH\D� YDUVD� YHNLOLQLQ� DGÕ� YH� DGUHVL�
RODFDNWÕU� �%LWdHú.� P���D��� 9HNLOLQ� EDúYXUX� \DSPD\D� \HWNLOHQGLULOGL÷LQH� GDLU� QRWHU�
WDVGLNOL�YHNDOHWQDPH�GH�GLOHNoH\H�HNOHQHFHNWLU�>%LWdHú.�<|Q��P����D�����@��7�UNL\H¶GH�
LNDPHWJkKÕ�ROPD\DQ�NLúLOHU��JHOLúWLUGLNOHUL�oHúLWOHUL�LoLQ�ÕVODKoÕ�KDNNÕ�EDúYXUXVX�\DSPDN�
ve tescil ettirmek için Türkiye’de ikametgâhÕ� RODQ� ELU� YHNLO� WD\LQ� HWPHN� ]RUXQGDGÕU�
>%LWdHú.�<|Q��P����E�����@� 
                                                
855�$\QÕ�oHúLW�LoLQ�ELU��ONHGH�\DSÕODQ�EDúYXUXQXQ�NDEXO�HGLOPHVL��GL÷HULQGH�UHGGHGLOPHVL�VRUXQX��ELU��\H�
GHYOHWWH�JHUoHNOHúWLULOHQ�\HWLúWLUPH�WHVWOHUL�YH\D�GL÷HU�GHQHPHOHULQ�VRQXoODUÕQÕQ�GL÷HU��ONH�WDUDIÕQGDQ�NDEXO�
edilmesi suretiyle giderilebilLU�� � .H]D�� oHúLWOHULQ� )<'� úDUWODUÕ� DoÕVÕQGDQ�� 8329� YH\D� &392¶QXQ� )<'�
�'86��WHVW�UHKEHUOHULQLQ��EN]��%|O�P���������X\JXODQPDVÕ�VXUHWL\OH�GH��ONHOHU�DUDVÕQGD�X\XP�VD÷ODQDELOLU�
�*UHHQJUDVV�� D�J�P��� V�� ����� +DQQLJ� 0DUN�� D�J�P��� V�� ������ +XNXNXPX]GD� EXQD� LOLúNLn düzenleme yer 
DOPÕúWÕU��%XQD�J|UH��WHNQLN�LQFHOHPH��7�UNL\H�LOH�D\QÕ�WDUÕPVDO�LNOLP�úDUWODUÕQD�WkEL��ONHOHUGH�\DSÕOPÕú�LVH��
8329� 6|]OHúPHVLQH� WDUDI� �ONHOHUGHQ� ELULQGH� R� �ONHQLQ� \HWNLOL� NXUXOXúX� WDUDIÕQGDQ� \DSÕOPÕú� WHVW�
VRQXoODUÕQD� GD\DQÕODELOLU� �%LWdHú.�P�������� .H]D�� WHNQLN� LQFHOHPH� �)<'� WHVWOHUL�� \DSÕOÕUNHQ�8329�YH�
&392¶QXQ�\D\ÕQODPÕú�ROGX÷X�UHKEHUOHULQ�NXOODQÕODELOHFH÷L�GH�NDEXO�HGLOPLúWLU��%LWdHú.�<|Q��P�������� 
856�7RSOXOXN��&395��VHUWLILNDVÕ�DOPDN�LoLQ�\DSÕODFDN�EDúYXUX��EDúYXUDQÕQ�VHoLPLQH�ED÷OÕ�RODUDN�GR÷UXGDQ�
GR÷UX\D�&392¶\D�YH\D�DOW�RILVOHUH�YH\D�XOXVDO�DMDQVODUD�\DSÕODELOLU��&395�P������YH�P������$QFDN��DOW�
RILVOHUH�YH\D�XOXVDO�DMDQVODUD�\DSÕODQ�EDúYXUX�ELOJLVL��EDúYXUX�WDULKLQGHQ�LWLEDUHQ�LNL�KDIWD�LoLQGH��EDúYXUDQ�
NLúL�WDUDIÕQGDQ�2ILVH�ELOGLULOPHOLGLU��%DúYXUXQXQ�XOXVDO�DMDQVD�\DSÕOGÕ÷Õ�GXUXPGD��EX�DMDQV��LNL�KDIWD�LoLQGH�
EDúYXUX\X� 2ILVH� LOHWPHN� LoLQ� W�P� JLULúLPOHUL� \DSDFDNWÕU� �&395� P�������� %X� XOXVDO� DMDQVODUÕQ� YH� DOW�
RILVOHULQ� J|UHYL�� SRVWD� NXWXVX� ROPDNOD� VÕQÕUOÕGÕU� YH� EXQODU� NDEXO� HWWLNOHUL� EHlgeleri Ofise ileteceklerdir 
�.RRLM��D�J�H���V������(÷HU�2ILV�ELU�EDúYXUX\X��DOW�RILV�YH\D�XOXVDO�DMDQV�YDVÕWDVÕ\OD�DOPÕú��DQFDN�EDúYXUDQ�
NLúL�EDúYXUX�ELOJLVLQL�2ILVH�LOHWPHPLúVH��EDúYXUX�WDULKL��EDúYXUXQXQ�2ILVWH�NDEXO�HGLOPH�WDULKLQGHQ�GDKD�
önce olamaz (&395�3URFHHGLQJ�5HJXODWLRQ��P��������%X�QHGHQOH�2ILV��EDúYXUDQ�NLúLOHUH��ELU�EDúYXUXQXQ�
DOW� RILV� WDUDIÕQGDQ� 2ILVH� LOHWLOLUNHQ� ND\EROPD� YH\D� EHOLUWLOHQ� ]DPDQ� V�UHOHUL� |WHVLQGH� XODúPD� ULVNLQGHQ�
VDNÕQPDODUÕ�LoLQ��JHUHNOL�ELOJLOHULQ�GR÷UXGDQ�YH�ED÷ÕPVÕ]�úHNLOGe iletilmesini önermektedir (Kooij, a.g.e., 
V������$PHULNDQ�+XNXNX¶QGD�EDúYXUXODUÕ� LQFHOHPH�\HUL�86'$��8�6�'HSDUWPHQW�RI�$JULFXOWXUH�¶QLQ�ELU�
NROX�RODQ�393�2ILVLGLU� ���8�6�&�����������$PHULND¶GD�VRQ����\ÕO� LoLQGH� ���0D\ÕV�����¶\H�NDGDU��VR\D�
fasulyesi için� ����� 393� VHUWLILNDVÕ� EDúYXUXVX� \DSÕOPÕú�� GHUGHVW� RODQ� EDúYXUXODU� KDULo����¶LQ� �]HULQGH�
EDúYXUX� 393� VHUWLILNDVÕ� DODUDN� \D\ÕQODQPÕúWÕU�� %DúYXUXODUÕQ� \DNODúÕN� ���¶�� LQFHOHPHQLQ� GH÷LúLN�
DúDPDODUÕQGD� HOYHULúVL]� EXOXQPXú�� YD]JHoLOPLú� YH\D� JHUL� oHNLOPLú�� ���� 393� 2ILVL� WDUDIÕQGDQ� KkOk�
LQFHOHQPHNWHGLU��-DQLV�.HVDQ��D�J�P��V��������6R\D�IDVXO\HVL�LoLQ�393�EDúYXUXODUÕ������úLUNHW���QLYHUVLWH�YH�
DUDúWÕUPD� HQVWLW�V�� ROPDN� �]HUH� GH÷LúLN� RUJDQL]DV\RQODUD� DLWWLU�� 3LRQHHU� +L-Bred Int’l Inc.(206 adet), 
Novartis Seed Inc. ve�$VJURZ�6HHG�&R��� \�]GHQ� ID]OD� VR\D� IDVXO\HVL� VHUWLILNDVÕQD� VDKLSWLU��<D\ÕQODQPÕú�
VHUWLILNDODUÕQ� \DUÕGDQ� ID]ODVÕQD�EX� úLUNHWOHU� VDKLSWLU� �-DQLV�.HVDQ�� D�J�P�� V�������� �+HU��o�PÕVÕU� W�U�� LoLQ�
�ILHOG�FRUQ��SRSFRUQ�YH� VZHHW�FRUQ�����1LVDQ�����¶GHQ���0D\ÕV�����¶\H�NDGDU�����EDúYXUX�\DSÕOPÕúWÕU��
GHUGHVW�RODQODU�KDULo����¶LQ��]HULQGH�EDúYXUX�393�VHUWLILNDVÕ�DOPÕúWÕU���-DQLV�.HVDQ��D�J�P��V��������� 
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(÷HU�EDúYXUX\X�\DSDQ�NLúL��ÕVODKoÕQÕQ�NHQGLVL�GH÷LOVH��ÕVODKoÕQÕQ�DGÕ�YH�DGUHVL�LOH�
KDNNÕQ� ÕVODKoÕGDQ� QH� úHNLOGH� DOÕQGÕ÷ÕQÕ� J|VWHUHQ� ELOJL� YH� EHOJHOHULQ� GH� GLOHNoHGH� \HU�
DOPDVÕ�JHUHNLU��%LWdHú.�P���E���gUQH÷LQ�GHYUHQ�DOÕQPÕúVD��GHYLU�V|]OHúPHVL�YH\D�PLUDV�
\ROX\OD�LQWLNDO�HWPLúVH�EXQD�LOLúNLQ�EHOJH��PLUDVoÕOÕN�EHOJHVL��GLOHNoHGH�\HU�DODFDNWÕU� 

2��dHúLGLQ�ERWDQLN� VÕQÕIODQGÕUPDGDNL�7�UNoH�YH�/DWLQFH� LVPL� �%LWdHú.�P���F���
oHúLW�LoLQ�|QHULOHQ�LVLP�YH\D�ÕVODKoÕQÕQ�NXOODQGÕ÷Õ�JHoLFL�ELU�LVLP�GLOHNoHGH�\HU�DODFDNWÕU�
�%LWdHú.�P���G���8QXWXOPDPDOÕGÕU�NL��ELWNL� ÕVODKoÕVÕQÕQ�oHúLGH�YHUGL÷L�LVLP��\HQL�ELWNL�
oHúLGLQLQLQ�XPXPv�LVPL�KkOLQH�JHOHFHNWLU857. 

3�� 'DKD� |QFHNL� ELU� EDúYXUXGDQ� GROD\Õ� U�oKDQ� KDNNÕ� WDOHS ediliyorsa, ilk 

EDúYXUXQXQ� \DSÕOGÕ÷Õ� �ONH�� NXUXOXú� �PHUFLL��� EDúYXUX� WDULKL� YH� QXPDUDVÕ� YH� oHúLGLQ� LON�
EDúYXUXGDNL�DGÕQÕQ�\HU�DOGÕ÷Õ�RQD\OÕ�EHOJH�EDúYXUX�GLOHNoHVLQGH�\HU�DOÕU�>%LWdHú.�P���H�
YH�%LWdHú.�<|Q��P����D�����@858. 

4. 'LOHNoHGH��ELWNL�oHúLGLQLQ�WHNQLN�|]HOOLNOHUL�GH�EXOXQDFDNWÕU� Teknik özellikler, 

oHúLGLQ�)<'�NULWHUOHULQL�NDUúÕOD\ÕS�NDUúÕODPDGÕ÷ÕQÕQ�EHOLUOHQPHVL�DoÕVÕQGDQ�|QHP�WDúÕU��
.XUXOXúoD859� KD]ÕUODQPÕú� oHúLGLQ� WHNQLN� |]HOOLNOHULQL� J|VWHUHQ� oHúLW� |]HOOLN� IRUPX� YH�
JHUHNWL÷LQGH� oHúLGL� WDQÕPOD\DQ�PRUIRORMLN�PROHN�OHU�|]HOOLNOHU� LOH� LOJLOL� GL÷HU�EHOJHOHU��
EDúYXUX\D�HNOHQPHOLGLU�>%LWdHú.�<|Q��P����D�����@��.H]D��WDOHS�HGLOPHVL�KkOLQGH�oHúLGLQ�
WDQÕPODQPDVÕQD� \DUD\DFDN� KHU� W�UO�� UHVLP�� VOD\W� YH\D� PDWHU\DO� LOH� LOJLOL� ELOJLOHU� GH�
EDúYXUX�GRV\DVÕQD�NRQDFDNWÕU�>%LWdHú.�<|Q��P����D�����@��%XQODU�oHúLGLQ�NROD\FD�D\ÕUW�
HGLOHELOLUOL÷LQH�KL]PHW�HGHFHNWLU��*HQHO�0�G�UO�N�WDUDIÕQGDQ�\D\ÕQODQDQ��,VODKoÕ�+DNODUÕ�
%DúYXUX� )RUPXQGD�� ÕVODK� \|QWHPLQLQ� GH�� \DQL� VHOHNVL\RQ�� PHOH]OHPH�� PXWDV\RQ��
EL\RWHNQRORML� \ROODUÕQGDQ� KDQJLVL\OH� ÕVODKÕQ� JHUoHNOHúWLULOGL÷LQH� GDLU� EHOJHQLQ� GH��
EDúYXUX�GLOHNoHVLQH�HNOHQPHVL�]RUXQOX�WXWXOPXúWXU��� 

5�� <HQLOLN� NULWHULQLQ� WHVSLWL� EDNÕPÕQGDQ�� EDúYXUX� WDULKLQGHQ� |QFH� oHúLWOH� LOJLOL�
\DSÕODQ� WLFDUv� LúOHPOHUOH� LOJLOL� ELOJL� YH� EHOJHOHU� GH� GLOHNoHGH� \HU� DOPDOÕGÕU� �%LWdHú.�
P����J��� dHúLGLQ� WLFDUv� RODUDN� QH� DPDoOD� NXOODQÕOGÕ÷Õ�� QH� NDGDU� NXOODQÕOGÕ÷Õ� YH� KDQJL�
WDULKWHQ� LWLEDUHQ� WLFDUHWH� VXQXOGX÷XQD� LOLúNLQ� ELOJL� YH� EHOJHOHU� GLOHNoHGH� \HU� DODFDNWÕU�
>%LWdHú.�<|Q��P����D�����@��$\UÕFD�oHúLWOHU�LOJLOL�\DSÕODQ�OLsans, devir, miras, haciz, itiraz 

YE�� LúOHPOHU� KDNNÕQGD�� LúOHP� W�U��� LúOHP� WDULKL� YH� QR¶VX�� LúOHPOH� LOJLOL� DoÕNODPD� GD�
EDúYXUX�IRUPXQGD�GROGXUXODFDNWÕU� 

6�� dHúLGLQ� FR÷UDIv� RULMLQLQLQ� �N|NHQLQLQ�� GH� EDúYXUX� GLOHNoHVLQGH� EHOLUWLOPHVL�
JHUHNLU��%LWdHú.�P���L���2ULMLQLQ�EDúYXUX�EHOJHVLQGH�J|VWHULOPHVL��EDúYXUDQ�NLúLQLQ�EX�

                                                
857�*HQLú�ELOJL�LoLQ�EN]��%|O�P�������� 
858�5�oKDQ�KDNNÕ�NRQXVXQGD�EN]��DúD÷ÕGD�,,,� 
859�7DUÕP�YH�.|\LúOHUL�%DNDQOÕ÷Õ�.RUXPD�YH�.RQWURO�*HQHO�0�G�UO�÷��DGÕQD�)<'�WHVWOHULQL�\HULQH�JHWLUHQ�
NXUXOXúWXU��%LWdHú.�<|Q��P���W�� 
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oHúLGLQ� ÕVODKoÕVÕ� ROXS� ROPDGÕ÷ÕQÕQ� GH÷HUOHQGLULOPHVLQGH� |QHP� WDúÕU860. Keza, orijinin 

J|VWHULOPHVL�� R� oHúLGLQ� KHUNHVoH� ELOLQHQ� GL÷HU� oHúLWOHUGHQ� IDUNOÕ� ROXS� ROPDGÕ÷ÕQÕQ�
LQFHOHQPHVLQH�GH�\DUGÕPFÕ�olabilir861. 

7�� <XNDUGD� VD\ÕODQ� EHOJHOHUGHQ� \DEDQFÕ� GLOGH� RODQODUÕQ� \HPLQOL� WHUF�PH�
E�URODUÕQGD� \DSWÕUÕOPÕú� 7�UNoH� WHUF�PHOHULQLQ� EDúYXUX� IRUPXQD� HNOHQPHVL� JHUHNLU�
>%LWdHú.�<|Q��P����E�����@� 

%DúYXUX� IRUPXQD� HNOHQHFHN� EHOJHOHULQ� VD\ID� ER\XWX� $�� HEDGÕQGD� ROPDVÕ��
\D]ÕODUÕQ�RNXQDNOÕ�YH�WHUHGG�W�ROXúWXUDFDN�QLWHOLN�YH�LoHULNWH�ROPDPDVÕ�JHUHNLU�>%LWdHú.�
<|Q��P��� �E�����@��%DúYXUX� IRUPX�YH�HNOL�EHOJHOHULQ� WDPDPÕ�EDúYXUX�VDKLEL� WDUDIÕQGDQ�
NDúH�\DSÕOPDOÕ�YH�LP]DODQPDOÕGÕU�>%LWdHú.�<|Q��P����E�����@� 

³(NVLNVL]� YH� GR÷UX� \DSÕODQ� KHU� EDúYXUX� .�W�÷H� ND\GHGLOLU� YH� ELU� EDúYXUX�
QXPDUDVÕ� YHULOLU�� ���PDGGHGH� EHOLUWLOHQ� EHOJHOHULQ� %DNDQOÕNoD� DOÕQGÕ÷Õ� WDULK�� EDúYXUX�
tarihi�RODUDN�NDEXO�HGLOLU´��%LWdHú.�P����VRQ�� 

 

,9��5�oKDQ�+DNNÕ 
5�oKDQ�KDNNÕ��ÕVODKoÕ�KDNNÕ�VDKLELQH�WDQÕQDQ�|QFHOLN�KDNNÕGÕU��%X�KDN�VD\HVLQGH�

ÕVODKoÕ��D\QÕ�oHúLW�LoLQ�IDUNOÕ��ONHOHUGH�GH÷LúLN�]DPDQODUGD�EDúYXUXGD�EXOXQDELOLU��'L÷HU�
ELU� LIDGH\OH�� EX� KDN� LOH�� D\QÕ� oHúLW� LoLQ� ELU� �ONHGH� \DSÕODQ� EDúYXUX� WDULKLQLQ� GL÷HU� ELU�
�ONHGH�\DSÕODFDN�EDúYXUXQXQ�GD�WDULKL�ROPDVÕ�VD÷ODQÕU862.  

5�oKDQ� KDNNÕQD� LOLúNLQ� &395� YH� KXNXNXPX]GDNL� G�]HQOHPH�� ����� 8329�
6|]OHúPHVL\OH� HVDV� LWLEDUL\OH� D\QÕGÕU� �8329� P����� %LWdHú.� P����� &395� P������
%LWdHú.�� 8329� 6|]OHúPHVLQGH� ROGX÷X� JLEL�� LON� EDúYXUXQXQ� �]HULQGHQ� RQ� LNL� D\�
JHoPHPLúVH��GL÷HU��ONHGH�\DSÕODQ�EDúYXUXGD�U�oKDQ�KDNNÕ�LVWHQHELOHFH÷LQL�NDEXO�HWPLúWLU�
�%LWdHú.� P������� 8329� P����� � &395�P��������� $QFDN�� D\QÕ� oHúLW� LoLQ� LON� GHYOHWWH�
\DSÕODQ� EDúYXUXQXQ�� XVXO�QH� X\JXQ� úHNLOGH� \DSÕOPDVÕ� JHUHNLU�� 5�oKDQ� KDNNÕ�� V�UHVL�
LoLQGH�NXOODQÕOPD]VD�G�úHU��%LWdHú.�P�������� 

5�oKDQ�KDNNÕ� NLúL\H�� LON� �ONHGH�\DSPÕú� ROGX÷X�EDúYXUX� WDULKLQLQ��GL÷HU� �ONHGH�
\DSWÕ÷Õ�EDúYXUXQXQ�GD� WDULKL� VD\ÕOPDVÕQÕ� VD÷ODU� �%LWdHú.�P�������8329�P�����&395�
P������ YH� ������� *HQHOOLNOH� D\QÕ� oHúLW� LoLQ� D\QÕ� DQGD� IDUNOÕ� �ONHOHUGH� EDúYXUXQXQ�
yaSÕOPDVÕ�oRN�]RU��KDWWD�LPNkQVÕ]GÕU��(÷HU�U�oKDQ�KDNNÕ�WDQÕQPDVD\GÕ��ELU��ONHGH�\DSÕODQ�
EDúYXUX�� GL÷HU� ELU� �ONHGH�\DSÕODFDN�P�WHDNLS�EDúYXUX\X�� IDUNOÕOÕN�YH�\HQLOLN� úDUWÕQGDQ�

                                                
860 Kiewiet, Bart, “Evolution of the Legal Environment of Plant Breeders’ Rights”, s.6, 
www.cpvo.eu.int/documents/articles/ISFBerlin2004EN.pdf., [13.09.2005]. 
861 Kiewiet, Evolution, s.6. 
862�(÷HU�� LON� EDúYXUX� WDULKLQLQ� VRQUD�\DSÕODFDN�EDúYXUX� WDULKL� VD\ÕOPDVÕ�NDEXO� HGLOPHVH\GL�� ÕVODKoÕ�KDNNÕ�
VDKLEL��oHúLGLQ�NRUXQPDVÕQD�LOLúNLQ�V�UH\L��EN]��%LWdHú.�P�����X]DWDELOHFHNWL��=LUD��EX�GXUXPGD�NRUXPD�
V�UHVL�LNLQFL�EDúYXUXGDQ�LWLEDUHQ�KHVDSODQDFDNWÕ� 
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yoksun hâle getirecekti863��'ROD\ÕVÕ\OD�EX�GXUXP��KDN�VDKLSOL÷L�SUREOHPLQLQ�GR÷PDVÕQa 

GD�QHGHQ�RODFDNWÕ��gUQH÷LQ��ÕVODKoÕ��$������ùXEDW�����¶GD�)UDQVD¶GD�\DSWÕ÷Õ�EDúYXUXGDQ�
VRQUD�D\QÕ�oHúLW�LoLQ���$÷XVWRV�����¶GD�7�UNL\H¶GH�\DSWÕ÷Õ�EDúYXUXVX�LoLQ�|QFHOLN�KDNNÕ�
WDOHS�HGHELOLU��%|\OHOLNOH�LON�EDúYXUX�WDULKL�RODQ����ùXEDW�������7�UNL\H¶GH�\DSWÕ÷Õ�LNLQFL�
EDúYXUXVX�LoLQ�GH�EDúYXUX�WDULKL�VD\ÕODFDNWÕU��(÷HU�GL÷HU�ELU�ÕVODKoÕ��%���D\QÕ�oHúLW�LoLQ��
���0D\ÕV�����¶GD�7�UNL\H¶GH�ÕVODKoÕ�KDNNÕ�EDúYXUXVXQGD�EXOXQVD\GÕ���%��7�UNL\H¶GHNL�
EDúYXUXVXQX� GDKD� |QFH� \DSPÕú� ROPDVÕQD� UD÷PHQ�� �$�¶QÕQ� �� $÷XVWRV� ����¶GD� \DSWÕ÷Õ�
EDúYXUXVX�LoLQ�U�oKDQ�KDNNÕ�YDUGÕU��'ROD\ÕVÕ\OD��%�¶QLQ�D\QÕ�oHúLW�LoLQ�\DSWÕ÷Õ�EDúYXUX��
�$�¶QÕQ� oHúLGLQGHQ�� \DQL� KHUNHVoH� ELOLQHQ� ELU� oHúLWWHQ� IDUNOÕ� ROPDGÕ÷Õ� JHUHNoHVL\OH�
UHGGHGLOHFHNWLU��'L÷HU�ELU�DoÕGDQ�EDNWÕ÷ÕPÕ]GD��H÷HU��$���R�oHúLGLQ�PDteryalini 1 Nisan 

����¶GH� 7�UNL\H¶GH� VDWÕúD� VXQXOPDN� VXUHWL\OH� WLFDUvOHúWLULOPLú� ROVD� YH� �$�¶\D� U�oKDQ�
KDNNÕ� WDQÕQPDPÕú� ROVD\GÕ�� ��� $÷XVWRV� ����¶GD� ELU� \ÕOOÕN� V�UH� GRODFD÷ÕQGDQ�� %LWdHú.�
P����� JHUH÷L� \HQL� VD\ÕOPD\DFDN�� GROD\ÕVÕ\OD� GD� �$�¶\D� ÕVODKoÕ� KDNNÕ� YHrilmeyecekti. 

2\VD� �$��� U�oKDQ�KDNNÕQÕ�NXOODQDUDN�� LON�EDúYXUX� WDULKLQL� LNLQFL�EDúYXUX� LoLQ�GH�NDEXO�
HWWLUPHNWH��GROD\ÕVÕ\OD�\HQLOLN�\RN�ROPDPDNWDGÕU864.  

5�oKDQ� KDNNÕ� WDOHS� HGLOPHN� LoLQ� GL÷HU� �ONHGHNL� EDúYXUXQXQ�PXKDNNDN� ÕVODKoÕ�
KDNNÕ�KXNXNX�X\DUÕQFD�\DSÕOPDVÕ�JHUHNPHPHNWHGLU��&395¶GH�EX�GXUXP��oHúLW� LoLQ�ELU�
P�ONL\HW� KDNNÕ� EDúYXUXVX� ROPDVÕ� JHUHNWL÷L� úHNOLQGH� LIDGH� HGLOPLúWLU� �&395�P��������
.H]D��KXNXNXPX]GD�GD�GL÷HU��ONHGHNL�EDúYXUXQXQ��³oHúLGLQ�NRUXQPDVÕ�LoLQ´�\DSÕOPDVÕ�
JHUHNWL÷L� EHOLUWLOPLúWLU� �%LWdHú.�P��������%X� QHGHQOH�� |QFHNL� �ONHGH� \DSÕODQ� EDúYXUX��
oHúLGLQ�SDWHQWOH�NRUXQPDVÕQD�\|QHOLN�GH�RODELOLU��%X�GXUXPGD�GD�ÕVODKoÕ��GL÷HU��ONHGHNL�
EDúYXUXVX� LoLQ� U�oKDQ�KDNNÕ� WDOHELQGH�EXOXQDELOLU��gUQH÷LQ��$PHULNDQ�3DWHQW�.DQXQX��
ELWNL�oHúLWOHUL� LoLQ�SDWHQW�YHULOPesine izin vermektedir (35 USC § 161 vd.). Bu ülkede 

SDWHQW�LoLQ�EDúYXUDQ�NLúL��D\QÕ�oHúLW�LoLQ�8329¶D��\H�GL÷HU�ELU��ONHGH�\DSWÕ÷Õ�EDúYXUXVX�
LoLQ�U�oKDQ�KDNNÕ�WDOHS�HGHELOHFHNWLU� 

5�oKDQ�KDNNÕQGDQ�\DUDUODQPDN�LVWH÷H�ED÷OÕGÕU��,VODKoÕ�KDNNÕ�LoLQ�EDúYXUDQ�NLúL��
LON� EDúYXUXQXQ� |QFHOLN� KDNNÕQÕ� NXOODQPDN� LVWHGL÷LQL� 7DUÕP� YH� .|\LúOHUL� %DNDQOÕ÷Õ�
.RUXPD� YH�.RQWURO�*HQHO�0�G�UO�÷�QH�\D]ÕOÕ� RODUDN�ELOGLUPHOLGLU� �%LWdHú.�P��������
'LOHNoHGH��LON�EDúYXUXQXQ�\DSÕOGÕ÷Õ��ONH��PDNDP��EDúYXUX�WDULKL�YH�QXPDUDVÕ�YH�oHúLGLQ�
LON� EDúYXUXGD� DGÕQÕQ� \HU� DOGÕ÷Õ� RQD\OÕ� EHOJHQLQ� EXOXQPDVÕ� JHUHNPHNWHGLU� >%LWdHú.�
P����H� YH� %LWdHú.�<|Q��P��� �D�� ���@��*HQHO�0�G�UO�N�� EDúYXUX� VDKLELQGHQ�� EDúYXUX�
WDULKLQGHQ� LWLEDUHQ� �o� D\� LoLQGH�� LON� EDúYXUXVXQX� \DSWÕ÷Õ� PDNDPD� YHUGL÷L� EHOJHOHULQ�
RQD\OÕ� VXUHWOHUL� YH� WHUF�PHOHUL� LOH� KHU� LNL� EDúYXUX\D� NRQX� RODQ� oHúLGLQ� D\QÕ� ROGX÷XQX�
                                                
863 Kooij, a.g.e., s. 89. 
864� %XUDGD� LIDGH� HWPHN� JHUHNLU� NL�� LNLQFL� EDúYXUXQXQ� \HQLOLN� \RNOX÷XQGDQ� UHGGHGLOPHPHVL� LoLQ�� LNLQFL�
EDúYXUXQXQ�U�oKDQ�KDNNÕ�V�UHVL�LoLQGH�\DSÕOPDVÕ�JHUHNLU��5�oKDQ�KDNNÕ�V�UHVL�JHoWLNWHQ�VRQUD��DUWÕN�GL÷HU 
ELU��ONHGH�\DSÕODFDN�EDúYXUX�\HQLOLN�\RNOX÷XQGDQ�UHGGHGLOHFHNWLU��� 
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J|VWHUHQ� QXPXQH� YH\D� GHOLOOHUL� LVWH\HELOLU� �%LWdHú.� P�������� %X� EHOJHOHUGHQ� \DEDQFÕ�
GLOGH� RODQODUÕQ�\HPLQOL� WHUF�PH�E�URODUÕQGD�\DSWÕUÕOPÕú�7�UNoH� WHUF�PHOHULQLQ�EDúYXUX�
formuna ekOHQPHVL�JHUHNLU��%LWdHú.�<|Q��P����E�����@��� 

,VODKoÕQÕQ� LON� \DSWÕ÷Õ� EDúYXUXVX� KHQ�]� LQFHOHQPHGHQ� GL÷HU� ELU� �ONHGH� ÕVODKoÕ�
KDNNÕ� LoLQ� EDúYXUXGD� EXOXQPXúVD�� JHUHNOL� ELOJL� EHOJH� YH� PDWHU\DOOHUL� VD÷ODPDVÕ� LoLQ�
NHQGLVLQH� V�UH� YHULOHELOLU�� 8329¶D� EHQ]HU� úHNLOGH� G�]HQOHQHQ� %LWdHú.¶GD�� *HQHO�
0�G�UO�N�WDUDIÕQGDQ�ÕVODKoÕ\D��WDOHEL��]HULQH��oHúLGLQ�WHNQLN�LQFHOHPHVLQLQ�\DSÕODELOPHVL�
DPDFÕ\OD� JHUHNOL� RODQ� ELOJL�� EHOJH� YH� PDWHU\DO� WHPLQL� LoLQ� U�oKDQ� KDNNÕ� V�UHVLQLQ�
GROPDVÕQGDQ� LWLEDUHQ� LNL� \ÕOOÕN� ELU� V�UH� YHUHELOLU� �%LWdHú.� P������� 8329� P��������
8329�P�����¶H� J|UH�� H÷HU� LON� EDúYXUX� UHGGHGLOPLú� YH\D� JHUL� oHNLOPLú� LVH��P�WHDNLS�
EDúYXUXQXQ�\DSÕOGÕ÷Õ�V|]OHúPH\H�WDUDI�GHYOHWLQ�RWRULWHVL�� WHNQLN� LQFHOHPHQLQ�\DSÕOPDVÕ�
için gerekli bilgi, doküman veya materyali vermesi için  baúYXUX�VDKLELQH��UHG�YH\D�JHUL�
oHNLOPH� LWLEDUHQ�EDúOD\DFDN�X\JXQ�ELU�]DPDQ�YHUHELOLU��%X�X\JXQ�V�UH��%LWdHú.¶GD�HQ�
oRN�RQ�LNL�D\�RODUDN�EHOLUOHQPLúWLU��P������� 

5�oKDQ� KDNNÕ� LoLQ� WDQÕQDQ� V�UH� ER\XQFD� PH\GDQD� JHOHQ� ROD\ODU�� |UQH÷LQ� LON�
EDúYXUXQXQ� U�oKDQ� KDNNÕ� WDQÕQGÕNWDQ� VRQUD� UHGGHGLOPHVL�� P�WHDNLS� EDúYXUXQXQ�
UHGGHGLOPHVLQH�QHGHQ�WHúNLO�HWPH]��NH]D��EX�JLEL�ROD\ODU��o�QF��NLúL\H�ELU�KDN�GR÷XUPD]�
(UPOV m.11/4). 

 

 

9��%DúYXUXQXQ�øQFHOHQPHVL 
8329�� ÕVODKoÕ� KDNNÕQÕQ� YHULOPHVLQGH� LGDUv� XVXO�Q� QDVÕO� RODFD÷ÕQD� GDLU� Eir 

PHNDQL]PD� |QHUPHPLú�� EX� XVXOH� LOLúNLQ� D\UÕQWÕODUÕQ� EHOLUOHQPHVLQL� �\H� GHYOHWOHUH�
EÕUDNPÕúWÕU��+HU�ELU��\H�GHYOHW��EDúYXUXQXQ� LQFHOHQPHVLQL�NHQGL� WDNGLULQH�ED÷OÕ�RODUDN�
\DSDFDNWÕU��gUQH÷LQ��D\QÕ�oHúLW� LoLQ�ELUGHQ� ID]OD��ONHGH�EDúYXUX�\DSÕOGÕ÷ÕQGD��YHULOHrin 

ELU��ONHGHQ�GL÷HULQH�DNWDUÕOPDVÕ� V|]�NRQXVX�RODELOHFHNWLU865��%LU��ONHGH� ÕVODKoÕ�KDNODUÕ�
UHGGHGLOVH��EXQD�NDUúÕQ�GL÷HU��\H�GHYOHWWH�|QFHNL�GHYOHWWH�WRSODQDQ�YHULOHU�GLNNDWH�DOÕQÕS�
NXOODQÕOVD�ELOH��EX�GHYOHW�ÕVODKoÕ�KDNNÕQÕQ�NDEXO��KXVXVXQGD�WDNGLU�KDNNÕQa sahiptir866.   

+XNXNXPX]GD�EDúYXUX��.RPLV\RQ867�WDUDIÕQGDQ�LNL�DoÕGDQ�LQFHOHQLU��øON�LQFHOHPH�
úHNLO� EDNÕPÕQGDQGÕU�� %XUDGD�� EDúYXUXQXQ� oHúLW� VDKLEL� WDUDIÕQGDQ� \D]ÕOÕ� RODUDN� \DSÕOÕS�
\DSÕOPDGÕ÷Õ�� GLOHNoHGH� EXOXQPDVÕ� JHUHNHQ� ELOJL� YH� EHOJHOHULQ� ROXS� ROPDGÕ÷Õ�� U�çhan 
                                                
865�7HNQLN�LQFHOHPH�NRQXVXQGD�YHUL�DNWDUÕPÕ��%LWdHú.�P�����¶GH�NDEXO�HGLOPLúWLU� 
866 Hannig, a.g.m., s. 239. 
867� 7DUÕP� YH� .|\LúOHUL� %DNDQOÕ÷Õ� .RUXPD� YH�.RQWURO� *HQHO�0�G�UO�÷��� EDúYXUXQXQ� úHNOHn ve esastan 
LQFHOHQPHVL� DPDFÕ\OD� ELU� NRPLV\RQ� ROXúWXUXU�� %X� NRPLV\RQ�� ELWNL� W�U�� ED]ÕQGD� X]PDQ� ROPDN� �]HUH�
NXUXOXú�E�Q\HVLQGHQ�ELU�NRQX�X]PDQÕ��+XNXN�0�úDYLUOL÷LQGHQ�ELU�KXNXN�P�úDYLUL��*HQHO�0�G�UO�NWHQ�ELU�
NRQX�X]PDQÕ� ROPDN��]HUH��o�NLúLGHQ� LEDUHWWLU��*HUHNOL�ROGX÷X� WDNGLUGH�%DNDQOÕNWDQ�YH\D�GÕúÕQGDQ�NRQX�
X]PDQÕ�ELU�GDQÕúPDQ��\H�EX�NRPLV\RQD�GDYHW�HGLOLU��.RPLV\RQ��\H�WDP�VD\ÕVÕ\OD�oDOÕúÕU��NDUDUODU�R\ELUOL÷L�
LOH�DOÕQÕU��%LWdHú.�<|Q��P����� 
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KDNNÕ�WDOHEL�YDUVD��EXQXQ�NDQXQ�K�N�POHULQH�X\JXQ�ROXS�ROPDGÕ÷Õ��EDúYXUX��FUHWLQLQ�YH�
|QJ|U�OHQ�GL÷HU��FUHWOHULQ�|GHQLS�|GHQPHGL÷L�NRQXVX�LQFHOHQLU��%LWdHú.�P�����D����-4). 

ùHNLO� EDNÕPÕQGDQ� \DSÕODQ� LQFHOHPHGH�� EDúYXUXQXQ� HNVLN� YH\D� \DQOÕú� \DSÕOGÕ÷Õ� WHspit 

HGLOLUVH�� EDúYXUX� PHUFLL� EDúYXUX� VDKLELQH�� RWX]� J�QO�N� V�UH� YHUHUHN� EX� GXUXPXQ�
G�]HOWLOPHVLQL� LVWHU�� EX� V�UH� LoLQGH� HNVLNOLN� YH\D� \DQOÕúOÕNODU� G�]HOWLOPH]VH�� EDúYXUX�
\DSÕOPDPÕú� VD\ÕOÕU� �%LWdHú.� P�������� %DúYXUXQXQ� \DSÕOPDPÕú� VD\ÕOPDVÕQÕQ� QHWLFHVL��
artÕN� D\QÕ� oHúLW� LoLQ� \DSÕODFDN� GL÷HU� EDúYXUXODUD� NDUúÕ� |QFHOLN� KDNNÕQÕQ� LOHUL�
V�U�OHPHPHVLGLU��.H]D��\HQLOL÷H�LOLúNLQ�V�UHOHU�GH��DUWÕN�\DSÕODFDN�\HQL�EDúYXUX�WDULKLQH�
göre hesap edilir. 

øNLQFL� LQFHOHPH�� esas EDNÕPÕQGDQGÕU�� %X� LQFHOHPHGH�� oHúLGLQ� \HQLOLN� NULterini 

NDUúÕOD\ÕS�NDUúÕODPDGÕ÷Õ��EDúYXUX�VDKLELQLQ�EDúYXUX\D�\HWNLOL�ROXS�ROPDGÕ÷Õ�YH�|QHULOHQ�
LVPLQ� X\JXQ� ROXS� ROPDGÕ÷Õ� DUDúWÕUÕOÕU� �%LWdHú.� P����E��� (VDV� EDNÕPÕQGDQ� \DSÕODQ�
LQFHOHPH�VRQXFXQGD��ÕVODKoÕ�YHULOPHVLQH�LOLúNLQ�ELU�HQJHOLQ�YDUOÕ÷Õ�WHVSLW�HGLOLUVH��EDúYXUX�
UHGGHGLOLU��EX�UHG�NDUDUÕ�RWX]�J�Q�LoHULVLQGH�JHUHNoHVL\OH�ELUOLNWH�EDúYXUX�VDKLELQH�\D]ÕOÕ�
RODUDN�ELOGLULOLU��%LWdHú.�P��������gQHULOHQ�LVPLQ�.DQXQXQ�LOJLOL�PDGGHOHULQH�X\PDGÕ÷Õ�
JHUHNoHVL\OH� EDúYXUXQXQ� UHGGHGLOPHVL� KkOLQGH� LVH�� EX� GXUXP� EDúYXUu sahibine 

ELOGLULOHUHN� RQGDQ� RWX]� J�QO�N� V�UH� LoLQGH� \HQL� ELU� LVLP� |QHULS� |QHUPH\HFH÷LQL�
ELOGLUPHVL� LVWHQLU�� %DúYXUX� VDKLEL� EX� V�UH� LoLQGH� \HQL� ELU� LVLP� |QHUPH]VH�� EDúYXUX�
UHGGHGLOLU��%LWdHú.�<|Q��P������� 

,VODKoÕ� KDNNÕ� EDúYXUXVXQXQ� \XNDUÕGD� EHOLUWLOHQ� UHG� QHGHQOHUL� DUDVÕQGD� oHúLGLQ�
NDPX� \DUDUÕQD� D\NÕUÕOÕ÷Õ� EHOLUWLOPHPLúWLU��%XQXQOD� ELUOLNWH�� NDPX� \DUDUÕQÕQ� UHG� QHGHQL�
ROPDVÕ�� VDGHFH� LVLP� EDNÕPÕQGDQ� NDEXO� HGLOPLúWLU868�� %XQD� NDUúÕOÕN�� oHúLGLQ� NHQGLVLQLQ�
NDPX� \DUDUÕQD� D\NÕUÕOÕ÷Õ� NDEXO� HGLOPHPLúWLU�� 2\VD�� ÕVODKoÕ� KDNNÕ� KXNXNXQGDQ� IDUNOÕ�
RODUDN� SDWHQW� KXNXNXQGD�� NRUXQPDVÕ� NDPX� \DUDUÕ� �NDPX� G�]HQL� YH� JHQHO� DKOkN��
DoÕVÕQGDQ� VDNÕQFD� J|U�OHQ� NRQXODU�� SDWHQW� NRUXPDVÕ� GÕúÕ� EÕUDNÕOPÕúWÕU869. Öte yandan 

%LWdHú.� P���H¶GHQ�� oHúLW� �]HULQGH� EL\RORMLN� J�YHQOLN� LQFHOHPHVLQLQ� \DSÕODELOHFH÷L�
DQODúÕOPDNWDGÕU�� 'ROD\ÕVÕ\OD� NDQDDWLPL]FH�� EL\RORMLN� J�YHQOL÷H� LOLúNLQ� LQFHOHPH�
VRQXoODUÕQÕQ� GD� ÕVODKoÕ� KDNNÕ� EDúYXUXVXQXQ� LQFHOHQPHVLQGH� GLNNDWH� DOÕQPDVÕ� JHUHNLU��
                                                
868�%N]��%LWdHú.�P����D��� 
869 Bkz. PatKHK m.6/2 (a); EPC m.53/a. PlDQW�*HQHWLF� 6\VWHP� NDUDUÕQGD� �(32-TBA T356/93), kamu 
G�]HQL� YH� NDPX� J�YHQOL÷LQLQ�� ELUH\OHULQ� IL]LNv� E�W�QO�÷�� YH� oHYUHQLQ� NRUXQPDVÕQÕ� NDSVDGÕ÷Õ� LIDGH�
HGLOPLúWLU� �6FKDW]��8OULFK�� ³3DWHQW�DQG�PRUDOLW\´��%LRWHFKQRORJ\��3DWHQWV�DQG�0RUDOLW\��6HFRQG�(GLWLRQ��
Aldershot, Burlington, 2000, s. 220). Buna uygun olarak, transgenik bir bitkiye yönelik patent talebi, o 
ELWNL�oHYUH�LoLQ�FLGGL�ELU�WHKGLW�ROXúWXUX\RUVD��UHGGHGLOHFHNWLU��%XUDGD�NDPX�G�]HQLQH�D\NÕUÕOÕN�LoLQ�oHYUH\H�
FLGGL� ELU� WHKGLW� ROXúWXUPD� DUDQPÕú�� ULVN� RODVÕOÕ÷Õ� \HWHUOL� J|U�OPHPLúWLU� �6FKDW]�� (XURSHDQ� 3DWHQW�� V�� ����
Dutfield, Intellectual Property Rights, s. 161). EPO-7%$¶\D� J|UH�� DKOkND� D\NÕUÕOÕN�� ED]Õ� GDYUDQÕúODUÕQ�
GR÷UX� YH� NDEXO� HGLOHELOLU� ROPDVÕQD� NDUúÕQ�� GL÷HU� GDYUDQÕúODUÕQ� \DQOÕú� ROGX÷X� LQDQFÕQD� GD\DQÕU� �6FKDW]��
Patent and morality, s. 220; Dutfield, Intellectual Property Rights, s.161).  Bu inanç, belirli bir kültürde 
NDEXO�HGLOHQ�QRUPODUGDQ�ND\QDNODQÕU��(32��7%$�YH�(%$���(3&�DoÕVÕQGDQ�EX�N�OW�U��$YUXSD�WRSOXPX�YH�
medeniyetine ait kültür olarak kabul�HWPLúWLU��6FKDW]��3DWHQW�DQG�PRUDOLW\��V������� 
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(÷HU� EX� LQFHOHPH� QHWLFHVL� oHúLGLQ� NRUXQPDVÕQÕQ� NDPX� \DUDUÕ� DoÕVÕQGDQ� VDNÕQFD�
GR÷XUGX÷X�WHVSLWL��EDúYXUXQXQ�UHG�HGLOPHVLQL�JHUHNWLUPHOLGLU� 

%DúYXUXODU� úHNLO� YH� HVDV� EDNÕPÕQGDQ� NDQXQD� X\JXQ� EXOXQXUVD�� %DúYXUX�
Siciline870�ND\GHGLOLU�YH�ELU�EDúYXUX�QXPDUDVÕ�YHULOLU��%LWdHú.�P�������� 

 

9,��%DúYXUX\D�øWLUD]�YH�øWLUD]ÕQ�øQFHOHQPHVL 
%DúYXUX�NDEXO�HGLOGLNWHQ�YH�%DúYXUX�6LFLOLQH871 kaydedildikten sonra, otuz gün 

LoLQGH�� %LWNL� dHúLWOHUL� %�OWHQLQGH� LOkQ� HGLOLU� �%LWdHú.� P����872�� %X� LOkQGD�� EDúYXUX�
VDKLELQLQ� YH\D� YDUVD� YHNLOLQLQ� DGÕ�� VR\DGÕ� YH� DGUHVL�� EDúYXUX� \DSDQ� ÕVODKoÕQÕQ� NHQGLVL�
GH÷LOVH�� ÕVODKoÕQÕQ� DGÕ�� VR\DGÕ� YH� DGUHVL� LOH� KDNNÕQ� ÕVODKoÕQGDQ� QH� úHNLOGH� DOÕQGÕ÷ÕQÕ�
J|VWHULU� ELOJL�� oHúLGLQ� ERWDQLN� VÕQÕIODQGÕUPDGDNL� 7�UNoH� YH� /DWLQFH� LVPL�� oHúLW� LoLQ�
|QHULOHQ�LVLP�YH\D�ÕVODKoÕQÕQ�NXOODQGÕ÷Õ�JHoLFL�LVLP��GDKD�|QFHNL�ELU�EDúYXUXGDQ�GROD\Õ�
U�oKDQ� KDNNÕ� WDOHS� HGLOPLúVH�� LON� EDúYXUXQXQ� \DSÕOGÕ÷Õ� �ONH�� WDULK�� QXPDUD� YH�PHUFLL��
J|VWHULOLU��%LWdHú.�P����� 

%DúYXUXQXQ� %�OWHQGH� LOkQÕQGDQ� LWLEDUHQ� �o� D\� LoHULVLQGH� %DNDQOÕ÷D� �7DUÕP� YH�
.|\LúOHUL�%DNDQOÕ÷Õ�.RUXPD�YH�.RQWURO�*HQHO�0�G�UO�÷�QH��LWLUD]�HGLOHELOLU��%LWdHú. 

P��������øWLUD]ODUÕQ��oHúLGLQ�\HQL��IDUNOÕ��\HNQHVDN�YH\D�GXUXOPXú�ROPDGÕ÷Õ�YH\D�EDúYXUX�
VDKLELQLQ� JHUoHN� KDN� VDKLEL� ROPDGÕ÷Õ� YH\D� oHúLW� LoLQ� |QHULOHQ� LVPLQ� .DQXQXQ� LOJLOL�
K�N�POHULQH� X\JXQ� ROPDGÕ÷Õ� JHUHNoHOHULQH� GD\DQPDVÕ� JHUHNLU� �%LWdHú.� P�������� %X�
gerHNoHOHUH� DLW� ELOJL� YH� EHOJHOHULQ� GH�� *HQHO� 0�G�UO�÷H� LWLUD]ODUOD� ELUOLNWH� YHULOPHVL�
]RUXQOXGXU� �%LWdHú.�P�������� øWLUD]� HGHQ�NLúLOHU�� EDúYXUX\D� LOLúNLQ� EHOJHOHUL�� GL÷HU�ELU�
LIDGH\OH� oHúLGLQ� \HQLOLN� YH� WHNQLN� �)<'�� |]HOOLNOHULQL�� .�W�NWHQ� LQFHOHPH� \HWNLVLQH 

VDKLSWLU� �%LWdHú.� P�������� $QFDN� ED]Õ� EHOJH� YH� WHVWOHULQ� LQFHOHPH� NDSVDPÕ� GÕúÕQD�
EÕUDNÕOPDVÕ��KDN�VDKLEL�WDUDIÕQGDQ�LVWHQHELOLU��%X�EHOJHOHU���UHWLOPHVL�YH\D�oR÷DOWÕOPDVÕ��
GL÷HU� oHúLWOHULQ� V�UHNOL� NXOODQÕPÕQÕ� JHUHNWLUHQ� oHúLWOHUH�� \DQL� KLEULG� oHúLWOHUH� DLt 
EHOJHOHUGLU��%LWdHú.�P������� 

                                                
870 “%DNDQOÕN��%DúYXUX�6LFLOL�YH�,VODKoÕ�+DNNÕ�6LFLOLQL�LoHUHQ�,VODKoÕ�+DNNÕ�.�W�÷�Q��ROXúWXUXU´��%LWdHú.�
m.70/1).�.�W�N��ÕVODKoÕ�KDNNÕ�EDúYXUXVX�YH�KDNNÕQ�WHVFLOL�LOH�LOJLOL�KXVXVODUÕQ�ND\ÕWOÕ�ROGX÷X�VLFLOOHUi” ifade 
HGHU� �%LWdHú.� P���N��� ³,VODKoÕ� KDNNÕ� N�W�÷��� ÕVODKoÕQÕQ� YH\D� YHNLOLQLQ� LON� EDúYXUXVX� VÕUDVÕQGD� *HQHO�
0�G�UO�÷H�YHUGL÷L�GRV\DGDNL�ELOJLOHUGHQ�EDúOD\DUDN��EDúYXUXQXQ�LQFHOHQPHVL�YH�NDEXO���WHNQLN�LQFHOHPH��
KDNNÕQ� YHULOPHVL�� E�OWHQOHUGH� \D\ÕPODQPD�� LWLUD]ODU� YH� GHYLUOHU� JLEL� W�P� DúDPDODUÕ� NDSVD\DQ� NODV|UG�U´�
�%LWdHú.�<|Q�P������� 
871�%DúYXUX�6LFLOLQGH�KDQJL�KXVXVODUÕQ�\HU�DODFD÷Õ�%LWdHú.�<|Q��P�������D�¶GD�EHOLUOHQPLúWLU��%XQD�J|UH�
EDúYXUX�VLFLOL�����EDúYXUX�VDKLELQLQ�DGÕ��VR\DGÕ��X\UX÷X��DGUHVL�����EDúYXUX�VDKLEL�ÕVODKoÕ�GH÷LOVH��ÕVODKoÕQÕQ�
YH\D�ÕVODKoÕODUÕQ�DGÕ��VR\DGÕ��X\UX÷X��DGUHVL�����EDúYXUX�WDULKL�����EDúYXUX�VLFLO�QXPDUDVÕ������U�oKDQ�KDNNÕ�
NXOODQÕOPÕúVD�� U�oKDQ� WDULKL�� �ONHVL� YH� QXPDUDVÕ�� � ��� EDúYXUXQXQ� \D\ÕQODQGÕ÷Õ� WDULK� YH� QXPDUDVÕ�� ���
EDúYXUXGDQ� GR÷DQ� KDNNÕQ� GHYUL�� UHKLQ�� LQWLNDO� YH� KDFL]� JLEL� LúOHPOHU�� ��� EDúYXUXGDQ� YD]JHoPH�� ���
EDúYXUXQXQ� UHGGL�� ���� EDúYXUX� YHNLO� WDUDIÕQGDQ� \DSÕOPÕúVD�� YHNLOLQ� DGÕ�� VR\DGÕ�� DGUHVL� JLEL� ELOJLOHUGHQ�
ROXúXU� 
872�%DúYXUX\D�LWLUD]D�LOLúNLQ�%LWdHú.�K�N�POHUL��&395�P�����LOH�EHQ]HU�úHNLOGH�G�]HQOHQPLúWLU� 
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%DúYXUX\D�LWLUD]�ROPDVÕ�KkOLQGH��HQ�JHo�RQ�EHú�J�Q�LoLQGH�.RPLV\RQ�WRSODQDUDN��
EDúYXUX\D�LWLUD]�HGHQLQLQ�GLOHNoHVL�LOH�HNLQGH�\HU�DODQ�ELOJL�YH�EHOJHOHUL�LQFHOHU��%LWdHú.�
<|Q��P��������*HQHO�0�G�UO�N�� LWLUD]Õ�EDúYXUX�VDKLELQH�ELOGLUHUHN��EX�LWLUD]�NDUúÕVÕQGD�
EDúYXUX� VDKLEL� ROPD\D� GHYDP� HGLS� HWPH\HFH÷LQL� YH\D� EDúYXUXVXQGD� GH÷LúLNOLN� \DSÕS�
\DSPD\DFD÷ÕQÕ��o�D\� LoLQGH�ELOGLUPHVLQL� LVWHU� �%LWdHú.�P��������%DúYXUX� VDKLEL�KDNOÕ�
VHEHEH�GD\DQDUDN�EX�V�UHQLQ�X]DWÕOPDVÕQÕ�LVWH\HELOLU��DQFDN�EX�X]DWPD��o�D\OÕN�ELOGLULP�
V�UHVLQH� HN�RODUDN� HQ� ID]OD� LNL� D\� RODELOHFHNWLU� �%LWdHú.�P��������%X� V�UHOHU� VRQXQGD�
EDúYXUX�VDKLEL��LWLUD]D�FHYDS�YHUPH]VH��EDúYXUX\X�JHUL�oHNPLú�VD\ÕOÕU��%LWdHú.�P��������
%XQD� NDUúÕOÕN�� EDúYXUX� VDKLEL� LWLUD]D� UD÷PHQ� EDúYXUXVXQD� GHYDP� HGHFH÷LQL� YH\D�
GH÷LúLNOLN� \DSDFD÷ÕQÕ� ELOGLULUVH�� *HQHO� 0�G�UO�N�� LWLUD]� HGHQH� GXUXPX� ELOGLUHUHN��
LWLUD]ÕQÕ�V�UG�U�S�V�UG�UPH\HFH÷LQL�ELOGLUPHVL�LoLQ�RQD�RWX]�J�QO�N�V�UH�YHULU��%LWdHú.�
m.38/2).  

%DúYXUX\D�LWLUD]�HGHQ��EX�V�UH�LoHULVLQGH��EDúYXUX\D�LWLUD]�NRQXODUÕQGD�GH÷LúLNOLN�
\DSDPD]�� VDGHFH� LWLUD]ÕQÕ� V�UG�U�S� V�UG�UPH\HFH÷LQL� ELOGLULU� �%LWdHú.�<|Q��P��������
øWLUD]� HGHQ� LWLUD]ÕQGDQ�YD]JHoPL\RUVD� YH� H÷HU� LWLUD]�� oHúLGLQ� \HQLOLN� úDUWÕQÕ� WDúÕPDGÕ÷Õ��
EDúYXUX� VDKLELQLQ� KDN� VDKLEL� ROPDGÕ÷Õ� YH\D� oHúit için önerilen ismin Kanunun ilgili 

K�N�POHULQH� D\NÕUÕ� ROGX÷X� LGGLDVÕQD� GD\DQÕ\RUVD��*HQHO�0�G�UO�N� LQFHOHPH\L� KHPHQ�
EDúODWÕU�>%LWdHú.�P�������D�@��(÷HU��LWLUD]�oHúLGLQ�)<'�ROPDGÕ÷Õ�LGGLDVÕQD�GD\DQÕ\RUVD��
LWLUD]�� oHúLGLQ� �P���� oHUoHYHVLQGH� \DSÕODFDN�� WHNQLN� LQFHOHQPHVL� VÕUDVÕQGD� HOH� DOÕQÕU�
>%LWdHú.�P�������E�@��%X�GXUXPGD��LWLUD]ÕQ�JHUHNoHVLQH�X\JXQ�úHNLOGH�LQFHOHQHELOPHVL�
LoLQ��\DQL�LWLUD]�HGLOHQ�NRQXODUÕQ�WDP�RODUDN�DoÕNOÕ÷D�NDYXúDELOPHVL�LoLQ��*HQHO�0�G�UO�N�
DGÕQD� WHNQLN� LQFHOHPH\L� \DSDQ� .XUXOXú� WHNQLN inceleme yöntemini kendisi belirler 

>%LWdHú.� P������� %LWdHú.� <|Q�� P������ �E�@�� *HQHO� 0�G�UO�N�� LWLUD]� HGHQ� NLúLGHQ��
LWLUD]ÕQÕ� GHVWHNOH\HFHN� úHNLOGH� GDKD� ID]OD� ELOJL�� EHOJH� YH\D� WHNQLN� LQFHOHPH� \DSÕODFDN�
oR÷DOWÕP�PDWHU\DOLQL�YHUPHVLQL�LVWH\HELOLU��%LWdHú.�P��������(÷HU��LWLUD]�HGHQ�LVWHQHQ�EX�
ELOJL�YH�EHOJHOHUL�YHUPH]VH��LWLUD]Õ�UHGGHGLOLU��%LWdHú.�P������YH������YH���� 

(÷HU� LWLUD]��EDúYXUX�VDKLELQLQ�JHUoHN�KDN�VDKLEL�ROPDGÕ÷Õ� LGGLDVÕQD�GD\DQÕODUDN�
\DSÕOPÕú� YH� \DSÕODQ� LQFHOHPH� VRQXFXQGD� EX� LWLUD]� NDEXO� HGLOPLú� YH\D� EDúYXUDQ� NLúL�
EDúYXUXVXQX�JHUL�oHNPLúVH��LWLUD]ÕQ�NDEXO�QH�LOLúNLQ�NDUDUÕQ�LOJLOL\H�WHEOL÷LQGHQ�LWLEDUHQ�
ELU� D\� LoLQGH�� D\QÕ� oHúLW� KDNNÕQGD� EDúYXUXGD� EXOXQDQ� JHUoHN� KDN� VDKLEL�� UHGGHGLOHQ�
EDúYXUX�WDULKLQLQ�NHQGL�EDúYXUX�WDULKL�RODUDN�NDEXO�HGLOPHVini talep edebilir. Bu takdirde, 

*HQHO�0�G�UO�N� WDUDIÕQGDQ� EX� WDOHS� NDEXO� HGLOLU� �%LWdHú.�P����VRQ� 873.  Bu hüküm, 

                                                
873� &395� P���¶GD� GD� D\QÕ� K�N�P� NDEXO� HGLOPLúWLU�� &395¶GH� EDúYXUXQXQ� UHGGHGLOPHVL� NDUDUÕQÕQ�
NHVLQOHúPHVL� EHOOL� ELU� V�UH\H� WDEL� WXWXOPXúWXU�� %XQD� J|UH�� EDúYXUXQXQ� UHGGL� &39� 2ILVLQ� NDUDUÕQÕQ�
WHEOL÷LQGHQ� LWLEDUHQ� LNL� D\� �P����� VRQUD� YH\D� &392� NDUDUÕQD� NDUúÕ� &392� %RDUG� RI� $SSHDO¶H� \DSÕODQ�
WHP\L]��]HULQH�YHULOHQ�NDUDUÕQ� WHEOL÷LQGHQ� LWLEDUHQ� LNL� D\� �P����YH������� VRQUD�YH\D�$70¶QLQ�%RDUG�RI�
$SSHDO¶LQ�NDUDUÕQÕ�LSWDO�HWWL÷L�YH\D�GH÷LúWLUGL÷L�NDUDU�WDULKLQGHQ�LWLEDUHQ�NHVLQOHúLU�(m.73/3). 
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\HQLOLN� YH� IDUNOÕOÕN� úDUWODUÕ� EDNÕPÕQGDQ� E�\�N� ELU� |QHPH� VDKLSWLU�� =LUD�� EX� K�N�P�
ROPDVD\GÕ�� � LWLUD]�HGHQ�NLúL��UHGGHGLOHQ�EDúYXUXQXQ�\DSÕOGÕ÷Õ�WDULKWHQ�VRQUD��DPD�NHQGL�
EDúYXUX� WDULKLQGHQ� |QFH� oHúLGLQ� PDWHU\DOLQL� VDWPÕúVD�� \HQLOL÷H� LOLúNLQ� V�UHOHUL�
JHoLUHELOHFHN��GROD\ÕVÕ\OD�GD��\HQLOLN�VRQD�HUHELOHFHNWL874. 

øWLUD]� �]HULQGH� *HQHO� 0�G�UO�÷�Q� YHUGL÷L� NDUDUODUD� NDUúÕ� GDYD� DoPD� KDNNÕ�
WDQÕQPÕúWÕU��%XQD�J|UH�� LWLUD]��EDúYXUX�VDKLELQLQ�JHUoHN�KDN�VDKLEL�ROPDGÕ÷Õ�YH\D�oHúLW�
LoLQ� |QHULOHQ� LVPLQ�.DQXQXQ� LOJLOL� K�N�POHULQH� D\NÕUÕ� ROGX÷X� LGGLDODUÕQD� GD\DQÕ\RUVD�
GDYD�DoPD�KDNNÕ�V|]�NRQXVXGXU��%LWdHú.�P��������'DYD�DoPD�V�UHVL��*HQHO�0�G�UO�N�
WDUDIÕQGDQ�YHULOHQ�NDUDUÕQ�LOJLOL\H�WHEOL÷LQGHQ�LWLEDUHQ�RWX]�J�QG�U��%LWdHú.�P��������%X�
GDYD�� ILNUv� YH� VÕQDL� KDNODUD� LOLúNLQ� LKWLVDV�PDKNHPHVLQGH� DoÕODFDNWÕU875�� =LUD��%LWdHú.�
m.68’de, “bu Kanunda öngörülen davalarda”  ihtisas mahkemeleri görevli mahkeme 

olarak kabul edilmiúWLU�� *HQHO� 0�G�UO�÷�Q� NDUDUÕ� DOH\KLQH� DoÕODFDN� EX� GDYD� GD�
%LWdHú.¶GD�|QJ|U�OG�÷�QH�J|UH��P����NDSVDPÕQD�JLUHFHNWLU�� 

<XNDUÕGD� LIDGH� HGLOGL÷L� �]HUH�� EDúYXUX\D� itiraz, isme� \|QHOLN� RODELOLU�� %DúYXUX�
GLOHNoHVLQGH� oHúLW� LoLQ� JHoLFL� ELU� LVLP� ELOGLULOPHVL� KkOLQde, Genel Müdürlük, tescil 

DúDPDVÕQGDQ�KHPHQ�|QFH�EDúYXUX�VDKLELQGHQ�.DQXQXQ�LOJLOL�K�N�POHULQH�X\JXQ�NHVLQ�
ELU�LVLP�ELOGLUPHVLQL�LVWHU��%LWdHú.�P��������%DúYXUX�VDKLEL��RWX]�J�Q�LoLQGH��oHúLW�LoLQ�
NHVLQ�ELU�LVLP�ELOGLULU��%LWdHú.�P��������(÷HU�EX�V�UH�LoLnde kesin bir isim bildirilmezse, 

EDúYXUX�UH¶VHQ�UHGGHGLOLU��%LWdHú.�P����H���%DúYXUX�VDKLEL�NHVLQ�LVLP�ELOGLULU�YH�EX�LVLP�
*HQHO� 0�G�UO�NoH� X\JXQ� EXOXQXUVD�� EX� LVLP� 8329� 6|]OHúPHVLQH� WDUDI� �ONHOHUH�
ELOGLULOLU�YH�%�OWHQGH�\D\ÕPODQÕU��%LWdHú.�P��������%X�LVPH�NDUúÕ���o�D\�LoLQGH�.DQXQXQ�
LOJLOL�K�N�POHULQH�X\JXQ�ROPDGÕ÷Õ�JHUHNoHVL\OH�LWLUD]�HGLOHELOLU��%LWdHú.�P��������$\QÕ�
úHNLOGH��8329�6|]OHúPHVLQH�WDUDI��ONHOHULQ�LOJLOL�NXUXOXúODUÕ�GD��LVLPOH�LOJLOL�J|U�úOHULQL�
ELOGLUHELOLU� �%LWdHú.� P�������� øVPLQ� 8329¶D� �\H� �ONHOHUH� ELOGLULOPHVLQLQ� DPDFÕ��
XOXVODUDUDVÕ� \HNQHVDNOÕ÷ÕQ� VD÷ODQPDVÕQD� KL]PHW� HWPHNWLU�� %|\OHFH�� 8329¶D� �\H� W�P�
�ONHOHUGH� R� oHúLW� LoLQ� D\QÕ� LVLP� NXOODQÕOPDVÕ� VD÷ODQDFDNWÕU�� � øVPH� \|QHOLN� LWLUD]� YH�
J|U�úOHU�� EDúYXUX� VDKLELQH� ELOGLULOHUHN� FHYDS� YHUPHVL� LoLQ� RWX]� J�QO�N� V�UH� WDQÕQÕU�
�%LWdHú.�P��������%X�GXUXPGD�EDúYXUX�VDKLEL�� \D�\HQL�ELU� LVLP�|QHULU�YH\D�|QHUPH]��
<HQL�ELU� LVLP�|QHUPHVL�KkOLQGH��EX� LVPLQ�%�OWHQGH� LOkQÕ�YH�8329�6|]OHúPHVLQH� WDUDI�
�ONHOHUH� ELOGLULOPHVLQH� \|QHOLN� LúOHPOHU� WHNUDU� HGLOLU� �%LWdHú.�P��������(÷HU� EDúYXUDQ�
NLúL� \HQL� ELU� LVLP� |QHUPHPLúVH� YH\D� LWLUD]ODUD� NDUúÕ� FHYDS� YHUPHPLúVH�� EDúYXUX�
UHGGHGLOLU� �%LWdHú.� P�������� øWLUD]ÕQ� NDEXO�QH� YH\D� UHGGLQH� LOLúNLQ� RODUDN� *HQHO�
0�G�UO�N� WDUDIÕQGDQ� DOÕQDQ� JHUHNoHOL� NDUDU� WDUDIODUD� ELOGLULOLU�� .DUDUÕQ� WHEOL÷LQGHQ�
LWLEDUHQ�RWX]�J�Q�LoHULVLQGH�GDYD�DoÕODELOLU��%LWdHú.�P������� 
                                                
874 Kooij, a.g.e., s. 104. 
875�øKWLVDV�PDKNHPHOHUL�LoLQ�EN]��%|O�P�������� 
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�����7HNQLN�øQFHOHPH��7HVFLO�YH�øOkQ 

,��7HNQLN�øQFHOHPH 

<XNDUÕGD� GH÷LQLOGL÷L� �]HUH�� úHNLO� YH� HVDV� EDNÕPÕQGDQ� \DSÕODQ� LQFHOHPH�
QHWLFHVLQGH�� EDúYXUXQXQ� \DSÕOPDVÕQD� ELU� HQJHO� EXOXQPD]VD�� EDúYXUX� NDEXO� HGLOLS�
%�OWHQGH� LOkQ� HGLOPHNWH�� EX� LOkQGDQ� VRQUD� EDúYXUX\D� NDUúÕ� LWLUD]ODU� LOHUL�
V�U�OHELOPHNWHGLU�� %DúYXUX\D� NDUúÕ� \DSÕODQ� LWLUD]ODU� UHGGHGLOPLúVH� YH\D� LWLUD]� oHúLGLQ�
WHNQLN� |]HOOLNOHULQH� LOLúNLQ� LVH� �%LWdHú.� P������E��� DUWÕN� oHúLGLQ teknik incelenmesi 

DúDPDVÕQD� JHoLOLU�� %X� LQFHOHPH�� oHúLGLQ� EHOLUWLOHQ� ERWDQLN� VÕQÕIÕQD� DLW� ROGX÷XQXQ� WH\LW�
HGLOPHVL� YH� )<'� úDUWODUÕQÕ� NDUúÕODGÕ÷ÕQÕQ� WHVSLW� HGLOPHVLQH� \|QHOLN� teknik  bir 

incelemedir �%LWdHú.�P�����&395�P������ 
øQFHOHPH� LoLQ� \HWNLOL� PDNDP�� oHúLGL� \HWLúWLUHELOLU� YH� JHUHNOL� GL÷HU� WHVWOHUL�

X\JXOD\DELOLU� YH\D� ]DWHQ� \DSÕOPÕú� RODQ� GHQHPHOHU� YH\D� \HWLúWLUPHOHULQ� VRQXoODUÕQÕ�
dikkate alabilir (UPOV m.12)876��3HN�oRN��ONH�ÕVODKoÕ�VLVWHPOHUL��ÕVODKoÕ�KDNNÕQÕ��393$�
\DQÕQGD�SDWHQWOH�GH�WDQÕ\DQ�$%'�GDKLO���EHQ]HU�WHVWOHUL�\DSPDNWDGÕU��%X�GXUXP���ONHOHU�
DUDVÕQGD� LúELUOL÷LQH� LPNkQ�YHUHQ� G�]HQOHPHOHU� \DSÕOPDVÕQD� \RO� DoPÕúWÕU877. Çünkü, bu 

GHQHPHOHU�� HQ� D]ÕQGDQ� LNL� \HWLúWLUPH� \ÕOÕQÕ� DODFDNWÕU�� +XNXNXPX]GD� GD� WHVW� DODQÕQGD�
LúELUOL÷L� |QJ|U�OP�úW�U�� %LWdHú.� P�����¶\e göre, teknik inceleme için gerekli olan 

\HWLúWLUPH�WHVWOHUL�YH�GL÷HU�WHVWOHU��7�UNL\H�LOH�D\QÕ�LNOLP�úDUWODUÕQD�VDKLS��ONHOHUGH�ROPDN�
ND\GÕ\OD�� 8329� 6|]OHúPHVLQH� WDUDI� ELU� GHYOHWWH�� R� �ONHQLQ� \HWNLOL� NXUXOXúXQFD�
\DSÕODELOLU�� %X� WHVWOHU�� VRQXoODUÕQÕQ� %DNDQOÕ÷D� YHULOPHVL� úDUWÕ\OD�� WHNQLN� LQFHOHPH\H�
GD\DQDN�ROXúWXUDELOLU�� 
                                                
876�%LU�ELWNL� oHúLGL� LoLQ�&395�X\DUÕQFD� ÕVODKoÕ�KDNNÕ� HOGH�HGLOPHN� LVWHQGL÷LQGH��&392�� R�oHúLW� LoLQ�ELU�
�ONHQLQ� \HWNLOL� NXUXOXúXQXQ� \DSWÕ÷Õ� WHNQLN� LQFHOHPH� �)<'�� VRQXoODUÕQÕ� GLNkate alabilir. CPVO’ya 
EDúYXUXOPDGDQ�|QFH��ELUNDo��ONHGH�WHNQLN�LQFHOHPH�\DSÕOPÕúVD�YH��ONHOHUGHQ�ELULQLQ�\DSWÕ÷Õ�LQFHOHPHGH�R�
oHúLGLQ� IDUNOÕOÕN� NULWHULQL� WDúÕPDGÕ÷Õ�� GL÷HU� ELU� �ONHQLQ� \DSWÕ÷Õ� LQFHOHPHGH� LVH� WDúÕGÕ÷Õ� WHVSLW� HGLOPLúVH��
CPVO hangi ülkenin yaSWÕ÷Õ� WHNQLN� LQFHOHPH\L�HVDV�DODFD÷Õ�KXVXVXQGD�WDNGLU�KDNNÕQD�VDKLSWLU��gUQH÷LQ��
(VWUDGH�DGOÕ�oHúLW� LoLQ� øVYHo� ,VODKoÕ�+DNNÕ�2ILVLQH�\DSÕODQ�EDúYXUXGD�R�oHúLGLQ�$FUREDW��/LJD�YH�/LFROO\�
oHúLWOHULQGHQ� IDUNOÕOÕ÷Õ� NDEXO� HGLOPLú� YH� (VWUDGH¶\H� NRUXPD� WDQÕQPÕúWÕU�� %XQD� NDUúÕOÕN�� D\QÕ� oHúLW� LoLQ�
$OPDQ� ,VODKoÕ� 2ILVL� �%XQGHUVRUWHQDPW�� WDUDIÕQGDQ� \DSÕODQ� WHNQLN� LQFHOHPHGH� oHúLGLQ� IDUNOÕ� ROPDGÕ÷Õ�
EHOLUOHQPLúWLU��$OPDQ�,VODKoÕ�2ILVL�LQFHOHPH\L�\DSDUNHQ�NDUúÕODúWÕUGÕ÷Õ�oHúLWOHUL�\DQ�\DQD�HNPLúWLU��&392�
Temyiz Kurulu (27�0DUW� ����� WDULKOL� YH�$� ��������� QR¶OX� NDUDUÕQGD��� GL÷HU� ELU� XOXVDO� RILV� WDUDIÕQGDQ�
oHúLGLQ� WHNQLN� LQFHOHPHVL� LON� NH]� \DSÕOPÕú� ROVD� ELOH�� &392¶QXQ� RQXQ� NDUDUODUÕ� LOH� ED÷OÕ� ROPDGÕ÷ÕQÕ��
&392¶QXQ�W�P�LOJLOL�YH�J�YHQLOLU�ROD\ODUÕ�GLNNDWH�DODELOHFH÷LQL�LIDGH�HWPLúWLU��%X�QHGHQOH��&392�7HP\L]�
.XUXOX�� &392¶QXQ�� $OPDQ� ,VODKoÕ� 2ILVLQLQ�� oHúLGLQ� GL÷HU� oHúLWOHUOH� \DQ� \DQD� HNPHVL� ROD\ÕQÕ� YH� GL÷HU�
QHGHQOHUL�GDKD�J�YHQLOLU�EXOPDVÕQÕ��GROD\ÕVÕ\OD�R��ONHQLQ�\DSPÕú�ROGX÷X�WHNQLN�LQFHOHPH\L�HVDV�DOPDVÕQÕ�
X\JXQ� EXOPXúWXU� [www.cpvo.eu.int/documents/decisionBOA/2001/Decision%20ESTRADEen.PDF 
(19.09.2005)]. Benzer karar için bkz. CPVO Temyiz Kurulu, 25 Ocak 2000 tarihli, A 001/1999 No’lu 
karar, www.cpvo.eu.int/documents/decisionBOA/2000/DecisionENARAen.PDF [19.09.2005]. CPVO 
Temyiz Kurulu 4 Haziran 2004 tarihli ve A 003/20��� QR¶OX� NDUDUÕQGD��&392¶QXQ�� �$%'��$YXVWUDO\D��
<HQL� =HOODQGD�� *�QH\� $IULND� &XPKXUL\HWL� JLEL�� 8329¶D� �\H� GL÷HU� �ONHOHUGH� \DSÕODQ� WHNQLN� LQFHOHPH�
VRQXoODUÕ�LOH�ED÷OÕ�ROPDGÕ÷ÕQÕ��&395�P������X\DUÕQFD�WHNQLN�LQFHOHPH\L��\H�GHYOHWOHUGHQ�HQ�D]�ELULVLQLQ�
yetkili�RWRULWHVLQH�\DSWÕUPDN�]RUXQGD�ROGX÷XQX�EHOLUWPLúWLU�>ZZZ�FSYR�HX�LQW�GRFXPHQWV�GHFLVLRQ%2$� 
2004/ DecisionProbilEn.pdf (19.09.2005)] 
877 Cornish, a.g.e., s. 786.   
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7HNQLN�LQFHOHPHQLQ�X\JXODPD�úDUWODUÕ�%DNDQOÕNoD��*HQHO�0�G�UO�NoH��EHOLUOHQLU�
YH�EX�LQFHOHPH�*HQHO�0�G�UO�÷�Q�J|]HWLPL�DOWÕQGD�\DSÕOÕU��%LWdHú.�P��������øQFHOHPH��
*HQHO�0�G�UO�N� WDUDIÕQGDQ�� DQD� KL]PHW� ELULPOHULQH� YH\D� ED÷OÕ� YH� LOJLOL� NXUXOXúODUÕQD�
YH\D�EDúND�NXUXOXúODUD�\DSWÕUÕODELOLU�>%LWdHú.�P�������D�@878��7HNQLN�LQFHOHPHQLQ�EDúND�
NXUXOXúODUD�\DSWÕUÕOPDVÕ�GXUXPXQGD���FUHWL�EDúYXUDQ�NLúLGHQ�DOÕQÕU�>%LWdHú.�P�������D�@��
Keza, Genel Müdürlük,� WHNQLN� LQFHOHPH\L� EDúYXUX� VDKLELQH� GH� \DSWÕUDELOLU� >%LWdHú.�
P������ �E�@�� øQFHOHPHQLQ� EDúYXUX� VDKLEL� WDUDIÕQGDQ� \DSÕOPDVÕ� YH\D� RQXQ� WDUDIÕQGDQ�
EDúNDVÕQD� \DSWÕUÕOPDVÕ� GXUXPXQGD�� LQFHOHPH� VRQXoODUÕ�� \DQL� \HWLúWLUPH� YH� GL÷HU� WHVW�
VRQXoODUÕ� *HQHO� 0�G�UO�÷H� YHULOLU�� WHNQLN� LQFHOHPH� YHULOHQ� EX� WHVWOHULQ� VRQXoODUÕQD�
GD\DQGÕUÕODELOLU�>%LWdHú.�P�������E�@� 

*HQHO�0�G�UO�N��WHNQLN�LQFHOHPH�LoLQ��KHU�W�UO��ELOJL��EHOJH�YH�PDWHU\DOL�EDúYXUX�
VDKLELQGHQ�LVWHU��%DúYXUX�VDKLEL�KDNOÕ�ELU�QHGHQ�ROPDGDQ�*HQHO�0�G�UO�NoH�EHOLUOenen 

V�UH� LoLQGH� WDOHS� HGLOHQ� ELOJL�� EHOJH� YH�PDWHU\DOL� YHUPH]VH�� EDúYXUX� UH¶VHQ� UHGGHGLOLU�
�%LWdHú.�P������YH����F���9HULOHFHN�WHVW�PDWHU\DOLQLQ�PLNWDUÕ�%DNDQOÕNoD�EHOLUOHQHFHNWLU�
�%LWdHú.� <|Q�� P������879�� %DúYXUX� VDKLEL�� EHOLUWLOHQ� PLNWDUGD� WHVW� PDWHU\DOLQi, 

EDúYXUXQXQ� %�OWHQGH� \D\ÕQODQPDVÕQGDQ� LWLEDUHQ� HQ� oRN� RWX]� J�Q� LoLQGH� WHNQLN�
LQFHOHPH\L� *HQHO� 0�G�UO�N� DGÕQD� \DSDFDN� NXUXOXúD� WHVOLP� HGHFHNWLU� �%LWdHú.� <|Q��
m.17/1). 

dHúLGH�DLW�QXPXQHGHQ�DOÕQDQ� WHVW�PDWHU\DOL��)<'�WHVWOHULQGH�NXOODQÕOPDN��]HUH�
D\UÕOÕU��JHUL\H�NDODQ�WHVW�PDWHU\DOL�úDKLW�QXPXQH�RODUDN�VDNODQÕU��%LWdHú.�<|Q�P��������
.XUXOXú�� KHU� ELU� W�UH� DLW� oHúLWOHULQ� úDKLW� QXPXQHOHULQLQ� \HQLOHQPHVL� LoLQ� EDúYXUX�
VDKLELQGHQ�\HQL�QXPXQH�LVWH\HELOLU��%DúYXUX�VDKLEL�NHQGLVLQH�\DSÕODQ�\D]ÕOÕ�ELOGLULPGHQ�
itibaren� �o� D\� LoLQGH� \HQL� QXPXQH\L� WHVOLP� HWPHN� ]RUXQGDGÕU� �%LWdHú.�<|Q�P��������
dHúLGLQ� JHQHWLN� VDIL\HWLQLQ� GHYDP� HWWLUGL÷LQL� NRQWURO� HWPHN� DPDFÕ\OD�� NXUXOXúWD�
PXKDID]D� HGLOHQ� QXPXQH� LOH� oHúLW� VDKLELQLQ� VRQUDGDQ� J|QGHUGL÷L� QXPXQH� \DQ� \DQD�
ekilerek morfolojik özeOOLNOHUL� \|Q�QGHQ�NDUúÕODúWÕUÕOÕU�� oHúLGLQ� JHQHWLN� \DSÕVÕQÕ�GHYDP�
HWWLUGL÷L� NDQÕVÕQD� YDUÕOÕUVD� \HQL� QXPXQH� úDKLW� QXPXQH� RODUDN� VDNODQÕU�� HVNLVL� oHúLW�
VDKLELQH� LDGH� HGLOLU� �%LWdHú.� <|Q�� P�������� (÷HU� oHúLGLQ� JHQHWLN� \DSÕVÕQÕ� GHYDP�
HWWLUPHGL÷L�úHNOLQGHNL�EXOJXODUD�UDVWODQÕUVD��KDN�VDKLELQLQ�WHVFLOGHQ�VRQUDNL�\�N�PO�O�÷��
LOH� LOJLOL� %LWdHú.� <|Q�� P���� K�N�POHUL� X\JXODQÕU880�� %X� GXUXPGD�� ÕVODKoÕ� KDNNÕ�
                                                
878� 7HNQLN� LQFHOHPH\L� \DSDQ� NXUXOXúODUÕQ�� LQFHOHPH� VRQXoODUÕQÕ� NXOODQPDODUÕ�%DNDQOÕ÷ÕQ� L]QLQH� ED÷OÕGÕU�
�%LWdHú.�P������� 
879�7HVWL� \DSÕODFDN�oHúLGLQ�QH�PLNWDUGD�|UQH÷LQLQ�YHULOHFH÷LQLQ�EHOLUOHQPHVLQGH�8329�YH\D�&392¶QXQ�
'86�UHKEHUOHULQGHQ�\DUDUODQÕODELOLU��%XQD�LOLúNLQ�ELU�ROD\GD��&392�7HP\L]�.XUXOX��ELU�ODYDQWD�oHúLGLQLQ�
testi için verilecek numune bLWNLOHULQ� VD\ÕVÕQÕQ� UHKEHUGH� HQ� D]� ��� DGHW� RODUDN� EHOLUOHQGL÷LQL�� R\VD��
&392¶QXQ� WHNQLN� LQFHOHPH\L� DOWÕ� DGHW� �]HULQGHQ� \DSWÕ÷ÕQÕ� EHOLUOHPLúWLU�� %X� QHGHQOH� &392� 7HP\L]�
.XUXOX�� 2ILVLQ� YHUGL÷L� NDUDUÕ� LSWDO� HWPLúWLU� [www.cpvo.eu.int/documents/decisionBOA/2004/ 
DecisionSunglowEN.pdf (19.09.2005)]. 
880 Bkz. Bölüm 7, § 2. 



 130 

%DNDQOÕNoD�LSWDO�HGLOPHGHQ�|QFH�KDN�VDKLELQLQ�J|U�ú��DOÕQÕU��%LWdHú.�<|Q�P��������+DN�
sahibi kendisine verilen üç ay içerisinde yeni numune vererek bu numunelerin 

LQFHOHPHVLQLQ�\DSÕOPDVÕQÕ�LVWH\HELOLU��$NVL�KDOGH�ÕVODKoÕ�KDNNÕ�%DNDQOÕNoD�LSWDO�HGLOLU� 
7HNQLN� |]HOOLNOHULQ� LQFHOHQPHVL� LoLQ� YHULOHFHN� WHVW� PDWHU\DOOHULQLQ� ED]Õ�

VWDQGDUWODUD�VDKLS�ROPDVÕ�JHUHNLU��%XQD�J|UH��WHVW�PDWHU\DOL�%DNDQOÕNoD�EHOLUOHQHQ�HQ�DOW�
VHUWLILNDOÕ� VÕQÕIWDNL� WRKXPOX÷XQ� W�UOHU� ED]ÕQGDNL� DVJDUv� oLPOHQPH� VWDQGDUWODUÕQD� VDKLS�
ROPDOÕGÕU� �%LWdHú.� <|Q� P�������� %LWNL� W�UOHULQLQ� oLPOHQPH� VWDQGDUWODUÕ� ���� VD\ÕOÕ�
Tohumluk Tescil Kontrol ve Sertifikasyon HaNNÕQGD� .DQXQ� LOH� ����� VD\ÕOÕ� =LUDL�
.DUDQWLQD� .DQXQX� YH� EX�.DQXQODUD� ED÷OÕ� W�]�N�� \|QHWPHOLN� YH� WHEOL÷OHUH� GD\DQÕODUDN�
KD]ÕUODQDQ� 7RKXPOXN� 6HUWLILNDV\RQX� 8\JXODPD� (VDVODUÕ� +DNNÕQGD� 7DOLPDWWD881 

EHOLUOHQPLúWLU�� gUQH÷LQ�� oHOWLN� �Oryza sativa�¶GH� oLPOHQPH� RUDQÕ� orijinal, anaç ve 

VHUWLILNDOÕ�WRKXPOXNWD�HQ�D]������ROPDOÕGÕU�� 
dHúLGLQ� WHNQLN� LQFHOHPHVL� EHOLUOL� V�UHOHUH� WkEL� WXWXOPXúWXU�� %XQD� J|UH�� oHúLGLQ�

)<'� WHVWOHULQGH� GHQHPH� V�UHVL� V�V� ELWNLOHULQGH� HQ� D]� ELU�� oRN� \ÕOOÕN� WDUOD� ELWNLOHUL� YH�
D÷DoODUGD��o��GL÷HU�W�UOHUGH�LVH�LNL�\HWLúWLUPH�VH]RQX�ROXS��)<'�WHVWOHULQGH�oHúLWOH�LOJLOL�
KHUKDQJL�ELU�SUREOHP�ROPDVÕ�GXUXPXQGD�EX�V�UHOHU�X]DWÕODELOLU��%LWdHú.�<|Q��P������YH�
3). 

%LWdHú.¶GD��WHNQLN�LQFHOHPH�LOH�LOJLOL�X\JXODPDODUÕQ�KDQJL�XVXO�YH�HVDVODUD�ED÷OÕ�
RODUDN�\DSÕODFD÷ÕQÕQ�\|QHWPHOLNOH�G�]HQOHQHFH÷L�EHOLUWLOPLúWLU��P���������<|QHWPHOLNWH��
)<'� WHVWOHULQLQ� \DSÕOPDVÕQGD� R� ELWNL� W�U�� LoLQ�8329�YH�&392� WHNQLN� SUHQVLSOHULQLQ�
HVDV�DOÕQDUDN�KD]ÕUODQDQ�%LWNL�g]HOOLN�%HOJHOHULQGH�EHOLUWLOHQ�HVDVODU�YH�WHVW�NULWHUOHULQLQ�
uygulanaFD÷Õ�NDEXO�HGLOPLúWLU��%LWdHú.�<|Q��P���������%DúYXUXVX�\DSÕODQ�ELWNL�W�U�QGH�
8329� YH� &392� WDUDIÕQGDQ� EHOLUOHQPLú� NULWHU� \D� GD� |]HOOLN� EHOJHVL� \RNVD�� NXUXOXú��
LQFHOHPH� NULWHUOHULQL� NHQGLVL� EHOLUOHU� �%LWdHú.� <|Q�� P�������� 8329�� )<'� �'86��
NULWHUOHULQH� LOLúNLQ� UHKEHU� YH� ELWNL� W�UOHUL� LoLQ� D\UÕ� D\UÕ� )<'� UHKEHUOHUL� oÕNDUPÕúWÕU882. 

.H]D��&392�GD�� SHN� oRN�ELWNL� oHúLGL� W�U�� LoLQ�)<'� UHKEHUL� KD]ÕUODPÕúWÕU883��gUQH÷LQ��
CPVO’nun Lycopersicon lycopersicum�/��.DUVWHQ�H[��)DUZ���GRPDWHV��LoLQ�KD]ÕUODGÕ÷Õ�
DUS rehberinde, bitkLQLQ� E�\�PH� WLSL�� \DSUD÷ÕQ� |]HOOLNOHUL�� oLoHN� VDSÕQÕQ� |]HOOLNOHUL��
�PH\YHQLQ� úHNOL�� UHQJL� JLEL�� PH\YH\H� LOLúNLQ� |]HOOLNOHU�� ]DUDUOÕODUD� GD\DQÕNOÕOÕN�

                                                
881 Olur tarihi/No: 23.12.2003/1437 [www.kkgm.gov.tr/Mevzuat/Mevzuat.asp?Adres=MevList.htm 
(6.12.2005)] 
882 Bkz. UPOV General Introduction to the Examination of Distinctness, Uniformity and Stability and the 
Development of Harmonized Descriptions of New Varieties of Plants, TG/1/3, April, 19, 2002, Geneva, 
ZZZ�XSRY�LQW�YH�KHU�ELWNL�W�U��LoLQ�D\UÕ�D\UÕ�'86�UHKEHUOHUL�8329�WDUDIÕQGDQ�EHOLUOHQPLúWLU��%X�UHKEHUOHU�
için bkz. UPOV rehberleri için bkz. www.upov.int/en/publications/tg-rom/tg_index.htm [27.06.2005]. 
883 Bkz, Bölüm 3, § 3. Keza CPVO rehberleri için bkz. 
www.cpvo.eu.int�GHIDXOW�SKS"UHV �/Z ����/K ���/ODQJ HQ/SDJH 7HFKQLFDO���SURWRFROV�73V�KWP��� 
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(Meloidogyne incognita’ya, Verticillum dahliae¶\H��PRVDLF� YLU�V�QH� GD\DQÕNOÕOÕN� JLEL��
özelliklerin  incelenHFH÷L�EHOLUWLOPLúWLU884. 

)<'�WHVWOHUL�oHúLGLQ�PRUIRORMLN�YH�IL]\RORMLN�|]HOOL÷LQLQ�EHOLUOHPHVLQH�\|QHOLNWLU��
)<'� WHVWLQL� \DSDQ� NXUXOXú�� )<'� WHVWOHUL� LOH� ELUOLNWH� JHUHNWL÷LQGH� oHúLWOH� LOJLOL� ED]Õ�
ODERUDWXDU� LQFHOHPHOHULQL� GH� \DSDU� �%LWdHú.� <|Q�� P�������� %X� LQFHOHPHOHULQ� DPDFÕ�
oHúLGLQ� PRUIRORMLN� |]HOOL÷L� \DQÕQGD� PROHN�OHU� \DSÕVÕQÕ� LQFHOH\HUHN� D\ÕUW� HGLFLOL÷LQLQ�
belirlenmesine yöneliktir.  

Teknik inceleme neticesinde, inceleme raporu� KD]ÕUODQÕU�� 7HNQLN� LQFHOHPH\L�
*HQHO� 0�G�UO�N� DGÕQD� \DSDQ� NXUXOXú�� oHúLGH� DLW� |]elliklerin belirlenmesinin yeterli 

ROGX÷X�G�ú�QFHVLQH�XODúÕUVD�� )<'�NULWHUOHULQLQ� WHVSLWLQL� LoHUHQ�ELU� LQFHOHPH� UDSRUX� LOH�
)<'� WHVW� VRQXoODUÕQD� J|UH� KD]ÕUODQDQ� oHúLGH� DLW� |]HOOLN� EHOJHVLQL� *HQHO� 0�G�UO�÷H�
J|QGHULU� �%LWdHú.�P������� %LWdHú.�<|Q��P������885. GeQHO�0�G�UO�N� �,VODKoÕ�+DNNÕ�
Tescil Komitesi), bu inceleme raporunu kesin karar vermek için yeterli görmezse, 

EDúYXUX� VDKLELQH� ELOJL� YHULU� YH� WDPDPOD\ÕFÕ� LQFHOHPHOHUL� NHQGLVL� \DSDU� YH\D� \DSWÕUÕU�
�%LWdHú.�P������886��,VODKoÕ�KDNNÕQÕQ�UHGGL�YH\D�NDEXO��NDUDUÕ�DOÕQÕQFD\D�NDGDU�\DSÕODQ�
EX� WDPDPOD\ÕFÕ� LQFHOHPHOHU�� WHNQLN� LQFHOHPHOHULQ� ELU� GHYDPÕ� RODUDN� NDEXO� HGLOLU�
�%LWdHú.� P�������� *HQHO�0�G�UO�N�� KD]ÕUODQDQ� LQFHOHPH� UDSRUXQD� J|UH� oHúLGLQ� )<'�
úDUWODUÕQD�X\PDGÕ÷ÕQÕ�WHVSLW�HWPHVL�KkOLQGH�EDúYXUX\X�UH¶VHQ�UHGGHGHU��%LWdHú.�P����G��� 

7HNQLN� LQFHOHPH� QHWLFHVLQGH� KD]ÕUODQDQ� oHúLW� |]HOOLN� EHOJHVLQH�� WDUÕPVDO� YH�
ERWDQLN� ELOJLOHUGHNL� GH÷LúPHOHUH� ED÷OÕ� RODUDN� \HQL� NÕVÕPODU� HNOHQHELOLU� YH\D�
GH÷LúWLULOHELOLU��$QFDN�NRUXPD�NRQXVX�EX�GXUXPGDQ�HWNLOHQPH]��%LWdHú.�P������� 

FYD tesWOHUL�� ÕVODKoÕ�KDNNÕ�YHULOGLNWHQ� VRQUD�GD��\DQL� oHúLW�KDNNÕ�GHYDP�V�UHFH�
GHYDP� HWWLULOHELOLU�� =LUD�� NRUXQDQ� oHúLGLQ�� GH÷LúPHGHQ� NDOGÕ÷ÕQÕQ� GR÷UXODQPDVÕ� WHNQLN�
LQFHOHPH\OH� EHOLUOHQLU� �%LWdHú.� <|Q�� P�������� 7HNQLN� LQFHOHPH� QHWLFHVLQGH�� oHúLGLQ�
GXUXOPXúOXN� |]HOOL÷LQL� ND\EHWWL÷LQLQ� EHOLUOHQPHVL� GXUXPXQGD� oHúLW� �]HULQGHNL� ÕVODKoÕ�
KDNNÕ�LSWDO�HGLOLU887.   

                                                
884 CPVO-TP/44/2, 15.11.2001, 
www.cpvo.eu.int/documents/TP/vegetales/TP%20lycopersicon%20151101.PDF., [7.6.2005] 
885�³.XUXOXúXQ��LQFHOHPH�UDSRUODUÕQÕ�*HQHO�0�G�UO�÷H�J|QGHUPHVLQGHQ�VRQUD��*HQHO�0�G�UO�N�WDUDIÕQGDQ�
NXUXOXúODU� LWLEDUL\OH�YH�ELWNL�JUXSODUÕ� HVDV�DOÕQDUDN� ,VODKoÕ�+DNNÕ�7HVFLO�.RPLWHVL�ROXúWXUXOXU´� �%LWdHú.�
<|Q� P������ .RPLWH�� HQ� D]� EHú� DVLO� �\HQLQ� PHYFXW� ROPDVÕ\OD� WRSODQÕU�� NDUDUODU� DVLO� �\HOHULQ� ����
oR÷XQOX÷X\OD�DOÕQÕU��%LWdHú.�<|Q��P��9/d ve h). 
886� 7DPDPOD\ÕFÕ� LQFHOHPH\H� LOLúNLQ� EHQ]HU� K�N�P� &395� P�����¶GH� \HU� DOPDNWDGÕU�� &392� 7HP\L]�
.XUXOX�� EX� K�NP�Q�&392�RILVLQH� WDNGLU� \HWNLVL� YHUGL÷LQL��2ILVLQ� \DSÕOPÕú�PHYFXW� LQFHOHPHOHUL� \HWHUOL�
EXOPDPDVÕ� KkOLQGH�� WDPDPOD\ÕFÕ� WHNQLN� LQFHOHPH� \DSÕOPDVÕQD� NDUDU� YHUHELOHFH÷LQL�� EXQD� NDUúÕOÕN�� WHVFLO�
WDOHELQGH�EXOXQDQ�NLúLQLQ� WDPDPOD\ÕFÕ� LQFHOHPH� LVWHPHVLQLQ�2ILVL�EX�\|QGH� LQFHOHPH�\DSPD�KXVXVXQGD�
ED÷ODPDGÕ÷ÕQÕ�EHOLUWPLúWLU�>%N]����+D]LUDQ������WDULKOL�$����������QR¶OX�karar, www.cpvo.eu.int/ 
documents/decisionBOA/2004/DecisionProbilEn.pdf� ������������@�� $\QÕ� \|QGH� NDUDU� LoLQ� EN]��
www.cpvo.eu.int/documents/decisionBOA/2004/DecisionSilverEN.pdf [19.09.2005]. 
887 Bkz. Bölüm 7, § 2. 
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7HVW�LúOHPL��VDGHFH�oHúLW��]HULQGH�ÕVODKoÕ�KDNNÕ�HOGH�HWPHN�LoLQ�JHUHNOL�GH÷LOGLU��
D\QÕ� ]DPDQGD� WRKXPXQ� SD]DUODQPDVÕ� LoLQ� LGDUv� RQD\� DOPD�� |UQH÷LQ� R� ELWNL� W�U�Q�n 

EL\RORMLN�J�YHQOLN�YH\D�VD÷OÕ÷D�D\NÕUÕ�ROPDGÕ÷ÕQD�LOLúNLQ�LOJLOL�PDNDPGDQ�L]LQ�DOPD�LoLQ�
de gereklidir888.  

 

,,��7HVFLO�YH�øOkQ 

<HQL� ELU� ELWNL� oHúLGL� JHOLúWLUHQ� NLúLQLQ�� %LWdHú.¶QÕQ� ÕVODKoÕ\D� WDQÕGÕ÷Õ� KDNODUÕ�
NXOODQDELOPHVL�� oHúLGLQL� ,VODKoÕ� +DNNÕ� 6LFLOLQH� WHVFLO� HWWLUPHVLQH� ED÷OÕGÕU889�� <XNDUÕGD�
GH÷LQLOGL÷L� �]HUH�� ÕVODKoÕ� KDNNÕ� DOPDN� LoLQ� \DSÕODQ� EDúYXUX�� %DúYXUX� 6LFLOLQH�
ND\GHGLOPHNWH�YH�%�OWHQGH�LOkQ�HGLOPHNWHGLU��%X�ND\ÕW�YH�LOkQGDQ�VRQUD�EDúYXUXQXQ�YH�
LWLUD]ODUÕQ� LQFHOHQPHVLQH� JHoLOPHNWHGLU890. Teknik inceOHPH� UDSRUODUÕQÕQ�� LQFHOHPH\L�
\DSDQ� NXUXOXúoD� *HQHO� 0�G�UO�÷H� J|QGHULOPHVLQGHQ� VRQUD�� *HQHO�0�G�UO�N�� ,VODKoÕ�
+DNNÕ�7HVFLO�.RPLWHVL�ROXúWXUXU�YH�EX�NRPLWH�WDUDIÕQGDQ�EDúYXUXQXQ�NDEXO�YH\D�UHGGLQH�
NDUDU� YHULOLU� �%LWdHú.� <|Q�� P������891�� .RPLWH�� oHúLGLQ� NRUXPD� LoLQ� JHUHNOL� úDUWODUD�
VDKLS�ROGX÷XQX��\DQL��EDúYXUDQ�NLúLQLQ�NRUXPDGDQ�\DUDUODQDFDN�NLúL�ROGX÷XQX��%LWdHú.�
P����YH�EDúYXUX�VDKLELQLQ�.DQXQGD�EHOLUWLOHQ� LúOHPOHUL�\HULQH�JHWLUGL÷LQL� WHVSLW�HGHUVH��
ÕVODKoÕ� KDNNÕQÕ� ,VODKoÕ�+DNNÕ� 6LFLOLQH� ND\GHGHUHN�� KDN� VDKLELQH� ,VODKoÕ�+DNNÕ�%HOJHVL�
YHULU�>%LWdHú.�P�����%LWdHú.�<|Q�P�����K�@���� 

,VODKoÕ� KDNNÕQÕQ� VLFLOH� WHVFLOL� WDULKLQGHQ� LWLEDUHQ� EX� ND\ÕW� RWX]� J�Q� LoLQGH��
%�OWHQGH�LOkQ�HGLOLU��%LWdHú.�P������%X�LOkQGD��NRUXQDQ�oHúLGLQ�LVPL��EDúYXUX�WDULKL�YH�
QXPDUDVÕ��U�oKDQ�KDNNÕ�NXOODQÕOPÕúVD��LON�EDúYXUXQXQ�\DSÕOGÕ÷Õ��ONH��WDULK��QXPDUDVÕ�YH�
oHúLGLQ� LON� EDúYXUXGDNL� DGÕ�� KDN� VDKLELQLQ� DGÕ�� VR\DGÕ�� X\UX÷X� YH� DGUHVL�� KDN� VDKLEL�
ÕVODKoÕ�GH÷LOVH��ÕVODKoÕQÕQ�YH\D�ÕVODKoÕODUÕQ�DGÕ��VR\DGÕ��X\UX÷X�YH�DGUHVL��ÕVODKoÕ�KDNNÕQÕQ�
tesciO�HGLOGL÷L�WDULK�YH�VLFLO�ND\ÕW�QXPDUDVÕ�J|VWHULOLU��%LWdHú.�<|Q��P������ 

ho�QF��NLúLOHU��LOkQGDQ�LWLEDUHQ�RWX]�J�Q�LoLQGH��tescile itiraz�HGHELOLU��%LWdHú.�
m.45/1)892��7HVFLO�LúOHPLQH�NDUúÕ�\DSÕODFDN�LWLUD]ODU��.DQXQXQ����QFL��*HQHO�0�G�UO�÷H�
\D]ÕOÕ�EDúYXUX�������QF���EDúYXUX�GLOHNoHVLQGH�EXOXQPDVÕ�JHUHNHQ�ELOJL�YH�EHOJHOHU������
                                                
888 Cornish, a.g.e., s. 786. 
889�$NVL�WDNGLUGH��\HQL�ELU�ELWNL�oHúLGL�JHOLúWLUHQ�NLúL�KDNNÕQÕ��JHQHO�K�N�POHUH��77.¶QÕQ�KDNVÕ]�UHNDEHWH�YH�
7�UN�&H]D�.DQXQX¶QXQ� WLFDUv� VÕUUÕ� NRUXPD\D� LOLúNLQ�P�����K�NP�QH��GD\DQDUDN�NRUX\DELOLU��.H]D�� \DVD�
WDVDUÕVÕ�NDQXQODúWÕ÷Õ�WDNGLUGH��7LFDUv�6ÕU�.DQXQX�X\DUÕQFD�GD�NRUXPD�VD÷OD\DELOLU� 
890�%DúYXUX\D�LWLUD]�LoLQ�EN]��\XNDUÕGD������9� 
891� ,VODKoÕ� +DNNÕ� 7HVFLO� .RPLWHVL�� NRQX� LOH� LOJLOL� X]PDQ� WHPVLOFLOHUGHQ� ROXúXU�� 7HPVLOFLOHULQ� KDQJL�
NXUXOXúODUGDQ�VHoLOHFH÷LQH�LOLúNLQ�EN]��%LWdHú.�<|Q��P�������F� 
892� &395¶GH� GH�� &392¶QXQ� NDUDUODUÕQD� NDUúÕ� WHP\L]� \ROX� NDEXO� HGLOPLúWLU�� &392¶QXQ� NDUDUODUÕQÕQ�
WHP\L]L��&392�7HP\L]�.XUXOX��WKH�%RDUG�RI�$SSHDO�RI�WKH�&RPPXQLW\�3ODQW�9DULHW\�2IILFH��WDUDIÕQGDQ�
\HULQH�JHWLULOPHNWHGLU��&395�P����� ��7HP\L]H��&392�NDUDUÕ\OD�GR÷UXGDQ�YH�úDKVv� LOJLVL�RODQ�JHUoHN�YH�
W�]HO�NLúLOHU�EDúYXUDELOLU��&395�P������%X�NLúLQLQ�$YUXSD�%LUOL÷L�LoLQGH�\HUOHúPLú�ROPDVÕQD�JHUHN�\RNWXU��
DQFDN�� WHPVLOFLVLQLQ�$YUXSD�%LUOL÷LQGH� \HUOHúPLú� ROPDVÕ��PHUNH]L� YH\D� NXUXOXúX� ROPDVÕ� JHUHNLU� �&395�
P������ &392� 7HP\L]� .XUXOX� NDUDUODUÕQD� NDUúÕ� LVH�� $YUXSD� 7RSOXOXNODUÕ� 0DKNHPHVLne (ATM) 
EDúYXUXODELOLU� 
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�QF�� �U�oKDQ� KDNNÕ��� ��� ÕQFÕ� �EDúYXUXQXQ� %�OWHQGH� LOkQÕ��� ��� XQFX� �oHúLGLQ� WHNQLN�
EDNÕPÕQGDQ�LQFHOHQPHVL������ÕQFÕ��LQFHOHPH�UDSRUX������LQFL��JHoLFL�LVPLQ�NHVLQOHúPHVL���
44 üncü (teVFLOLQ�LOkQÕ��PDGGHOHUGH�EHOLUWLOHQ�LúOHPOHUGH�HNVLNOLNOHU�\DSÕOGÕ÷Õ�JHUHNoHVLQH�
GD\DQDELOLU��%LWdHú.�P��������7HVFLOH�LWLUD]�HGHQ�NLúLOHU��LWLUD]D�DLW�EDúYXUX�GLOHNoHVLQL�
YH� LWLUD]ÕQÕ� GHVWHNOH\LFL� EHOJHOHUL� YH� LWLUD]� �FUHWLQL� \DWÕUGÕ÷ÕQD� GDLU� EHOJH\L� *HQHl 

0�G�UO�÷H� YHUPHN� ]RUXQGDGÕU� �%LWdHú.� <|Q�� P�������� *HQHO� 0�G�UO�N�� RWX]� J�Q�
LoLQGH� \HULQH� JHWLULOPHN� �]HUH�� LWLUD]� HGHQGHQ� LWLUD]ÕQÕ� GHVWHNOH\LFL� HN� ELOJL�� EHOJH� YH�
materyali isteyebilir. Bu süre içinde gerekli bilgi ve belgeler verilmezse itiraz hiç 

yapÕOPDPÕú�VD\ÕOÕU� �%LWdHú.�<|Q��P��������*HQHO�0�G�UO�N� LWLUD]�GLOHNoHVL�YH�HNOHULQ�
ELU�|UQH÷LQL�KDN�VDKLELQH�YH�,VODKoÕ�+DNNÕ�7HVFLO�.RPLWHVLQH�J|QGHUHUHN��KDN�VDKLELQLQ�
LWLUD]�YH�JHUHNoHOHUL�KDNNÕQGDNL�J|U�úOHULQL�RWX]�J�Q�LoLQGH�JHUHNoHOHUL\OH�ELUOLNWH�\D]ÕOÕ�
RODUDN�ELOGLUPHVLQL�LVWHU��%LWdHú.�<|Q��P�������� 

,VODKoÕ� +DNNÕ� 7HVFLO� .RPLWHVLQLQ�� LWLUD]� HGHQLQ� GLOHNoHVLQGH� \HU� DODQ� ELOJL� YH�
EHOJHOHUL� LQFHOHPH� VRQXFXQGD�� ÕVODKoÕ� KDNNÕQÕQ� YHULOPHVL� LOH� LOJLOL� LúOHPOHULQ� \HULQH�
JHWLULOPHGL÷L� YH\D� EX� LúOHPOHULQ� KHUKDQJL� ELULQGH� |QHPOL� HNVLNOLN� \DSÕOGÕ÷Õ� NDQÕVÕQD�
YDUÕUVD��NRQX�LOH�LOJLOL�UDSRUX�*HQHO�0�G�UO�÷H�J|QGHULU��%LWdHú.�<|Q�P��������*HQHO�
0�G�UO�N�� ,VODKoÕ� +DNNÕ� 7HVFLO� .RPLWHVLQLQ� J|U�úOHUL� GR÷UXOWXVXQGD�� ÕVODKoÕ� KDNNÕ�
WHVFLOL� LOH� LOJLOL� LúOHPLQ� JHoHUVL]OL÷LQH� YH� HNVLNOL÷LQ� \DSÕOGÕ÷Õ� DúDPD\D� NDGDU� JHUL\H�
G|Q�OHUHN� LúOHPOHULQ�\HQLGHQ�\DSÕOPDVÕQD�NDUDU�YHULU� �%LWdHú.�P�������%LWdHú.�<|Q��
P��������*|U�OG�÷���]HUH��HNVLNOLN�KDQJL�DúDPDGD� LVH��R� DúDPD\D�NDGDU�RODQ� LúOHPOHU�
LSWDO� HGLOPHNWH�� R� DúDPDGDNL� HNVLNOLNOHU� G�]HOWLOLS� \HQLGHQ� \DSÕOPDNWDGÕU�� *HQHO�
0�G�UO�N��LQFHOHPH�VRQXFXQGD�LWLUD]Õ�X\JXQ�EXOPDGÕ÷Õ�WDNGLUGH�LVH��ÕVODKoÕ�KDNNÕ�WHVFLOL�
LOH�LOJLOL�\DSÕODQ�LWLUD]Õ�UHGGHGHUHN�GXUXPX�LWLUD]�HGHQH�YH�KDN�VDKLELQH�ELOGLULU��%LWdHú.�
Yön. m.22/7). 

<XNDUÕGD� EHOLUWLOGL÷L� �]HUH�� ÕVODKoÕ� KDNNÕ�� ,VODKoÕ� +DNNÕ� 6LFLOLQH� WHVFLO�
HGLOPHNWHGLU�� %LWdHú.� <|QHWPHOL÷L�� ,VODKoÕ� +DNNÕ� 6LFLOLQH� QHOHULQ� WHVFLO� HGLOHFH÷LQL�
EHOLUWPLúWLU��%XQD�J|UH��EX�VLFLOGH��ÕVODKoÕ�KDNNÕ�LoLQ�EDúYXUX�WDULKL�YH�VLFLO�QXPDUDVÕ��KDN�
VDKLELQLQ� DGÕ�� VR\DGÕ�� X\UX÷X� YH� DGUHVL�� KDN� VDKLEL� ÕVODKoÕ� GH÷LOVH�� ÕVODKoÕQÕQ� YH\D�
ÕVODKoÕODUÕQ� DGÕ�� VR\DGÕ�� X\UX÷X� YH� DGUHVL�� oHúLGLQ� LVPL� YH� GL÷HU� �ONHOHUGH� NXOODQÕODQ�
LVLPOHUL�� WHVFLO� WDULKL� YH� QXPDUDVÕ�� oHúLGLQ� WHNQLN� |]HOOLN� EHOJHVL� YH� GL÷HU� WHNQLN�
|]HOOLNOHUL��NRUXQDQ�oHúLtle ilgili lisans, zorunlu lisans, devir, miras yoluyla intikal, rehin 

YH�KDFL]�JLEL�ELOJLOHU�EXOXQXU�>%LWdHú.�<|Q��P�������E�@�� 
+XNXNXPX]GD�� ÕVODKoÕ�KDNNÕ�N�W�÷�QGH��EDúYXUX�YH� ÕVODKoÕ�KDNNÕ�VLFLOLQGH��\HU�

DODQ� ELOJL� YH� EHOJHOHULQ� LOJLOL� RODQ� KHUNHVH� DoÕN� ROGX÷X� NDEXO� HGLOPLúWLU� �%LWdHú.�
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m.70/2)893��'L÷HU�ELU�LIDGH\OH��EDúYXUX�VLFLOL�YH�ÕVODKoÕ�KDNNÕ�VLFLOLQH�WHVFLO�HGLOPLú�ELOJL�
ve belgeleri ilgili olan herkes inceleyebilir. Burada ilgili olan herkes ifadesiyle, 

kanaatimizce, bu bilgi ve belgeleri incelemeGH� KXNXNv� oÕNDUÕ� RODQ� YH\D� ELOLPVHO�
DUDúWÕUPD�\DSPDN�LVWH\HQ�NLúLOHU�NDVWHGLOPLúWLU�� 

.�W�NWH� ND\GROXQDQ� ELOJL� YH� EHOJHOHULQ� LQFHOHQPHVL�� RQODUÕQ� DVÕOODUÕ� �]HULQGH�
ROPD\ÕS��NRS\DODUÕ��]HULQGH�\DSÕODFDNWÕU��%HOJHOHULQ�DVÕOODUÕ��]HULQGH�\DSÕODFDN�LQFHOHPH�
BaNDQOÕ÷ÕQ� \D]ÕOÕ� L]QL� LOH�P�PN�QG�U� �%LWdHú.�<|Q��P��������.�W�÷�Q� LQFHOHQPHVLQL�
WDOHS� HGHQ� NLúL�� *HQHO� 0�G�UO�÷H� LQFHOHPH� LVWHGL÷L� NRQXODUÕ� EHOLUWHQ� ELU� \D]Õ� LOH�
EDúYXUXU��*HQHO�0�G�UO�N��EX� WDOHEL�X\JXQ�J|U�UVH��.�W�÷�Q� LQFHOHQPHVLQH� L]LQ�YHULU�
�%LWdHú.�<ön. m.39/4). 

.DQXQGD��.�W�÷�Q�LQFHOHQPHVL�KXVXVXQGD��NDPXQXQ�LQFHOHPHVLQH�DoÕN�ROPD\DQ�
ELU�NRQX�GD�EHOLUWLOPLúWLU��%XQD�J|UH���UHWLOPHVL�YH\D�oR÷DOWÕOPDVÕ��GL÷HU�oHúLWOHULQ�V�UHNOL�
NXOODQÕPÕQÕ�JHUHNWLUHQ�oHúLWOHULQ��\DQL��KLEULG�oHúLWOHULQ��VDKLEL��oHúLGH�ait bilgi, belge ve 

WHVWOHULQ� LQFHOHPH�GÕúÕQGD� WXWXOPDVÕQÕ� LVWH\HELOLU� �%LWdHú.�P������894. Bu talep, Genel 

0�G�UO�÷H� \D]ÕOÕ� RODUDN� \DSÕOÕU� �%LWdHú.�<|Q��P����VRQ� IÕNUD���%X�G�]HQOHPH��KLEULG�
oHúLWOHUOH�LOJLOL�ELOJLOHULQ�JL]OLOLN�LoLQGH�NDOPDVÕ�LoLQ�NDEXO�HGLOPLúWLU895. Özellikle hibrid 

oHúLWOHUOH� LOJLOL� WHNQLN� LQFHOHPHOHULQ� |÷UHQLOPHVL�� RQODUÕQ� ÕVODK� XVXOOHULQLQ� �o�QF��
NLúLOHUFH� |÷UHQLOPHVLQH� \RO� DoDU�� EX� GXUXP� GD� ÕVODKoÕQÕQ� EX� YHULOHUL� JL]OLOLN� LoLQGH�
VDNODPDVÕQÕ�HQJHOOHU896.  

 %LWdHú.� P������� ,VODKoÕ� +DNNÕ� 6LFLOLQLQ� ROXúWXUXOPDVÕQGD� %DNDQOÕ÷D� J|UHY�
YHUPLúWLU��7DUÕP�%DNDQOÕ÷Õ�QH]GLQGH�oHúLWOHULQ�WHVFLOL�\DSÕOPDNWDGÕU��,VODKoÕ�+DNNÕ�6LFLOL��
UHVPL� VLFLOOHUGHQGLU�� 5HVPv� PHPXUODU� WDUDIÕQGDQ� WXWXODQ� N�W�NOHUH� ³UHVPv� VLFLOOHU´�
denir897��6LFLO�ND\GÕ�DNVL�LVSDW�HGLOLQFH\H�NDGDU�GR÷UX�VD\ÕOÕU��70.�P�����'L÷HU�\DQGDQ��
,VODKoÕ�+DNNÕ�6LFLOLQH�WHVFLO��NXUXFX�HWNL\H�VDKLSWLU��=LUD��ÕVODKoÕ�KDNNÕ�VÕIDWÕ��JHOLúWLULOHQ�
\HQL� oHúLGLQ� %LWdHú.� X\DUÕQFD� VLFLOH� WHVFLO� HGLOPHVL\OH� ND]DQÕOÕU�� 'ROD\ÕVÕ\OD��
%LWdHú.¶QÕQ� WDQÕGÕ÷Õ� \HWNLOHULQ� �o�QF�� NLúLOHUH� NDUúÕ� LOHUL� V�U�OHELOPHVL� LoLQ�� ÕVODKoÕ�
KDNNÕQÕQ� WHVFLOL� JHUHNLU�� ,VODKoÕ� KDNNÕ�� VLFLOH� WHVFLO� HGLOPHPLúVH�� \HQL� ELWNL� oHúLGL�
JHOLúWLUHQ�NLúL��KDNNÕQÕ�%LWdHú.�X\DUÕQFD�GH÷LO�GH��JHQHO�K�N�POHU�>KDNVÕ]�UHNDEHW��77.�
P������ KDNVÕ]� ILLO� �%.�P���� YG��@� X\DUÕQFD� LOHUL� V�UHELOLU�� %XQXQOD� ELUOLNWH�� \HQL� oHúLW�
�]HULQGHNL�ÕVODKoÕ�KDNNÕQÕ�VLFLOH�WHVFLO�HWWLUPHPLú�NLúL��NHQGL�oHúLGL�LoLQ�EDúNDVÕQÕQ�ÕVODKoÕ�
KDNNÕ� DOPDVÕQÕ� %LWdHú.� X\DUÕQFD� HQJHOOH\HELOLU�� =LUD�� ÕVODKoÕ� KDNNÕ� DOÕQPDN� LVWHQHQ�
oHúLGLQ� KHUNHVoH� ELOLQHQ� oHúLWOHUGHQ� IDUNOÕ� ROPDVÕ� JHUHNLU� �%LWdHú.� P����� <DSÕODQ�
                                                
893�$\QÕ�G�]HQOHPH�&395�P����YH���¶GH�GH�NDEXO�HGLOPLúWLU� 
894�$\QÕ�G�]HQOHPH�LoLQ�EN]��&395�P������ 
895 Kooij, a.g.e, s. 144. 
896 Bkz. Bölüm 2, § 2, III. 
897�$NLSHN�$NÕQW�UN��D�J�H���V������(ULú�*|QHQ��$oÕNODPDOÕ-øoWLKDWOÕ�(Q�6RQ�'H÷LúLNOLNlerle Birlikte Türk 
7LFDUHW�.DQXQX�7LFDUL�øúOHWPH�YH�ùLUNHWOHU�����%DVNÕ��&����$QNDUD��������V����� 
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EDúYXUXQXQ� KHUNHVoH� ELOLQHQ� NHQGL� oHúLGLQGHQ� IDUNOÕ� ROPDGÕ÷ÕQÕ� YH\D� EDúYXUDQÕQ� KDN�
VDKLEL�ROPDGÕ÷ÕQÕ�LWLUD]�\ROX\OD�LOHUL�V�U�OHELOLU��%LWdHú.�P������� 

<XNDUÕGD� LIDGH�HGLOGL÷L��]HUH�� ,VODKoÕ�+DNNÕ�6LFLOL� LOJLOL�KHUNHVLQ� LQFHOHQPHVLQH�
DoÕNWÕU�� 6LFLOLQ� DOHQL� ROPDVÕ�� EX� VLFLOH� J�YHQLOHUHN� L\LQL\HWOH� KDN� LNWLVDEÕQÕ� P�PN�Q�
NÕOPD]898�� =LUD�� ÕVODKoÕ� KDNNÕQD� LOLúNLQ� VLFLO�� WDSX� VLFLOLQGHQ� ]L\DGH�� WLFDUHW� VLFLOLQH�
EHQ]HPHNWHGLU�� 7DSX� VLFLOL� EDNÕPÕQGDQ� 70.� P�����¶GH� ³>W@DSX� N�W�÷�QGHNL� WHVFLOH�
L\LQL\HWOH� GD\DQDUDN� P�ONL\HW� YH\D� ELU� EDúND� D\Qv� KDN� ND]DQDQ� �o�QF�� NLúLQLQ� EX�
ND]DQÕPÕ�NRUXQXU´�GHQGL÷L�KDOGH��77.�P���899�YH�%LWdHú.�P���-45’de böyle bir hüküm 

G�]HQOHQPHPLúWLU��.H]D��K�N�PV�]O�÷H�LOLúNLQ�P���¶GH�EHOLUWLOGL÷L��]HUH��ÕVODKoÕ�KDNNÕ�
JHUoHN�ÕVODKoÕ�ROPD\DQ�ELU�NLúL�DGÕQD�\DSÕOPÕúVD��EX�NLúLGHQ�L\LQL\HWOH�KDN�ND]DQÕOPDVÕ�
NRUXQPD\DFDNWÕU�� =LUD�� K�N�PV�]O�N�� EHOOL� GXUXPODU� GÕúÕQGD� KHUNHVH� NDUúÕ� HWNLOLGLU900. 

6LFLOH�L\LQL\HWOH�GD\DQDQ�NLúL��DQFDN�WD]PLQDW�LVWeyebilir901.  

 

 

 
 
 
 
 
 
 
 

                                                
898 Sicile güven ilkesi, hukukî sebebi bulunmayan ve ya geçerli olmayan bir kayda dayanarak hak iktisap 
HGHQ�L\LQL\HWOL�NLúLQLQ�EX�LNWLVDEÕQÕQ�NRUXQGX÷X�KDOOHUGH�JHoHUOLGLU��$UNDQ��7LFDUv�øúOHWPH��V������ 
899� 77.� P���¶XQ� NHQDU� EDúOÕ÷Õ� ³VLFLOH� LWLPDW´� ROVD� GD�� PDGGH� \ROVX]� WHVFLOH� GD\DQDUDN� KDUHNHW� HGHQ�
L\LQL\HWOL� NLúLQLQ� KDN� ND]DQPDVÕ� KXVXVXQX� G�]HQOHPHPLúWLU� �$UNDQ�� 7LFDUv� øúOHWPH�� V������� %X� K�N�P��
sicilin olumOX��ROXPVX]�GL\H�DGODQGÕUÕODQ�HWNLOHULQL�G�]HQOHPHNWHGLU��2OXPOX�HWNL���o�QF��NLúLOHULQ�WHVFLO�
HGLOHQ� KXVXVODUÕ� ELOPHGL÷LQL� LOHUL� V�UHPHPHVL�� ROXPVX]� HWNL� LVH�� WHVFLO� YH\D� LOkQÕQGD� HNVLNOLN� RODQ� ELU�
KXVXVXQ�� �o�QF�� NLúLOHUH� NDUúÕ� DQFDN� ELOGLNOHUL� LVSDW� HGLOPHN� úDUWÕ\OD� LOHUL� V�U�OHELOPHVLGLU� �3RUR\�
5HKD�<DVDPDQ�+DPGL��7LFDUv�øúOHWPH�+XNXNX������%DVÕ��øVWDQEXO��������V����-191). 
900�+�N�PV�]O�NOH�LOJLOL�D\UÕQWÕOÕ�DoÕNODPD�LoLQ�EN]��%|O�P�������� 
901� 7LFDUHW� VLFLOLQH� L\LQL\HWOH� GD\DQÕODUDN� KDN� ND]DQÕOPD\ÕS�� WD]PLQDW� LVWHQHELOHFH÷LQH� LOLúNLQ� EN]��
.DUD\DOoÕQ��<DúDU��7LFDUHW�+XNXNX��,��*LULú-7LFDUv�øúOHWPH�����%DVNÕ��$QNDUD��������V������3RUR\�<DVDPDQ��
D�J�H���V�������(ULú��D�J�H���V����� 
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BÖLÜM 5.  ISLAHÇI HAKKININ KAPSAMI VE SINIRLARI 

 

�����+DNNÕQ�.DSVDPÕ 
 

6RQ� ]DPDQODUGD�� WHNQRORML� DODQÕQGD� WDUÕP� VHNW|U�QGHNL� EXOXúODU� �U�Q-tohum 

HQG�VWULVLQGH� \R÷XQ� UHNDEHWL� RUWD\D� oÕNDUPÕúWÕU�� 7RKXP� úLUNHWOHUL�� NHQGL� EXOXúODUÕQÕQ�
NDUúÕOÕ÷ÕQÕ� HOGH� HWPHN� LoLQ� GDKD� JHQLú� YH� GDKD� NXYYHWOL� VÕQDv� P�ONL\HW� KDNODUÕ�
DUDPÕúODUGÕU902��%X� DQODPGD�ELWNL� ÕVODKoÕ� KDNNÕQÕQ� WDQÕQPDVÕ�� VDGHFH� ÕVODKoÕ\D� EDúDUÕVÕ�
LoLQ� YHULOHQ� ELU� |G�O� ROPD\ÕS�� D\QÕ� ]DPDQGD� \DWÕUÕPODUÕQÕQ� NDUúÕOÕ÷ÕQÕQ� NHQGLVLQH�
dönmeVLQL�GH�VD÷ODPDNWÕU��%X�QHGHQOH��ELWNL�ÕVODKÕ�NDUúÕOÕ÷ÕQGD�HOGH�HGLOHQ�ND]DQoODUÕQ��
ELWNL� ÕVODKÕ� LoLQ� YHULOHQ� ]DKPHWH� �KDUFDQDQ� PDVUDIODU� YH� ]DPDQ� ND\EÕQD�� GH÷PHVL�
gerekir903. 

%XQD� NDUúÕOÕN�� ELWNL� ÕVODKoÕODUÕ� LoLQ� SDWHQW� YH\D� ÕVODKoÕ� KDNNÕ� NRUXPDODUÕQÕQ�
kuvvHWOHQGLULOPHVLQH�NDUúÕ�oÕNÕOGÕ÷ÕQÕ�GD�EHOLUWPHN�JHUHNLU��%XQXQ�QHGHQL��VÕQDv�P�ONL\HW�
KDNODUÕQÕQ� NXYYHWOHQGLULOPHVLQLQ�� ELWNL� JHQHWLN� ND\QDNODUÕQD� HULúLPL� VÕQÕUOD\DFD÷Õ�
G�ú�QFHVLGLU�� %X� GXUXPXQ�� \HQL� ÕVODKODUÕQ� \DSÕOPDVÕQÕ� HQJHOOHPH� VXUHWL\OH� JOREDO� JHQ�
haYX]XQXQ� GDUDOPDVÕQD�� GROD\ÕVÕ\OD� GD� JHQHWLN� HUR]\RQD� NDWNÕ� VD÷OD\DFD÷Õ�
korkusudur904�� $\QÕ� úHNLOGH�� VÕQDv� KDNODUÕQ� NXYYHWOHQGLULOPHVLQLQ� WRKXP� HQG�VWULVLQGH�
\�NVHN� WRKXP�PDOL\HWOHULQH� QHGHQ�RODFD÷Õ��EXQXQ� LVH�N�o�N�oLIWoLOHULQ�YDUOÕ÷ÕQÕ� WHKGLW�
HGHFH÷L�HQGLúHVL� LOHUL� V�U�OP�úW�U905��$\UÕFD��VÕQDv�KDNODUÕQ�JHQLúOHWLOPLú�úHNLOGH��\DQL��
ÕVODKoÕ� LVWLVQDVÕ� ROPDNVÕ]ÕQ�� NDEXO��� |]HO� ÕVODKoÕODUÕQ� GDKD� N�o�N� ÕVODKoÕODUÕ� SD]DUÕQ�
GÕúÕQD�oÕNDUPDN�LoLQ��HNRQRPLN�\|QGHQ�VÕNÕúWÕUDFD÷Õ�YH�EX�\ROOD�\HQLOLNoL�\HQL��U�QOHULQ�
yaratÕOPDVÕQD� HQJHO� ROXQDFD÷Õ� HQGLúHOHUL� GH� YDUGÕU906�� %X� HQGLúHOHUH� UD÷PHQ�� ÕVODKoÕ�
                                                
902 Pioneer Hi-%UHG� ,QW¶O� Y�� +ROGHQ� )RXQG�� 6HHGV�� ,QF��� GDYDVÕQGD� 3LRQHHU¶LQ� ND\ÕS� NkUÕQÕQ� ���PLO\RQ�
GRODUÕQ� �]HULQGH� ROGX÷X� GR÷UXODQPÕúWÕU�� %X� GXUXP�� +ROGHQ� úLUNHWLQLQ�� 3LRQHHU¶LQ� SDUHQW� KLEULG� PÕVÕU�
WRKXPODUÕQÕ�NHQGL�\DUDUÕQD�NXOODQPDVÕQGDQ�ROXúPXúWXU��*RVV��D�J�P���V��������GQ���� 
903 Derzko, a.g.m. s. 160 
904 Goss, a.g.m., s. 1399.   
905 Goss, a.g.m., s. 1399. 
906 Goss, a.g.m., s. 1399. 
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KDNNÕ� G�]HQOHPHOHUL�� WRKXP� úLUNHWOHULQLQ� VÕQDv� P�ONL\HW� KDNODUÕQÕ� NXYYHWOHQGLUPH\H�
oDOÕúPÕúWÕU�� 

%X� EDNÕPGDQ�� |QFHNL� ����� 8329� 6|]OHúPHVLQH� RUDQOD�� ����� 8329¶GD� YH�
XOXVDO�ÕVODKoÕ�KDNODUÕ�G�]HQOHPHOHULQGH��ELWNL�ÕVODKoÕODUÕ�LoLQ�PHYFXW�WHNHO�KDNODUÕQGD�ELU�
DUWÕú�VD÷ODQPÕúWÕU907��%XQXQOD�ELUOLNWH��ÕVODKoÕ�KDNNÕ��]HULQGH�WDQÕQDQ�LVWLVQDODU�QHGHQL\OH��
ÕVODKoÕ\D� WDQÕQDQ� \HWNLOHU�� SDWHQW� KXNXNXQGD� EXOXúoX\D� WDQÕQDQ� \HWNLOHUH� J|UH� GDKD�
darGÕU��=LUD��ÕVODKoÕ�KDNNÕQD�LOLúNLQ�G�]HQOHPHOHUGH�\HU�DODQ�oLIWoL�YH�DUDúWÕUPD�LVWLVQDVÕ��
SDWHQWH� LOLúNLQ� G�]HQOHPHOHUGH� \RNWXU�� .H]D�� ÕVODKoÕ� KDNNÕ� G�]HQOHPHOHULQGH� \HU� DODQ�
HVDV� RODUDN� W�UHWLOPLú� oHúLGH� �('9�� LOLúNLQ� K�N�P� SDWHQW� KXNXNXQGD� NDEXO� HGLOHQ� Hú�
GH÷HUOHU��HTXLYDOHQFH��LOH�D\QÕ�GH÷LOGLU908���,VODKoÕ�KDNNÕ�LOH�NRUXQDQ�oHúLWOHUGH�\DSÕODFDN�
HQ�N�o�N�ELU�GH÷LúLNOLN��('9�NDSVDPÕQD�JLUPHGL÷L�GXUXPGD�� ÕVODKoÕ�KDNNÕQÕQ�NRUXPD�
NDSVDPÕ�GÕúÕQGD�NDODFDNWÕU909. 

 <XNDUÕGD� LIDGH� HGLOGL÷L� �]HUH�� ����� WDULKOL� 8329�� Kak sahibinin yetkilerini 

DUWÕUPÕúWÕU��%X�6|]OHúPH��LNL�DoÕGDQ������WDULKOL�8329�6|]OHúPHVLQGHQ�IDUNOÕ�RODUDN�KDN�
VDKLELQLQ� \HWNLOHULQL� JHQLúOHWPLúWLU�� øON� RODUDN�� ����� WDULKOL� V|]OHúPHGH� \HU� DODQ�� KDN�
VDKLELQLQ� \HWNLOHQGLUPHVL� JHUHNHQ� H\OHPOHULQ� PLNWDUÕ� ����� WDULKOL� V|]OHúPHGH�
DUWÕUÕOPÕúWÕU910��øNLQFL�RODUDN�������WDULKOL�8329¶GD������¶GHQ�IDUNOÕ�RODUDN��ÕVODKoÕ�KDNNÕ�
NRUXPDVÕ��oR÷DOWÕP�PDWHU\DOLQGHQ�GR÷UXGDQ�GR÷UX\D�HOGH�HGLOHQ�KDVDW�HGLOHQ�PDWHU\DOH�
YH�HVDV�RODUDN�W�UHWLOPLú�PDWHU\DOH�GH�X]DWÕOPÕúWÕU��%LWdHú.�P����YH�&395�P���¶GH�\HU�
DODQ� ÕVODKoÕ� KDNNÕ� NDSVDPÕ� GD� ����� WDULKOL� 8329� 6|]OHúPHVL\OH� EHQ]HU� úHNLOGH�
G�]HQOHQPLúWLU�� 

,VODKoÕ�KDNNÕ�VDKLELQLQ��NRUXQDQ�oHúLW�YH�RQXQ�oR÷DOWÕP�PDWHU\DOL��]HULQGH�VDKLS�
ROGX÷X�P�QKDVÕU�KDNODU��oR÷DOWÕP�PDWHU\DOLQLQ�L]LQVL]�NXOODQÕPÕ�VRQXFX�VD÷ODQDQ�hasat 

HGLOPLú�PDWHU\DO�YH�KDVDW�HGLOPLú�PDWHU\DOGHQ�GR÷UXGDQ�HOGH�HGLOHQ��U�QOHU üzerinde de 

NDEXO� HGLOPLúWLU�� 'L÷HU� ELU� LIDGH\OH�� KDNNÕQ� NDSVDPÕQD�� NRUXQDQ� oHúLW� �WDPDPÕ� YH\D�
NÕVÕPODUÕ��� RQXQ� oR÷DOWÕP� PDWHU\DOL�� KDVDW� HGLOHQ� PDWeryal, hasat edilen materyalden 

GR÷UXGDQ� HOGH� HGLOHQ� PDPXO� PDGGHOHU� JLUPHNWHGLU� �%LWdHú.� P������� 8329�P�������
CPVR m.13/4)911�� %XQD� KDNNÕQ� DúD÷Õ� GR÷UX� DNPDVÕ� �FDVFDGH�� HWNLVL� GHQPHNWHGLU912. 

%|\OHOLNOH��KDVDW�HGLOPLú�PDWHU\DO�YH\D�KDVDW�HGLOPLú�PDWHU\DOGHQ�GR÷rudan elde edilen 

PDPXO�PDGGHOHUOH��|UQH÷LQ�SDWDWHVWHQ�HOGH�HGLOHQ�FLSV��HOPDGDQ�HOGH�HGLOHQ�HOPD�VX\X��
                                                
907 Derzko, a.g.m. s. 168 
908 EDV’ler ilgili olarak bkz. Bölüm 1, § 2. 
909 Janis/Kesan,a.g.m. s. 775 
910������6|]OHúPHVL��WLFDUv�SD]DUODPD�DPDoODUÕ�LoLQ��UHWLP��VDWÕúD�VXQPD��oHúLGLQ�YHMHWDWLI�YH\D�JHQHUDWLI�
oR÷DOWÕP�PDWHU\DOLQLQ�SD]DUODQPDVÕ�H\OHPOHUL�LoLQ�ÕVODKoÕGDQ�\HWNL�DOÕQPDVÕQÕ�HPUHGHU��P���� 
911� &395� P�����¶GH� NXOODQÕODQ� LIDGH\L�� ³PDWHU\DOGHQ� HOGH� HGLOHQ� �U�QOHU´� úHNOLQGH� GH÷LO� GH�� NRUXQDQ�
oHúLGLQ�³KDVDW�HGLOHQ�PDWHU\DOLQGHQ�GR÷UXGDQ�GR÷UX\D�HOGH�HGLOHQ��U�QOHU” olarak anlamak gerekir (Kooij, 
a.g.e., s. 32). 
912 Derzko, a.g.m. s. 167-168; Tritton, a.g.e., s. 443. 
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LOJLOL� RODUDN� \XNDUGD� VD\ÕODQ� H\OHPOHU� LoLQ� GH� KDN� VDKLELQGHQ� L]LQ� DOÕQPDVÕ� JHUHNOL�
NÕOÕQPÕúWÕU��%LWdHú.�P������YH����8329�P������YH����&395�P������YH��). 

$QFDN�� ÕVODKoÕ� KDNNÕQÕQ�� KDVDW� HGLOPLú� PDWHU\DOH� YH� PDPXO� �LúOHQLOPLú��
PDGGHOHUH�JHQLúOHPHVL��KDVDW�HGLOHQ�PDWHU\DOLQ��oR÷DOWÕP�PDWHU\DOLQLQ�L]LQVL]�NXOODQÕPÕ�
VRQXFX� HOGH� HGLOPHVLQH� ED÷OÕGÕU913�� 'L÷HU� ELU� LIDGH\OH�� H÷HU� KDVDW� HGLOPLú� PDWHU\DO��
oR÷DOWÕP� PDWHU\DOLQLQ� L]LQOL� NXOODQÕPÕ� QHWLFHVL� HOGH� HGLOPLúVH�� EX� KDVDW� HGLOPLú�
PDWHU\DOGHQ� HOGH� HGLOHQ� PDPXO� PDGGHOHU� LoLQ� KDN� VDKLELQGHQ� D\UÕFD� L]LQ� DOPDN�
gerekmeyecektir.  

Hasat edilen materyal ve bu materyalden elde edilen mamul maddeler üzerinde 

NRUXPDQÕQ� VD÷ODQPDVÕ�� KDN� VDKLELQLQ� oHúLGLQ� oR÷DOWÕP� PDWHU\DOLQLQ� NXOODQÕOPDVÕQÕ�
engellemek  için ELU� |QFHNL� DúDPDGD� PDNXO� ELU� IÕUVDWD� VDKLS� ROPD\DELOHFH÷L� GLNNDWH�
DOÕQDUDN� |QJ|U�OP�úW�U�� (÷HU� KDN� VDKLEL�� oR÷DOWÕP� PDWHU\DOLQLQ� NXOODQÕOPDVÕQÕ�
engellemek için, daha önce mDNXO�ELU�IÕUVDWD�VDKLS�ROPXú�YH�EX�KDNNÕQÕ�NXOODQPDPÕúVD��
DUWÕN�KDVDW�HGLOPLú�PDWHU\DO�YH�KDVDW�HGLOPLú�PDWHU\DOGHQ�HOGH�HGLOHQ�PDPXO�PDGGHOHU�
�]HULQGH�\HWNLVLQL�NXOODQDPD\DFDNWÕU��%LWdHú.�P��������914��gUQH÷LQ��ÕVODKoÕ��oHúLGLQLQ�
oR÷DOWÕP�PDWHU\DOLQLQ�L]LQVL]�NXOODQÕOGÕ÷Õ�ELOPHVLQH�UD÷PHQ��KDNNÕQÕ�LOHUL�V�UPHPLúVH��R�
PDWHU\DOLQ�NXOODQÕOPDVÕ�QHWLFHVL�HOGH�HGLOHQ�KDVDW�HGLOHQ�PDWHU\DO�YH\D�PDPXO�PDGGHOHU�
�]HULQGH�KDNNÕQÕ�NXOODQDPD\DFDNWÕU�� 

+DN�VDKLELQLQ��KDNNÕQÕ�NXOODQPDVÕ�NRQXVXQGD�GDKD�|QFHNL�DúDPDGD�PDNXO�IÕUVDWD�
VDKLS� ROXS� ROPDGÕ÷Õ�� PDKNHPHOHUFH�� ROD\ÕQ� W�P� KkOOHUL� GLNNDWH� DOÕQDUDN� WDNGLU�
edilecektir915�� gUQH÷LQ� oHúLGLQ� KDVDW� HGLOHQ� PDWHU\DOL�� ÕVODKoÕ� KDNNÕQÕ� NRUXPD\DQ� ELU�
�ONHGHQ�LWKDO�HGLOPLúVH�YH\D�KDNNÕQ�VDKLEL�oR÷DOWÕP�PDWHU\DOLQLQ��KDVDW�HGLOHQ��U�Q�HOde 

HWPHN�LoLQ�NXOODQÕOGÕ÷ÕQÕQ�IDUNÕQGD�GH÷LOVH�EX�GXUXP�V|]�NRQXVXGXU�RODELOLU916. Korunan 

ELU� oHúLW�� ÕVODKoÕ� KDNNÕQÕ� NRUXPD\DQ� ELU� �ONHGH� L]LQVL]� oR÷DOWÕODELOLU��%X�GXUXPGD� KDN�
VDKLEL��KDNNÕQÕ�NRUXPDN�LoLQ�ELU�IÕUVDWD�VDKLS�ROPD\DFDNWÕU��$QFDN�GDKD�VRQUD��Noruma 

VD÷ODPD\DQ� �ONHGH� L]LQVL]� oR÷DOWÕODQ� PDWHU\DOGHQ� KDVDW� HGLOHQ� PDWHU\DO� YH\D� KDVDW�
HGLOHQ�PDWHU\DOGHQ�GR÷UXGDQ�HOGH�HGLOHQ�PDPXO�PDGGHOHU�LWKDO�HGLOHELOLU��%X�GXUXPGD��
KDN� VDKLEL� ÕVODKoÕ� KDNNÕQÕ� NRUX\DQ� �ONHGH��P�QKDVÕU� KDNNÕQÕ� LOHUL� V�UHELOLU�� =LUD� DUWÕN�
KDNNÕQÕ�NRUXPDN�LoLQ�PDNXO�ELU�IÕUVDWD�VDKLS�ROPXúWXU��%X�IÕUVDWD�VDKLS�ROPDVÕQD�UD÷PHQ�
KDNNÕQÕ� NXOODQPDPÕúVD�� DUWÕN� ELU� GDKD�� R� KDVDW� HGLOHQ� PDWHU\DO� YH� KDVDW� HGLOHQ�
PDWHU\DOGHQ�HOGH�HGLOHQ�PDPXO�PDGGHOHU��]HULQGH�NXOODQÕODPD\DFDNWÕU�� 

                                                
913 Greengrass, a.g.m., s. 470; Hannig, a.g.m., s. 241. 
914 Benzer düzenleme için bkz. UPOV m.14/2 ve 3; CPVR m.13/3 ve 4. 
915 Kooij, a.g.e., s. 32. 
916 Greengrass, a.g.m., s. 470; Hannig, a.g.m., s. 241; Tritton, a.g.e., s. 434, dn. 65. 
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Bu durum sadecH� KDVDW� HGLOHQ�PDWHU\DO� YH� KDVDW� HGLOHQ�PDWHU\DOGHQ�GR÷UXGDQ�
HOGH�HGLOHQ�PDPXO�PDGGHOHU� LoLQ�V|]�NRQXGXU��%XQD�NDUúÕOÕN��NRUXQDQ�oHúLW�YH�oHúLGLQ�
oR÷DOWÕP�PDWHU\DOL��]HULQGH�KDNNÕQÕ��NRUXPD�V�UHVL�LoHULVLQGH�KHU�]DPDQ�LOHUL�V�UHELOLU� 

Belirtmek gerekir ki,�KDN�VDKLELQLQ�KDNNÕQÕ�NXOODQDPDPDVÕ��VDGHFH�R�KDVDW�HGLOHQ�
PDWHU\DOOH� LOJLOL� H\OHPOHU� LoLQGLU�� %XQD� NDUúÕOÕN�� KDVDW� HGLOHQ� PDWHU\DO� WHNUDU� �UHWLOLS�
oR÷DOWÕODPD]�� 'L÷HU� ELU� LIDGH\OH�� L]LQVL]� RODUDN� oHúLGLQ� oR÷DOWÕP� PDWHU\DOLQL� NXOODQÕS�
KDVDW�HGHQ�NLúL��EX�KDVDW�HGLOPLú�PDWHU\DOLQ�LoLQGH�EXOGX÷X�oHúLGLQ�oR÷DOWÕP�PDWHU\DOLQL�
\DQL� WRKXPODUÕ� \HQLGHQ� �UHWLS� oR÷DOWDPD]�� 'ROD\ÕVÕ\OD�� KDVDW� HGLOHQ�PDWHU\DOLQ� WHNUDU�
�UHWLOLS� KDN� VDKLELQLQ� KDNODUÕQÕQ� VRQVX]D� GHN� LKOkOL� V|]� NRQXVX� GH÷LOGLU�� � +HU� L]LQVL]�
üretimde, hak VDKLEL�KDNNÕQÕ�NXOODQDELOLU� 
 <XNDUÕGD� LIDGH� HGLOGL÷L� �]HUH�� ÕVODKoÕ� KDNNÕ� VDKLELQH� JHOLúWLUGL÷L� oHúLW� �]HULQGH 

inhisarî yetkiler YHULOPLúWLU� 8329¶XQ� ÕVODKoÕ� KDNNÕQÕQ� NDSVDPÕQD� LOLúNLQ� LIDGHVLQGHQ��
\HWNLOHULQ� VÕQÕUOD\ÕFÕ� RODUDN� EHOLUOHQPHGL÷L� DQODúÕOPDNWDGÕU�� %X� QHGHQOH�� �\H� GHYOHWOHU�
ÕVODKoÕ� KDNNÕ� VDKLELQLQ� \HWNLOHQGLUPHVL� JHUHNHQ� H\OHPOHUL�� ÕVODKoÕ� KDNNÕ� LVWLVQDODUÕ� YH�
KDNNÕQ�W�NHQPHVL�GÕúÕQGD�JHQLúOHWHELOHFHNWLU��8329�P�������� 

%LWdHú.¶GD� ÕVODKoÕ�KDNNÕ�VDKLELQLQ�\HWNLOHQGLUPHVL�JHUHNHQ�H\OHPOHU�8329�LOH 

EHQ]HU� úHNLOGH�G�]HQOHQPLúWLU��%XQD�J|UH�� NRUXQDQ�oHúLGLQ���UHWLPL� YH\D� oR÷DOWÕOPDVÕ��
oR÷DOWÕP� DPDFÕ\OD� KD]ÕUODQPDVÕ�� VDWÕúD� DU]� HGLOPHVL�� VDWÕOPDVÕ� YH\D� GL÷HU� úHNLOOHUGH�
SL\DVD\D� V�U�OPHVL�� LKUDo� YH\D� LWKDO� HGLOPHVL�� EXUDGD� VD\ÕODQ� DPDoODUGDQ� ELUL� LoLQ�
dHSRODQPDVÕ��KXVXVXQGD�KDN�VDKLELQH� LQKLVDUv�\HWNLOHU�YHULOPLúWLU� �%LWdHú.�P������917. 

%X� KDNODUÕ� NXOODQPDN� LVWH\HQ� NLúLQLQ�� ÕVODKoÕ� KDNNÕ� VDKLELQGHQ� L]LQ� DOPDVÕ� JHUHNLU��
,VODKoÕ� KDNNÕQ� VDKLEL�� �o�QF�� NLúL\H� YHUGL÷L� \HWNLQLQ� NDSVDPÕQÕ� VÕQÕUODQGÕUDELOLU� YH\D�
úDUWD�ED÷OD\DELOLU��%LWdHú.�P������918.  

,VODKoÕ� KDNNÕ� VDKLELQLQ� \XNDUÕGD� VD\ÕODQ� \HWNLOHUL� &395� YH� D\QÕ� úHNLOGH�
%LWdHú.¶GD� VÕQÕUOÕ� RODUDN� EHOLUOHQPLúWLU919�� 'ROD\ÕVÕ\OD�� EXQODU� GÕúÕQGD� NDODQ� H\OHPOHU�
LoLQ� ÕVODKoÕ� KDNNÕ� VDKLELQGHQ� ELU� L]LQ� DOPDN� JHUHNPH]��$QFDN belirtelim ki,  bu liste, 

NRUXQDQ�oHúLGLQ�PDWHU\DOLQLQ�QLKDv� W�NHWLP�YH� ÕVODKoÕ�KDNNÕ� LVWLVQDODUÕ�GÕúÕQGD�\HWNLVL]�
KHU�ELU�NXOODQÕPÕQÕ�\DVDNODPDNWDGÕU��� 

,VODKoÕ�KDNNÕ�VDKLELQH� WDQÕQDQ�EX�\HWNLOHUGHQ�ELUL��NRUXQDQ�oHúLGL üretmek veya 

oR÷DOWPDNWÕU� Üretim YH\D��UHWPH���U�Q�YH\D�oR÷DOWÕP�PDWHU\DOL�HOGH�HWPHN� LoLQ�ELWNL�
\HWLúWLULOPHVLQL� LIDGH� HGHU� �%LWdHú.� P���K��� dR÷DOWÕP� YH\D� oR÷DOWPD�� ³>D@VÕO� YH\D�
HEHYH\Q�ELWNLOHUOH�D\QÕ�|]HOOL÷L�WDúÕ\DQ�ELU�VRQUDNL�QHVLO�ELWNLOHULQ�HOGH�HGLOPHVLQL´�LIDGH�
HGHU� �%LWdHú.�P���J��� %XUDGD�� ELWNL� oHúLGLQL� �UHWPHN� YH\D� oR÷DOWPDN�� KDNND� WHFDY�]�

                                                
917 Benzer düzenleme için bkz. UPOV m.14/1; CPVR m.13/2. 
918 Benzer düzenleme için bkz. UPOV m.14/1 (b); CPVR m.13/2.   
919 Kooij, a.g.e., s. 31. 



 140 

LoLQ�\HWHUOL�ROXS���UHWLOHQ�YH\D�oR÷DOWÕODQ�ELWNLOHULQ�YH\D�oR÷DOWÕP�PDWHU\DOLQLQ� WLFDUHWH�
NRQXOPDVÕ�úDUW�GH÷LOGLU920.  

%LU� GL÷HU� \HWNL�� oR÷DOWÕP� DPDFÕ\OD� KD]ÕUODPDGÕU�� %X� LIDGH�� oHúLGLQ� oR÷DOWÕP�
PDWHU\DOOHULQL�� WHPL]OHPHN�� NXUXWPDN� JLEL� H\OHPOHUL� LoHULU�� .LúL� EX� H\OHPL� NHQGLVL�
\DSDELOHFH÷L�JLEL��WRKXP�KD]ÕUOD\ÕFÕODUÕQD921�GD�\DSWÕUDELOLU�� 

6DWÕú� ÕVODKoÕ�KDNNÕ�VDKLELQLQ�\HWNLOHQGLUPHVL�JHUHNHQ�ELU�GL÷HU� H\OHPGLU��6DWÕú��
ELU�EHGHO�NDUúÕOÕ÷ÕQGD��ELU�PDO��]HULQGHNL�P�ONL\HW�KDNNÕQÕQ�NDUúÕ�WDUDID�JHoLULOPHVLQLQ�
WDDKK�W� HGLOGL÷L� ELU� V|]OHúPHGLU� �%.� P������� 6DWÕú� V|]OHúPHVL� ELU� WDDKK�W� LúOHPL�
QLWHOL÷LQGH� ROGX÷XQGDQ�� NLúL� KHQ�]� VDKLS� ROPDGÕ÷Õ� úH\OHUL� GH� VDWDELOLU��$QFDN�� EXUDGD�
VDWÕú� V|]OHúPHVLQLQ� \DSÕOPDVÕ� WHN� EDúÕQD� LKOkO� H\OHPLQL� JHUoHNOHúWLUPH]922�� øKOkOLQ�
JHUoHNOHúHELOPHVL� LoLQ�� VDWÕODQ� PDWHU\DOLQ� WHVOLP� HGLOPLú� ROPDVÕ� YH\D� HQ� D]ÕQGDQ�
VDWÕFÕQÕQ�VDWWÕ÷Õ�PDWHU\DOLQ�WHVOLPLQL�JHUoHNOHúWLUHELOHFHN�GXUXPGD�ROPDVÕ�JHUHNLU��(÷HU�
VDWÕFÕ�� VDWWÕ÷Õ�PDWHU\DOL� WHVOLP� HGHELOHFHN�GXUXPGD�GH÷LOVH�� VDGHFH� VDWÕú� V|]OHúPHVLQLQ�
\DSÕOPÕú�ROPDVÕ923�WHFDY�]�LoLQ�\HWHUOL�GH÷LOGLU924��gUQH÷LQ��\HQL�ELWNL�oHúLGLQH�YH\D�RQXQ�
oR÷DOWÕP� PDWHU\DOLQH� VDKLS� ROPDGDQ� ELU� VDWÕú� V|]OHúPHVL� \DSDQ�� V|]OHúPH\L� \HULQH�
JHWLUHPH\HFH÷LQGHQ�� KDN� VDKLELQLQ� ELU� KDNNÕQÕ� LKOkO� HWPLú� ROPD\DFDNWÕU�� � %XQXQOD�
ELUOLNWH�� NLúL� oHúLGLQ� oR÷DOWÕP� PDWHU\DOLQL� HGLQLS� WHVOLP� HGHELOHFHN� GXUXPD� JHOPLúVH��
LKOkO�H\OHPL�JHUoHNOHúPLú�ROXU��� 

%LWdHú.�� VDGHFH� VDWÕúÕ�YH�VDWÕúD�VXQPD\Õ�\DVDNODPDPÕú��D\UÕFD�GL÷HU�úHNLOOHUGH�
piyasaya sürmeyi� GH� \DVDNODPÕúWÕU� �P������G��� %X� QHGHQOH�� oHúLGLQ� |G�Qo� YHULOPHVL��
ED÷ÕúODQPDVÕ�� WLFDUv� ELU� DPDo� WDúÕQPDGDQ� \DQL� ELU� �FUHW� DOÕQPDGDQ� GD÷ÕWÕOPDVÕ�� oHúLW�
�]HULQGH�EDúNDVÕQD�NXOODQÕP�KDNNÕ� WDQÕQPDVÕ� GD� \DVDN�H\OHP� WHúNLO� HGHFHNWLU��.ÕVDFD��
hak sahLELQLQ�NRUXQDQ�oHúLW��]HULQGHNL�GHQHWLP�\HWNLVLQLQ�VRQD�HUPHVLQL�VD÷OD\DQ�E�W�Q�
ILLOOHU�� SL\DVD\D� V�UPH� RODUDN� GH÷HUOHQGLULOHELOLU925. Piyasaya sürme, materyalin sevki 

DQÕQGD� EDúODGÕ÷ÕQGDQ�� \XUW� GÕúÕQD� J|QGHULOPHVL� �WDúÕQPDVÕ�� LoLQ� WDúÕ\ÕFÕ\D� WHVOLPL�
durumunGD� SL\DVD\D� V�UPH� JHUoHNOHúPLúWLU926�� $QFDN�� WLFDUv� DPDo� WDúÕPDGDQ� NLúLVHO�
                                                
920 BeOLUWPHN�JHUHNLU�NL��EX�oR÷DOWÕP��úDKVL�DPDoOD�VÕQÕUOÕ�NDODQ�WLFDUv�DPDo�WDúÕPD\DQ�ELU�H\OHP�YH\D�\HQL�
oHúLW�ÕVODKÕQD�\|QHOLN�ELU�H\OHP�JLEL��ÕVODKoÕ�KDNNÕ�LVWLVQDVÕQD�JLUHQ�ELU�H\OHP�LVH��KDNND�ELU�WHFDY�]�WHúNLO�
etmez. 
921�7RKXP�KD]ÕUOD\ÕFÕODUÕ�LoLQ�EN]��%|lüm 5, § 2, II. 
922 Patentle ilgili olarak bkz. Morishita, R. Robert, “Patent Infringment After GATT: What is an Offer to 
6HOO"��8WDK�/DZ�5HYLHZ��9RO������������V�������6DUDo��7DKLU��3DWHQWWHQ�'R÷DQ�+DNND�7HFDY�]�YH�+DNNÕQ�
.RUXQPDVÕ��$QNDUD��������V������ 
923 (GLPLQ� LIDVÕ� VDGHFH� ERUoOX� LoLQ� LPNDQVÕ]VD� �VXEMHNWLI� LPNkQVÕ]OÕN��� \HQL� GL÷HU� ELU� NLPVH� HGLPL� LID�
HGHELOHFHN�GXUXPGD�LVH�V|]OHúPH�JHoHUOLGLU��(UHQ��D�J�H���V�������$QFDN��LPNDQVÕ]OÕN�REMHNWLI��\DQL�KHUNHV�
LoLQ�V|]�NRQXVX�LVH��EX�GXUXPGD�V|]OHúPH�JHoHUVL]Gir (Eren, a.g.e., s.295).  
924 Patentle ilgili olarak bkz. Morishita, a.g.m., s. 909; Saraç, a.g.e. s. 179. 
925�1LWHNLP��$OPDQ�3DWHQW�.DQXQX�P����VDWPD�NDYUDPÕ�\HULQH�VDWPD\Õ�GD�LoLQH�DODQ��SDWHQW�VDKLELQLQ��U�Q�
�]HULQGHNL�GHQHWLP�\HWNLVLQLQ�VRQD�HUGL÷L�E�W�Q�KkOOHUL�NDSVDPDN�DoÕVÕQGDQ�³SL\DVD\D�V�UPHN´�NDYUDPÕQÕ�
NXOODQPÕúWÕU��6DUDo��D�J�H���V������GQ������� 
926 Patenle ilgili olarak bkz. Krausse/Kathlun/Lindenmaier, Das Patentgesetz, München, 1970,  § 6 
Randnummer 39 (Saraç, a.g.e., s. 182’den naklen). 



 141 

DPDoOÕ�NXOODQPDN� LoLQ�GHSR�\HULQH�NDGDU��U�Q�Q� WDúÕQPDVÕ�SL\DVD\D�V�UPH�QLWHOL÷LQGH�
ROPDGÕ÷ÕQGDQ�ELU�LKOkO�WHúNLO�HWPH\HFHNWLU�� 

6DWÕú� \DQÕQGD�� VDWÕúD� DU]� HGLOPH de hak sahibinin yetkilendirmesi gereken 

H\OHPOHU� DUDVÕQGD� LIDGH� HGLOPLúWLU� �%LWdHú.� P������F��� 6DWÕúD� DU]� HGLOPH�� GL÷HU�
\HWNLOHQGLUPH�JHUHNHQ� �VDWÕú���UHWLP�� oR÷DOWPD�JLEL�� H\OHPOHUGHQ�ED÷ÕPVÕ]�ELU� WHFDY�]�
KkOLGLU�� %X� QHGHQOH� ILLOHQ� VDWÕú� JHUoHNOHúPHVH� ELOH�� VDWÕúD� DU]� HWPH�� ihlâl fiilini 

ROXúWXUDFDNWÕU��6DWÕúD�DU]�HGLOPH��VDGHFH�%.�DQODPÕQGD�VDWÕú�V|]OHúPHVL�\DSÕOPDVÕ�LoLQ�
DU]Õ�GH÷LO��SL\DVD\D�GL÷HU�úHNLOOHUGH�V�UPH�LoLQ�DU]�HGLOPH\L�GH�NDSVDPDOÕGÕU��'L÷HU�ELU�
LIDGH\OH�� VDGHFH�P�ONL\HWL� GHYUH� \|QHOLN� VDWÕú� V|]OHúPHVL� GH÷LO� GH� GL÷HU� ERUoODQGÕUÕFÕ�
LúOHPOHUH� \|QHOLN� WHNOLIOHU� GH� EX�NDSVDPGD�GH÷HUOHQGLULOPHOLGLU927��6DWÕúD� DU]� HWPHQLQ��
NDPX\D�\|QHOLN�ROPDVÕ�JHUHNPH\LS��WHN�ELU�NLúL\H�\|QHOLN�GH�ROPDVÕ�P�PN�QG�U��.H]D��
WHNOLILQ�VDWÕFÕGDQ�YH\D�DOÕFÕGDQ�JHOPHVL�GH�ELU�|QHP�WHúNLO�HWPH]928��$\UÕFD��VXQPDQÕQ�
úHNOL� � YH\D� XVXO�� GH� |QHP� WDúÕPD]�� 0DWHU\DOLQ� VHUJL� VDORQODUÕQGD� YH\D� IXDUODUGD�
VHUJLOHQPHVL��LOkQODUOD�GX\XUXOPDVÕ�\ROX\OD�VDWÕúD�DU]HGLOPHVL�P�PN�Q�RODELOHFH÷L�JLEL��
sözlü olarak da sunma mümkün olabilir929. 

6DWÕúD� DU]� �VXQPD��� KXNXNv� YH� ROD÷DQ� DQODPGD� GH÷HUOHQGLULOHELOLU�� +XNXNv�
DQODPGD�VXQPD��V|]OHúPHQLQ�NXUXOPDVÕ�LoLQ�JHUHNOL�ELU�XQVXU�RODQ�LFDED�WHNDE�O�HGHU930. 

øFDS��V|]OHúPHQLQ�E�W�Q�HVDVOÕ�XQVXUODUÕQÕ�NDSVDPDOÕGÕU��%X�QHGHQOH��VDWÕúÕ�DUWÕUPDN�LoLQ�
\DSÕODQ�SURPRV\RQODU��UHNODPODU��LOkQODU�VXQPD�WDQÕPÕ�GÕúÕQGDGÕU��%XQD�NDUúÕOÕN��EXQODU�
VXQPDQÕQ� ROD÷DQ� DQODPÕ� LoLQGHGLU�� 6XQPDQÕQ� ROD÷DQ� DQODPÕ� ELU� |QHUL� YH\D� WDOHEL�
içerir931��(WNLOL�ELU�NRUXPD�LoLQ�VXQPDQÕQ�ROD÷DQ�DQODPÕ�NDEXO�HGLOPHOLGLU932. 

 øKUDo� YH\D� LWKDO� HWPHN eylemi de inhisarî yetkinLQ� NDSVDPÕQGDGÕU� �%LWdHú.�
P������H���%LWNL�oHúLGLQLQ�YH\D�oR÷DOWÕP�PDWHU\DOLQLQ��YH�KDVDW�HGLOPLú�PDWHU\DO�YH�KDVDW�
HGLOPLú�PDWHU\DOGHQ�GR÷UXGDQ�HOGH�HGLOHQ��U�QOHULQ��LWKDOLQLQ�\DSÕOGÕ÷Õ��ONHQLQ��ÕVODKoÕ�
KDNNÕQD�NRUXPD�VD÷OD\ÕS�VD÷ODPDPDVÕ�|QHP�WDúÕPD]��,VODKoÕ�KDNNÕ�W�NHQPHGL÷L�V�UHFH��
LWKDO�YH�LKUDo��KDN�VDKLELQGHQ��L]LQ�DOÕQPDVÕ�JHUHNHQ�ELU�H\OHPGLU��� 

øWKDO� H\OHPLQLQ� KDNND� WHFDY�]� WHúNLO� HGHELOPHVL� LoLQ�� \DSÕODQ� LWKDODWÕQ� WLFDUv�
DPDoOD� \DSÕOPDVÕ�� \DQL� PDWHU\DOL� �UHWPH�� oR÷DOWPD�� VDWPD� YH\D� GL÷HU� ELU� úHkilde 
                                                
927 Benzer G�]HQOHPHQLQ� \HU� DOGÕ÷Õ� SDWHQWOH� LOJLOL� RODUDN� LIDGH� HGLOGL÷L� �]HUH�� VDWÕúD� VXQPD� VDQNL� VDWÕú�
GÕúÕQGDNL� WHNOLIOHUL�NDSVDPD\DFDN�JLEL�J|U�QPHVLQH�UD÷PHQ��NXOODQPD\D�\|QHOLN�KDUHNHWOHU�GH�VXQPDQÕQ�
NDSVDPÕQGDGÕU�>�2EHUODQGHVJHULFKW�.DOVUXKH�*585�����������������D\QÕ�\|QGH�%*+�*585������������
360) (Saraç, a.g.e., s. 65, dn. 164’den naklen)]. 
928 Patentle ilgili olarak bkz. Saraç, a.g.e., s. 67. 
929 Patentle ilgili olarak bkz. Saraç, a.g.e., s. 67. 
930 Patentle ilgili olarak bkz. Morishita, a.g.m., s. 909; Saraç, a.g.e., s. 67. 
931 Patentle ilgili olarak bkz. Saraç, a.g.e., s. 67. 
932� 1LWHNLP�� SDWHQWOH� LOJLOL� RODUDN� LIDGH� HGLOGL÷L� �]HUH�� SDWHQW� KXNXNXQXQ� DPDFÕQÕQ� 6|]OHúPH� �%RUoODU��
+XNXNXQX�NRGLIL\H�HWPHN�GH÷LO��EDúNDODUÕQÕ�SDWHQW�VDKLELQLQ�WHNHOFLOL÷LQL�UDKDWVÕ]�HWPHNWHQ�engellemektir; 
EX�QHGHQOH��%RUoODU�+XNXNXQGDNL�WDQÕPÕ�LOH�X\XúPDVD�ELOH��LOkQODUÕQ�LKOkO�WHúNLO�HWWL÷LQH�NDUDU�YHULOPLúWLU�
>*HUEHU�*DUPHQW�7HFK�,QF��Y��/HFWUD�6\V��/WG��GDYDVÕ�����5HSRUW�RI�3DWHQW�&DVHV�������������6DUDo��D�J�H���
s. 67)]. 
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SL\DVD\D�V�UPH�LoLQ�\DSÕOPDVÕ�JHUHNLU��+DN�VDKLELQLQ�\HWNLVL�GÕúÕQGD�NDODQ�\DQL�NLúLVHO�
DPDoOD� VÕQÕUOD� NDODQ� YH� WLFDUv� DPDo� WDúÕPD\DQ� IDDOL\HWOHU� �%d..�P����D�� LoLQ�\DSÕODQ�
LWKDO�H\OHPL�KDNND�WHFDY�]�WHúNLO�HWPH\HFHNWLU� 

øWKDO�H\OHPL�EDúOÕ�EDúÕQD�KDNND�WHFDY�]�WHúNLO�HWWL÷LQGHQ��LWKDO�HGLOHQ�PDWHU\DOLQ�
SL\DVD\D�V�U�OPHVL�YH\D�VDWÕúÕ�JHUHNOL�GH÷LOGLU��gUQH÷LQ��NLúL�PDWHU\DOL�ELU�EDúND��ONH\H�
LKUDo� HWPHN� LoLQ� LWKDO� HWVH� ELOH�� EX� H\OHP� KDNND� WHFDY�]� WHúNLO� HGHFHNWLU��0DWHU\DOLQ�
VDGHFH�WUDQVLW�JHoLúL��\DQL�ELU��ONHGHQ�JHOLS�EDúND�ELU��ONH\H�JLWPHN��]HUH��ONHGHQ�JHoLúL�
LWKDO�GH÷LOGLU933. 

 Depolamak� GD�� ÕVODKoÕ� KDNNÕ� VDKLELQLQ� P�QKDVÕU� \HWNLVLQH� JLUHQ� ELU� H\OHPGLU��
'HSRODPDQÕQ� KDNND� WHFDY�]� WHúNLO� HGHELOPHVL� LoLQ�� \XNDUÕGD� VD\ÕODQ� H\OHPOHUGHQ� ELUL�
LoLQ�\DSÕOPDVÕ�JHUHNLU��+DN�VDKLELQLQ�\HWNLVL�GÕúÕQGD�NDODQ��ÕVODKoÕ�KDNNÕ�LVWLVQDODUÕ��úDKVL�
DPDoOD�VÕQÕUOÕ�NDODQ�YH�WLFDUv�DPDo�WDúÕPD\DQ�GHSRODPD��GHQHPH�DPDoOÕ�GHSRODPD��EDúND�
ELU�oHúLW�ÕVODKÕ�LoLQ�GHSRODPD���KDNND�WHFDY�]�HWPH\HFHNWLU��.LúLVHO�DPDoOÕ�GHSRODPD\D�
öUQHN�� W�NHWLP� DPDFÕ\OD� PDWHU\DOLQ� GHSRODQPDVÕGÕU�� .LúLVHO� DPDo�� PDWHU\DOL� HOLQGH�
EXOXQGXUDQ� NLúLQLQ� V�EMHNWLI� GXUXPX� \DQÕQGD� REMHNWLI� |Oo�OHU� GH� GLNNDWH� DOÕQDUDN�
belirlenecektir934��gUQH÷LQ�� ELU� NLúLQLQ� NHQGLVLQH� \HWHFHN�PLNWDUGDQ� oRN�GDKD� ID]ODVÕQÕ�
depolamaVÕ�NLúLVHO�LKWL\Do�NDSVDPÕQD�JLUPH\HFHNWLU�  

 

�����6ÕQÕUODUÕ 
 

,VODKoÕ�KDNNÕ��JHQHO�VÕQÕUODQGÕUPD�KkOOHUL�YH�oLIWoL�LVWLVQDVÕ�LOH�VÕQÕUODQGÕUÕOPÕúWÕU��
*HQHO� VÕQÕUODQGÕUPD� KkOOHUL�� EDúND� oHúLWOHULQ� ÕVODKÕ� DPDFÕ\OD� \DSÕODQ� IDDOL\HWOHUL�� úDKVL�
DPDoOD� VÕQÕUOÕ�NDODQ�YH� WLFDUv� DPDo� WDúÕPD\DQ� IDDOL\HWOHUL� YH�GHQHPH�DPDFÕ\OD�\DSÕODQ�
IDDOL\HWOHUL� LoHULU�� $\UÕFD�� KDNNÕQ� W�NHQPHVL� GH� ÕVODKoÕ� KDNNÕQÕQ� VÕQÕUODQGÕ÷Õ� ELU� GL÷HU�
KkOGLU��%X�KkOOHU�GÕúÕQGD� ÕVODKoÕ�KDNNÕ�VÕQÕUODQGÕUÕODPD]��%XQXQOD�ELUOLNWH��NDPX�\DUDUÕ�
nedeniylH�ÕVODKoÕ�KDNNÕQÕQ�NXOODQÕPÕ��]RUXQOX�OLVDQV�YHULOPH�VXUHWL\OH�VÕQÕUODQGÕUÕOPÕúWÕU��
gUQH÷LQ�� ÕVODKoÕQÕQ� oHúLGL� KD\DW� NXUWDUÕFÕ� |]HOOLNOHUH� VDKLSVH�� oHúLW� ]RUXQOX� OLVDQVÕQ�
konusu olabilecek935��KDN�VDKLEL�]RUXQOX�OLVDQV�YHUPHNWHQ�NDoÕQDQDPD\DFDNWÕU��%LWdHú.�
m������� 8329� P����� &395� P������ YH� P������ &395¶GH� DoÕNoD� LIDGH� HGLOGL÷L� JLEL��
ÕVODKoÕ� KDNNÕQÕQ�NXOODQÕPÕ��JHQHO�DKOkN��NDPX�PHQIDDWL� YH\D�NDPX�J�YHQOL÷LQH� LOLúNLQ�
K�N�POHUL� LKOkO� HWPHPHOLGLU� �P�������� %HOLUWPHN� JHUHNLU� NL�� EX� úHNLOGH� ELU�

                                                
933�$\QÕ�K�NP��LoHUen patenle ilgili olarak bkz. 11 HD, T.23.9.1999, E.4298, K.7026 (FMR, 2001, C.1, 
S.2, s. 202 vd.). 
934� 3DWHQWOH� LOJLOL� RODUDN� D\QÕ� \|QGH� EN]�� %UXFKKDXVHQ�� .DUO�� 3DWHQW-Sortenschutz- unds 
Gebrauchsmusterrecht, Heidelberg, 1985, s.125 (Saraç, a.g.e., s. 183’den naklen). 
935��=RUXQOX�OLVDQVOD�LOJLOL�JHQLú�ELOJL�LoLQ�EN]��%|O�P���������,,��%� 
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VÕQÕUODQGÕUPDQÕQ�RODELOPHVL�LoLQ��oHYUHQLQ��LQVDQ�YH\D�KD\YDQODUÕQ�VD÷OÕ÷ÕQÕQ�NRUXQPDVÕ��
UHNDEHWLQ�NRUXQPDVÕ�JLEL�ELU�K�NP�Q�EXOXQPDVÕ�JHUHNLU936.  

 

,��*HQHO�6ÕQÕUODQGÕUPD�+kOOHUL 
 

,VODKoÕ�KDNNÕQD�LOLúNLQ�G�]HQOHPHOHU��ELWNL�oHúLWOHUL�LoLQ�SDWHQW�EHQ]HUL�ELU�NRUXPD�
VD÷ODPDNWDGÕU�� $QFDN� SDWHQW� KXNXNXQGDQ� IDUNOÕ� RODUDN�� ED]Õ� |QHPOL� LVWLVQDODU� NDEXO�
HGLOPLúWLU��%X�LVWLVQDODU��ÕVODKoÕ�KDNNÕQÕQ�HWNLVLQL�]D\ÕIODWPDNWDGÕU937��gUQH÷LQ��DUDúWÕUPD�
YH\D� ÕVODK� LVWLVQDODUÕ� JHQLú� ROXS��NRUXQDQ�oHúLW� �]HULQGH� W�P� WLFDUv�RODQ�YH\D�ROPD\DQ�
ÕVODK�Hylemlerine izin verir938.  

 

A. <HQL�%LWNL�,VODKÕ\OD�øOJLOL�(\OHPOHU 

 

.RUXQDQ�oHúLGLQ�\HQL�ELU�ELWNL�oHúLGL�ÕVODKÕ  LoLQ�NXOODQÕOPDVÕ��ELU�LKOkO�ROXúWXUPD]�
�%LWdHú.� P����F�939�� %X� LVWLVQD�� NRUXQDQ� ELU� oHúLGLQ� ÕVODKoÕ� KDNNÕ� VDKLELQGHQ� L]LQ�
DOPDNVÕ]ÕQ��GL÷HU�oHúLWOHULQ�ÕVODKÕQGD��JHQHWLN�PDWHU\DO�ND\QD÷Õ�RODUDN�NXOODQDELOPHVLQL�
VD÷ODPDN� DPDFÕ\OD� JHWLULOPLúWLU940�� %X� LVWLVQDGD� NLúLOHU�� NRUXQDQ� oHúLGL�� RQD� HúVL]� YH�
GH÷HUOL�|]HOOLNOHU�NDWPDN�VXUHWL\OH�JHOLúWLUPHN��]HUH�NXOODQDELOLU941��%XQX�VD÷ODPDN�LoLQ�
GH�� LON� oHúLGLQ� |]HOOLNOHUL� |÷UHQLOHELOHFHNWLU�� =LUD� R� oHúLW� ND\QDN� DOÕQDELOPHVL� LoLQ�
|]HOOLNOHULQLQ� |÷UHQLOHELOPHVL� JHUHNLU�� 'ROD\ÕVÕ\OD� EX� LVWLVQD�� ÕVODKoÕ� KDNNÕ� VHUWLILNDVÕ�
VDKLELQLQ� UDNLSOHUL� LoLQ�� SDWHQW� DOWÕQGD� \DVDN� RODQ� EXOXú� ELOJLVLQL� NXOODQPD� LPNkQÕ�
VD÷ODPDNWDGÕU942.� %X� QHGHQOH�� ELWNL� oHúLWOHUL� LoLQ� D\QÕ� ]DPDQGD� SDWHQW� KDNNÕ� WDQÕ\DQ�
VLVWHPOHUGH�� ÕVODKoÕ� KDNNÕ� G�]HQOHPHOHUL� X\DUÕQFD� \DSÕODFDN� EDúYXUXODUÕ�� EX� LVWLVQD�
|QHPOL�|Oo�GH�D]DOWDFDNWÕU943.  

.RUXQDQ� oHúLGLQ� \HQL� oHúLW� ÕVODKÕ� LoLQ� NXOODQÕOPDVÕ�� VÕQÕUVÕ]� GH÷LOGLU�� =Lra, yeni 

oHúLW� ÕVODK� LVWLVQDVÕ�� NRUXQDQ� oHúLWWHQ� IDUNOÕ� ROPD\DQ� oHúLWOHULQ� YH\D� HVDV� LWLEDUL\OH�
W�UHWLOPLú� RODQ� oHúLWOHULQ� YH\D� �UHWLOPHOHUL� KHU� GHIDVÕQGD� NRUXPD� DOWÕQGDNL� oHúLGLQ�
NXOODQÕPÕQÕ� JHUHNWLUHQ� oHúLWOHULQ� �\DQL� KLEULG� oHúLWOHULQ�� JHOLúWLULOPHVLQGH 

X\JXODQPD\DFDNWÕU��%LWdHú.�P����F���'ROD\ÕVÕ\OD��HVDV�LWLEDUL\OH�W�UHWLOPLú�oHúLW��('9��

                                                
936 Tritton, a.g.e., s. 444. 
937 Bai, a.g.m., s. 144. 
938 Janis/Kesan,a.g.m. s. 775. 
939 Benzer düzenleme için bkz. UPOV m.15/1 (iii), CPVR m.15/c. Amerikan hukukunda bu istisna, 
araúWÕUPD�LVWLVQDVÕ�LoLQGH�LIDGH�HGLOPLúWLU��>��8�6�&���393$��P������@� 
940 Derzko, a.g.m. s. 162; Janis/Kesan, a.g.m., s. 752. 
941 Goss, a.g.m., s. 1409. 
942 Goss, a.g.m., s. 1409. 
943 Goss, a.g.m., s. 1409. 
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VDKLEL�� LON� �ND\QDN�� oHúLW� VDKLELQGHQ� L]LQ� DOPDN� ]RUXQGDGÕU944�� =LUD�� \HQL� oHúLW� ÕVODKÕ�
LVWLVQDVÕ� NRUXQDQ� oHúLW� �]HULQGH� ³L\L� QL\HWOL� DUDúWÕUPDODUD´� L]LQ� YHUPHNWHGLU945. Bu 

QHGHQOH�� EX� LVWLVQDQÕQ� N|W�\H� NXOODQÕOPDVÕ�� NRUXQDQ� oHúLWWHQ� HVDV� RODUDN� W�UHWLOHQ�
oHúLWOHULQ� NXOODQÕOPDVÕ� LoLQ� LON� oHúLW� VDKLELQGHQ� L]LQ� DOÕQPD� JHUHNWLULOHUHN�
VÕQÕUODQGÕUÕOPD\D� oDOÕúÕOPÕúWÕU��$\QÕ� úHNLOGH�� \HQL� oHúLW� ÕVODK� LVWLVQDVÕ�� �UHWLOPHOHUL� LoLQ�
hHU� GHIDVÕQGD� NRUXQDQ� oHúLGLQ� NXOODQÕPÕQÕ� JHUHNWLUHQ� oHúLWOHUH� X\JXODQPD\DFDNWÕU�
�%LWdHú.�P����F���hUHWLOPHOHUL�LoLQ�KHU�GHIDVÕQGD�NRUXQDQ�oHúLGLQ�NXOODQÕPÕQÕ�JHUHNWLUHQ�
oHúLWOHU��KLEULWOHUGLU��%X�QHGHQOH��KLEULG�oHúLGLQL�ROXúWXUDQ�SDUHQW�KDWODU�NXOODQÕODUDN�ÕVODK�
faaliyetinde bulunulamaz. 

*|U�OG�÷�� �]HUH�� \HQL� oHúLW� ÕVODKÕ� LVWLVQDVÕ�� ÕVODKoÕODUÕQ� ELUELUOHULQLQ� ÕVODKODUÕQÕ�
oDOPDODUÕQÕQ� VHUEHVW� ROGX÷X� DQODPÕQD� JHOPH]�� 'ROD\ÕVÕ\OD�� EX� LVWLVQD� DOWÕQGD� NLúL��
NRUXQDQ� oHúLGL�� IDUNOÕ� ELU� oHúLW� JHOLúWLUPHN� LoLQ� NXOODQPDGDQ� ]L\DGH� R� oHúLGL� �UHWPHN�
YH\D� oR÷DOWPDN� LoLQ� NXOODQDPD]946�� =LUD�� \HQL� ELWNLQLQ� ÕVODKÕ�� RQXQ� �UHWLPL� YH�
oR÷DOWÕPÕQGDQ�IDUNOÕGÕU��%XQXQOD�ELUOLNWH��oHúLGLQ�ÕVODKÕ�LoLQ��UHWLOPHVL�YH�oR÷DOWÕOPDVÕ�GD�
JHUHNHFH÷LQGHQ�� EX� LVWLVQD� N|W�\H� NXOODQÕODELOHFHNWLU�� %XQD� J|UH�� NLúLOHU� NRUXQDQ� ELU�
oHúLGH� NDUúÕ� \DSWÕ÷Õ� LKOkO� H\OHPOHULQL� KDNOÕ� oÕNDUPDN� LoLQ� NHQGL� JLULúLPLQLQ� �oHúLGL�
oR÷DOWPDVÕQÕQ�� DPDFÕQÕQ�� oHúLGL� �UHWPHGHQ� ]L\DGH� JHOLúWLUPH� ROGX÷XQX� LOHUL�
sürebilecektir947.  

<HQL�oHúLW�ÕVODKÕ�LVWLVQDVÕQGD��LON�oHúLWWHQ�\DSÕODFDN�\HQL�ÕVODKODUÕQ�KDQJL�DPDoOD�
\DSÕOGÕ÷ÕQD� GDLU� ELU� VÕQÕUODQGÕUPD� JHWLULOPHPLúWLU��'L÷HU� ELU� LIDGH\OH�� GL÷HU� ELU� oHúLGLQ�
ÕVODK� HGLOPHVL� ELOLPVHO� QHGHQOHUOH� YH\D� GHQHPH� DPDFÕ\OD� ROPDVÕQD� JHUHN� \RNWXU��
'ROD\ÕVÕ\OD��GL÷HU�oHúLW�WLFDUv�ELU�DPDoOD�GD�ÕVODK�HGLOHELOLU��=LUD�EX�LVWLVQDQÕQ�DPDFÕ��\HQL�
ELWNL�oHúLWOHUL�JHOLúWLUPH�IDDOL\HWOHULQL�WHúYLN�HWPHNWLU�� 

 

B. .LúLVHO�$PDoOD�6ÕQÕUOÕ�.DODQ�YH�7LFDUv�$PDo�7DúÕPD\DQ�(\OHPOHU� 
 

%X� DPDoOD� \DSÕODQ� H\OHPOHU� KDN� VDKLELQLQ� \HWNLOHQGLUPHVL� JHUHNHQ� H\OHPOHULQ�
GÕúÕQGDGÕU� �%LWdHú.�P����D�948�� �%X� LVWLVQD� DOWÕQGD�NLúLOHU�� ELWNL� oHúLWOHULQL� WLFDUv� DPDo�
WDúÕPDGDQ�NHQGL�EDKoHOHULQGH��VHUDODUÕQGD��EDONRQODUÕQGD�\HWLúWLUHELOHFHNWLU949.  

 

C. 'HQH\VHO�$PDoODUOD�<DSÕODQ�(\OHPOHU 

 

                                                
944�(VDV�RODUDN�W�UHWLOPLú�oHúLWOHU�LoLQ�EN]��%|O�P���������II, B, 5. 
945 Bkz. 7 U.S.C. (PVPA) m. 2544 (1994); Hamilton, Why Own the Farm, s. 96; Goss, a.g.m., s. 1409. 
946 Goss, a.g.m., s. 1409. 
947 Goss, a.g.m., s. 1409. 
948 Benzer düzenleme için bkz. UPOV m.15/1 (i), CPVR m.15/a; 7 U.S.C. (PVPA) m. 2541/e. 
949 Kooij, a.g.e., s. 39. 
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'HQH\VHO� DPDoOD� \DSÕODQ� H\OHPOHU�� ÕVODKoÕQÕQ� L]QLQL� JHUHNWLUPH]� �%LWdHú.�
m.16/b)950�� %XQODU�� WLFDUv� DPDo� WDúÕPD\DQ� H\OHPOHUGLU�� %X� LVWLVQD�� �QLYHUVLWHOHU�
WDUDIÕQGDQ� JHUoHNOHúWLULOHQ� ELOLPVHO� DUDúWÕUPDODUÕ� GD� LoHULU951�� gUQH÷LQ�� �QLYHUVLWHOHU��
IDUNOÕ�LNOLP�úDUWODUÕ�YH\D�IDUNOÕ�WRSUDN�WLSOHUL�DOWÕQGD�oHúLGLQ�WHVWOHULQi yapabilir. Bununla 

ELUOLNWH��ELWNLQLQ�E�\�N�PLNWDUODUGD��UHWLPL�YH�NXOODQÕOPDVÕ��GHQH\VHO�DPDo�LoLQ�\DSÕOPÕú�
eylemler olarak nitelendirilemez952�� +DQJL� PLNWDUGD� �UHWLP� YH� NXOODQPDQÕQ� ELU� LKOkO�
WHúNLO�HGHFH÷LQH�PDKNHPHOHU�NDUDU�YHUHFHNWLU953.  

Bu istisna, korXQDQ� oHúLGLQ� L\LQL\HWOL� NXOODQÕPODUÕQD�� GL÷HU� ELU� LIDGH\OH�� ÕVODKoÕ�
KDNNÕQÕ�LKOkO�HWPH�DPDFÕ�WDúÕPD\DQ�GHQHPH�DPDoODUÕQD�L]LQ�YHULU954.  

 

,,��dLIWoL��hU�Q��øVWLVQDVÕ 
 

,VODKoÕ� KDNNÕQD� WDQÕQDQ� LVWLVQDODUGDQ� ELUL� GH� oLIWoL� LVWLVQDVÕGÕU� ������ 8329�
m.15955��%LWdHú.�P�����&395�P������%X�LVWLVQD��ELWNL�oHúLWOHUL�LoLQ�SDWHQW�NRUXPDVÕ�LOH�
ÕVODKoÕ� KDNNÕ� G�]HQOHPHOHUL� DUDVÕQGDNL� WHPHO� IDUNODUGDQ� ELULGLU956. Zira, bu istisnaya 

WHNDE�O� HGHQ� ELU� LPWL\D]�� SDWHQW� G�]HQOHPHOHULQGH� EXOXQPDPDNWDGÕU957. Bu istisna 

DOWÕQGD�ÕVODKoÕ�KDNNÕ�G�]HQOHPHOHUL��NRUXQDQ�oHúLWWHQ��UHWLOHQ�WRKXPODUÕ�NXOODQPDVÕ�LoLQ�
oLIWoLOHUH� L]LQ� YHULU�� ����� 8329� 6|]OHúPHVL�� oLIWoL� LVWLVQDVÕ� NRQXVXQGD� �\H� �ONHOHUH�
VHoLP� KDNNÕ� WDQÕPÕúWÕU� �P�������� 'ROD\ÕVÕ\OD�� �\HOHU� LVWHUOHUVH� EX� LVWLVQD\Õ�
WDQÕPD\DELOHFHNWLU��P��������%LWdHú.¶GD�EX�LVWLVQD�WDQÕQPÕúWÕU��P���� 958. 

dLIWoL�LVWLVQDVÕ��ÕVODKoÕQÕQ�KDNNÕ��]HULQGH�|QHPOL�ELU�HWNL\H�VDKLSWLU��]LUD��oLIWoLOHU�
\HQL� oHúLWOHULQ� DOÕFÕODUÕ� GXUXPXQGDGÕU�� %X� QHGHQOH�� EX� LVWLVQD\OD�� oLIWoLOHUH� |QHPOL� ELU�
HNRQRPLN� GHVWHN� VD÷ODQPÕú� ROXQPDNWDGÕU�� 3HN� oRN� JHOLúPHNWH� RODQ� �ONHGH�� Q�IXVXQ�
E�\�N� ELU� RUDQÕQÕQ� JHOLU� ND\QD÷Õ� WDUÕP� ROXS�� oLIWoLOHULQ� oR÷X� N�o�N� oLIWoLOHUGLU�� %X�
oLIWoLOHU� LoLQ�� JHOHFHN� \ÕOODUGDNL� �UHWLPOHUL� LoLQ� KDVDW� HWWLNOHUL� WRKXPODUÕ� VDNODPDODUÕ��
                                                
950 Benzer düzenleme için bkz. UPOV m.15 (1) (i); CPVR m.15 (a). 
951 Kooij, a.g.e., s. 39. 
952 Kooij, a.g.e., s. 39. 
953 Kooij, a.g.e., s. 39. 
954�6FDOLVH�1XJHQW��D�J�P���V������$PHULNDQ�ÕVODKoÕ�NDQXQXQGD��L\LQL\HWOL�DUDúWÕUPDODUÕQ�ÕVODKoÕ�KDNNÕQD�ELU�
LKOkO�WHúNLO�HWPH\HFH÷L�DoÕNoD�LIDGH�HGLOPLúWLU�>��8�6�&���393$��������@� 
955� ����� 8329� 6|]OHúPHVLQGH� EX� LVWLVQD� DoÕNoD� GH÷LO� GH�� ]ÕPQv� RODUDN� NDEXO� HGLOPLúWLU�� ,VODKoÕQÕQ�
P�QKDVÕU� KDNODUÕ� DUDVÕQGD� EHOLUWLOHQ� ³WLFDUv� SD]DUODPD� DPDoODUÕ� LoLQ� �UHWLP´� �P������� WLFDUv� SD]DUODPD�
DPDFÕ� ROPD\DFDN� úHNLOGH� oLIWoLOHULQ� NHQGL� oLIWOLNOHULQGH� KDVDW� HWWLNOHUL� WRKXPODUÕ� JHOHFHN� \ÕOODUGD�
ekebilmek için saklayabilmeleri aQODPÕQD�JHOPHNWHGLU�� 
956 Abbott, Frederick/Cottier, Thomas/Gurry, Francis, The International Intellectual Property System, 
Kluwer Law International, The Hague, London, Boston, 1999, s. 68. 
957�%XQXQOD�ELUOLNWH��oLIWoL�LVWLVWDVQÕ� ÕVODKoÕ�KDNNÕ�G�]HQOHPHVLQH�KDV�ELU�|]HOOLN�ROPDNWDQ�oÕNPÕúWÕU��]LUD��
$%�%L\RWHNQRORML�'LUHNWLIL��\H��ONHOHUH��EL\RWHNQRORMLN�EXOXúODUOD�LOJLOL�RODUDN�SDWHQW�NDQXQODUÕQGD�oLIWoL�
LVWLVQDVÕQÕQ�WDQÕQPDVÕQÕ�JHUHNWLUPLúWLU��.LHZLHW��%LRWHFKQRORJ\��V���� 
958 Hollanda Seeds and Planting MateriaO� $FW¶GH�� oLIWoL� LVWLVQDVÕ� DoÕNoD� G�]HQOHQPHPLú�� WLFDUv� DPDo�
WDúÕPD\DQ�NLúLVHO� H\OHPOHU�� ELOLPVHO� DUDúWÕUPDODU� YH� \HQL� ÕVODK� H\OHPOHUL� LoLQ� LVWLVQD� WDQÕQPÕúWÕU� �VHFWLRQ�
40/3). 
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VDWDELOPHOHUL� YH� GH÷Lú-WRNXú� HGHELOPHOHUL� ROD÷DQ� ELU� X\JXODPDGÕU959. Çiftçilerin kendi 

oLIWOLNOHULQGH�� oR÷DOWÕP� DPDoODUÕ� LoLQ�� NHQGL� KDVDW� HWPLú� ROGXNODUÕ� �U�QOHUL�
NXOODQDELOPHOHUL��oLIWoL�LVWLVQDVÕQÕQ�WHPHOLQL�ROXúWXUXU��%X�LVWLVQD��N�o�N�oLIWoLOHULQ�VDNOÕ�
tohumlar üzerinde “geleneksel haNODUÕQÕ´� NDQXQODúWÕUPÕúWÕU960. Ancak, çiftçilerin bu 

LVWLVQDGDQ� \DUDUODQDELOPHOHUL� LoLQ�� |QFHNL� WRKXPODUÕ� ÕVODKoÕGDQ� ELU� OLVDQV� oHUoHYHVLQGH�
DOPÕú�ROPDODUÕ�JHUHNLU961.  

dLIWoL� LVWLVQDVÕ�� oLIWoLOHUH�� JHOHFHN� \ÕOODUGD� NXOODQPDODUÕ� LoLQ� WRKXPODUÕ�
GHSRODPDODUÕQD�L]LQ�YHULU��%X�LVWLVQD��WRKXPODUÕQ�\HP�YH\D�JÕGD�RODUDN�VDWÕOPDVÕ�GÕúÕQGD�
�o�QF��NLúLOHUH�WRKXP�RODUDN�NXOODQÕOPDVÕ�DPDFÕ\OD�VDWÕúÕQD�L]LQ�YHUPH]962. Bu durum, 

ÕVODKoÕ�KDNNÕ�VDKLELQLQ��SRWDQVL\HO�LKOkOFLOHU�WDUDIÕQGDQ�JHUoHNOHúWLULOHELOHFHN�H\OHPOHULQ�
hangi aPDoOD� \DSÕOGÕ÷ÕQD� GDLU� GHOLO� J|VWHUPHOHULQL� JHUHNWLUHFHNWLU�� DQFDN�� EXQXQ� LVSDWÕ�
güçtür963. 

dLIWoL� LVWLVQDVÕ� úX�|UQHNOH�GDKD� L\L�DQODúÕODELOLU��7RKXP�úLUNHWLQGHQ�VDWÕQ�DOÕQDQ�
WRKXP��HNLOGL÷LQGH��GDKD�ID]OD�WRKXP�GR÷XUXU��%|\OHFH��HNLOHQ�WRKXP�PLNWDUÕQGDQ�GDKa 

ID]ODVÕ�KDVDW�HGLOPLú�ROXU��+DVDW�HGLOPLú� WRKXP�� LQVDQODU� LoLQ�JÕGD��KD\YDQODU�LoLQ�\HP�
RODUDN� VDWÕODELOHFH÷L� JLEL�� \HQLGHQ� �UHWLOHELOPHVL� LoLQ� WRKXP� RODUDN� GD� VDWÕODELOLU964. 

gUQH÷LQ��WRKXP�\ROX\OD�oR÷DOWÕODQ�EX÷GD\�ELWNLVL��]HULQGH�ÕVODKoÕQÕQ��WRKXP��UHWmek ve 

R�WRKXPX�VDWPDN�KXVXVXQGD�P�QKDVÕU�ELU�KDNNÕ�YDUGÕU��%XQD�NDUúÕOÕN��EX�WRKXP��oLIWoL\H�
ELU� NH]� VDWÕOÕQFD�� oLIWoL� WRKXPX� HNHUHN� RQGDQ� ELWNL� \HWLúWLUHELOLU� YH� R� ELWNL\L� �WRKXP�
RODUDN�GH÷LO��|UQH÷LQ�XQ�\DSÕOPDVÕ�LoLQ��VDWDUDN�ND]DQo�VD÷OD\DELOLU��7RKXPOXN�GÕúÕQGD�
EX÷GD\ÕQ�VDWÕúÕQGDQ�HOGH�HGLOHQ�ND]DQo��ÕVODKoÕQÕQ�GH÷LOGLU�YH�EX�EX÷GD\Õ�VDWÕú�H\OHPL��
ÕVODKoÕQÕQ�P�QKDVÕU�KDNODUÕQD�ELU�LKOkO�ROXúWXUPD]965��%HQ]HU�úHNLOGH��H÷HU�ELWNL�ÕVODKoÕVÕ�
VHUWLILNDVÕQD� VDKLS� ELU� ÕVODKoÕ�� WRKXPODUÕ� ELU� oLIWoL\H� VDWDU� YH� oLIWoL� DOGÕ÷Õ� WRKXPX�
HNPHGHQ� WRKXP�RODUDN� GD� VDWDELOLU�� EX� GD� ÕVODKoÕQÕQ�P�QKDVÕU�KDNNÕQD� ELU� LKOkO� WHúNLO�
etmez966��%XQD� NDUúÕOÕN�� WRKXPX�HNLS� RQX� oR÷DOWÕS� YH� VRQUD� HOGH�HWWL÷L�\HQL� WRKXPODUÕ�
satarsa�EX�ILLO�ÕVODKoÕ�KDNNÕQÕ�LKOkO�HGHU967. 

                                                
959 Dutfield, Trade and Biodiversity, s. 29. 
960 Goss, a.g.m., s. 1414. 
961 Çiftçi istLVQDVÕ�ÕVODKoÕ�KDNNÕ�NDQXQODUÕQFD�NRUXQDQ�oHúLWOHU�LoLQ�V|]�NRQXVXGXU��%XQD�NDUúÕOÕN��JHOHQHNVHO�
oHúLWOHU� ]DWHQ� ÕVODKoÕ� KDNNÕ� NDQXQODUÕQFD� NRUXQPDGÕ÷ÕQGDQ�� oLIWoLOHU� EX� oHúLWOHUGHQ� HOGH� HWWLNOHUL��U�QOHU�
üzerinde istedikleri gibi tasarrufta bulunabilirler. 
962 PVPA 7 U.S.C. 2543. 
963 Janis/Kesan,a.g.m. s. 775. 
964 Goss, a.g.m., s. 1410-1411, dn. 82. 
965 Derzko, a.g.m. s. 162. 
966�%X�|UQHN��.DQDGD¶GD������\ÕOÕQGD�J|U�OHQ�&DQPDU�*UDLQ�,QF��Y��5DGORII�GDYDVÕ�LOH�EHQ]HUGLU��%XQXQOD�
ELUOLNWH�� EX� GDYD� VÕUDVÕQGD� KHQ�]� ÕVODKoÕ� NDQXQX� \RNWX�� 7DUWÕúPD�� ELU� oLIWoL� LOH� P�QKDVÕU� GD÷ÕWÕP�
DQODúPDVÕQÕQ� LKOkOLQGHQ� GR÷PXúWX�� øKOkO�� V|]OHúPHQLQ� oLIWoLQLQ� GL÷HU� oLIWoLOHUH� WRKXPX�EX� JLEL� GD÷ÕWÕPÕ�
\DVDNODPDVÕQD�UD÷PHQ�VDWÕúÕQGDQ�RUWD\D�oÕNPÕúWÕ��'HU]NR��D�J�P��V�������GQ������ 
967 Derzko, a.g.m. s. 162.   
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hU�Q� LVWLVQDVÕ� RODUDN� GD� ELOLQHQ� oLIWoL� LVWLVQDVÕ�� $PHULNDQ� ÕVODKoÕ� KDNNÕ�
NDQXQXQGD� ����¶GH� �393$�� \DSÕODQ� GH÷LúLNOLNOHUGHQ� |QFH�� LKWLOkIOÕ� ELU� NRQX� LGL��
'H÷LúLNOLNOHULQ� |QFHVLQGH�� �U�Q� LVWLVQDVÕ�� ELU� oLIWoL\H� \HWLúWLUGL÷L� �U�QOHUL� NXUDO� RODUDN�
WRKXP�RODUDN�HNPHN�LoLQ�VDWÕúD�L]LQ�YHUPHPHNWH��IDNDW�JÕGD�YH\D��KD\YDQODU�LoLQ��\HP�
RODUDN�VDWÕúÕQD�L]LQ�YHUPHNWH\GL��.H]D��NRUXQDQ�oHúLWWHQ�\HWLúWLULOHQ�WRKXPX�VDNODPD�YH�
L]OH\HQ�\ÕO�RQXQ��U�QOHULQL�HNPHN�LoLQ�NXOODQPD�KDNNÕ�YHULUGL968��$\UÕFD���U�Q�LVWLVQDVÕ��
VDNOÕ� WRKXPODUÕ� GL÷HU� oLIWoilere satmaya izin vermekteydi969. Ancak, çiftçilerin ekmek 

LoLQ� VDNODGÕNODUÕ� WRKXPODUÕ� VDWPDODUÕQD� L]LQ� YHUHQ� LVWLVQD�� VRUXQODUÕQ� GR÷PDVÕQD� QHGHQ�
ROPXúWX��=LUD��oLIWoLQLQ�NRUXQDQ�W�U�Q�LON�QHVLO�WRKXPXQX�VDNODPD�YH�VDWPDVÕ���|]HOOLNOH�
WRKXPOD�oR÷DOWÕODQ�EX÷GD\��VR\D�IDVXO\HVL�YH�SDPXN�JLEL�ELWNLOHUGH�ROGXNoD�\D\JÕQ�ROXS��
EX� VDWÕú� ³EURZQ� EDJJLQJ´� RODUDN� ELOLQLUGL970�� 'L÷HU� oLIWoLOHUH� \DSÕODQ� EX� VDNOÕ� WRKXP�
VDWÕúODUÕQÕQ� ³EURZQ-EDJ´� �NDKYHUHQJL� oXYDO�� � VDWÕúODUÕ� RODUDN� ELOLQPHVLQLQ� QHGHQL��
tohumun hangi çuvaldan �\DQL� KDQJL� DPDoOD� D\UÕOPÕú� oXYDOGDQ�� VDWÕOGÕ÷ÕQÕQ� EHOLUVL]�
ROPDVÕGÕU971��'ROD\ÕVÕ\OD�oLIWoLOHU��EX�LVWLVQDGDQ�\DUDUODQDUDN�JHOHFHN�\ÕOODUGD�HNPHN�LoLQ�
VDNODGÕNODUÕQGDQ�GDKD�ID]OD�WRKXPODUÕ�VDWPDNWD�LGLOHU� 

%X� �U�Q� �oLIWoL�� LVWLVQDVÕ�� oLIWoLOHU� LOH� WRKXP� úLUNHWOHUL� DUDVÕQGD� ELU� P�FDGHOH�
konusu idi972��7RKXP�ÕVODKoÕODUÕ��oLIWoLOHULQ�EX�LVWLVQD�DOWÕQGD��VHUWLILNDOÕ�WRKXPODUÕ�VDWÕQ�
DOÕS�� RQODUÕ� �UHWHUHN� GDKD� VRQUD� GD� WRKXP� RODUDN� GL÷HU� oLIWoLOHUH� |QHPOL� PLNWDUODUGD�
VDWWÕNODUÕQGDQ� úLND\HW� HWPLúOHUGLU973. Bu durum, toKXP� ÕVODKoÕODUÕQÕQ� DUDúWÕUPDODUÕQÕ�
KDNVÕ]� ELU� úHNLOGH� HOH� JHoLUPHN� YH� RQODUÕQ� SD]DUÕQÕ� oDOPDN� DQODPÕQD� JHOPHNWHGLU974. 

.H]D��EURZQ�EDJJLQJ�VDWÕúODUÕQÕQ�WRKXP�DUDúWÕUPDODUÕ��]HULQGHNL�ROXPVX]�ILQDQVVDO�HWNLVL�
de inkâr edilemezdi975�� gUQH÷LQ� ����¶GD� 3LRQHHU� +L-BUHG� ,QWHUQDWLRQDO� ùLUNHWL976, 

ILQDQVVDO� ND\ÕSODU� QHGHQL\OH� .DQVDV¶WD� VHUW� EX÷GD\ÕQ� �KDUG� UHG�ZKHDW�� �UHWLPLQL� VRQD�
HUGLUPH\H�NDUDU�YHUPLúWLU��=LUD�EX�úLUNHW��.DQVDV¶WD�\HWLúWLULOHQ�EX÷GD\ÕQ�VDGHFH���¶LQLQ�
NHQGLVLQGHQ� VDWÕQ� DOÕQDQ� ³����´� oHúLGL� LOH� HNLOGL÷LQL�� JHUL� NDODQÕQ�� oLIWoLOHU� WDUDIÕQGDQ�
�EURZQ� EDJJHG�� � VDWÕODQ� WRKXPODUOD� HNLOGL÷LQL� WHVSLW� HWPLúWLU977. Bu nedenle çiftçi 

LVWLVQDVÕ�� WRKXP� úLUNHWOHUL� LoLQ�� ÕVODKoÕ� KDNNÕ� NRUXPDVÕQGD� ELU� ERúOXN� DQODPÕQD�
gelmekteydi978.   

                                                
968 Goss, a.g.m., s. 1410-1411, dn. 82. 
969 7 U.S.C. PVPA m. 2543 (1970). 
970 Hamilton, Why Own the Farm, s. 96; Hamilton, Who Owns, s. 632; Rives, a.g.m., s. 229. 
971 1995 tarihinde Amerikan Temyiz Mahkemesi’nde (Supreme Court) görülen Asgrow Seed Co. V. 
:LQWHUERHU�GDYDVÕ��*RVV��D�J�P���V�������� 
972 Hamilton, Why Own the Farm, s. 96; Goss, a.g.m., s. 1410. 
973 Hamilton, Who Owns, s. 632. 
974 Hamilton, Why Own the Farm, s. 96. 
975 Hamilton, Who Owns, s. 632. 
976�'�Q\DQÕQ�HQ�E�\�N�WRKXP�úLUNHWOHULQGHQ�ELULGLU� 
977 Hamilton, Who Owns, s. 632, dn. 142.   
978 Goss, a.g.m., s. 1411. 
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%XUDGD�HVDV�VRUXQ��ELU�oLIWoLQLQ�GL÷HU�oLIWoLOHUH�VDWDELOHFH÷L�YH\D�VDNOD\DELOHFH÷L�
WRKXP� PLNWDUÕ� �]HULQGH� PDNXO� ELU� VÕQÕUODPDQÕQ� EXOXQXS� EXOXQPDGÕ÷ÕQD� LOLúNLQGL979. 

'HOWD�DQG�3LQH�/DQG�&R��Y��3HRSOHV�*LQ�&R��GDYDVÕQGD�PDKNHPH��%HúLQFL�&LUFXLW����U�Q�
�FURS�� LVWLVQDVÕQÕQ� NDSVDPÕQÕ� VÕQÕUODPÕúWÕU�� 6DNOÕ� WRKXP� �]HULQGH� JHUoHNOHúHQ� WLFDUv�
LúOHPOHUL�|QHPOL�|Oo�GH�D]DOWDQ�EX�NDUDUD�J|UH��H÷HU�oLIWoLOHU�VDNOÕ�WRKXPODUÕ�ELUELUOHULQH�
VDWPDN�LVWHUOHUVH��EX�VDWÕúÕ�NRRSHUDWLIOHU�YH�WDKÕO�VLORODUÕ�JLEL�DUDFÕODU�YDVÕWDVÕ\OD�GH÷LO�GH�
GR÷UXGDQ�\DSPDOÕGÕU980.  

 Bu karaU�� VDGHFH� DUDFÕ\D� VDWÕúODUÕ� HQJHOOHPLú�� NRUXQDQ� oHúLGLQ� WRKXPODUÕQÕQ�
|QHPOL� PLNWDUGD� oLIWoLGHQ� oLIWoL\H� VDWÕúÕQÕ� HQJHOOHPHPLúWLU�� $VJURZ� Y�� :LQWHUERHU�
GDYDVÕ�� EURZQ-EDJ� VDWÕúODUÕ� DoÕVÕQGDQ� |QHPOL� ELU� GDYDGÕU981. Dennis ve Becky 

Winterboer, Asgrow’un korunan VR\D� IDVXO\HVL� oHúLGLQL� \HWLúWLUPLú� YH� VRQUD� RQODUÕ�
brown-EDJJHG� \ROX� LOH� GL÷HU� oLIWoLOHUH� VDWPÕúWÕU982�� :LQWHUERHU¶LQ� VDWÕúODUÕ� E�\�N�
PLNWDUODUGD� ROXS�� NHQGL� DUD]LOHULQGH� HNHELOHFH÷LQLQ� oRN� GDKD� ID]ODVÕQÕ�
ROXúWXUPDNWD\GÕ983.  

:LQWHUERHU¶OHU��VDWÕúODUÕQD��U�Q�LVWLVQDVÕQÕQ�L]LQ�YHUGL÷LQL��EX�VDWÕúODUÕQ�'HOWD�DQG�
3LQH� NDUDUÕ\OD� X\XPOX� RODUDN� GR÷UXGDQ� GL÷HU� oLIWoLOHUH� \DSÕOGÕ÷ÕQÕ� EHOLUWPLúOHUGLU984. 

$VJURZ¶D�J|UH�LVH��VDNOÕ�WRKXP�NDYUDPÕ�oLIWoLQLQ�VDWÕúODUÕQÕ�VÕQÕUODQGÕUÕU985. Bu demektir 

ki, çiftçi sadece kendisi içiQ� \HQLGHQ� HNPHN� DPDFÕ\OD�� JHUHNOL� PLNWDUGD� WRKXPX�
VDNOD\DELOLU� YH� H÷HU� GDKD� VRQUD� HNPH� LKWL\DoODUÕ� YH\D� QL\HWL� GH÷LúLUVH� R� WRKXPXQ� ELU�
NÕVPÕQÕ� VDWDELOLU986�� dLIWoL� LVWLVQDVÕQÕQ� :LQWHUERHU¶OHULQ� \DSWÕ÷Õ� NDGDU� JHQLú�
\RUXPODQPDVÕ�� ÕVODKoÕ� KDNNÕ� NDQXQODUÕQÕQ� oÕNDUÕOPDVÕQGDNL� ÕVODKoÕODUD� HNRQRPLN�
WHúYLNOHU�VD÷ODPD�QL\HWL\OH�ED÷GDúPD]987.  

 %X� GDYDGD� 6XSUHPH� &RXUW�� �U�Q� LVWLVQDVÕQÕQ�� ]ÕPQv� RODUDN� ELU� PLNWDU�
VÕQÕUODPDVÕQÕ�LoHUGL÷LQL�NDEXO�HWPLúWLU��%XQD�J|UH��oLIWoLOHU�VDGHFH��NHQGL�G|Q�POHULQGH�
yeniden ekmek için üreWWLNOHUL� WRKXPODUÕ� VDWDELOLU988. Yeniden ekmek için gerekli olan 

PLNWDUÕ� DúDQ� WRKXP� VDWÕúODUÕ�� LVWLVQD\Õ� LKOkO� HGHFHNWLU989. Supreme Court’a göre çiftçi 

                                                
979 Hamilton, Why Own the Farm, s. 97. 
980 5th Circuit, 1983 (Goss, a.g.m., s. 1411). 
981 Hamilton, Why Own the Farm, s.96; Goss, a.g.m., s. 1412. 
982 Asgrow Seed Co. v. Winterboer, N.D. Iowa F.Supp. 1991, 1992; S.Ct., 1995 (Goss, a.g.m., s. 1412). 
983 Asgrow Seed Co. v. Winterboer, F.Supp. (N.D. Iowa 1991, 1992); S.Ct., 1995 (Goss, a.g.m., s. 1412). 
:LQWHUERHU¶OHU�� ����� \ÕOÕ� ER\XQFD� ���� G|Q�P�$����� YH�$����� HNPLú� YH� EXQODUGDQ� HOGH� HWWLNOHULQGHQ�
GL÷HU� oLIWoLOHUH� ���� ���� G|Q�P� HNPH\H� \HWHFHN� NDGDU�� WRKXP� RODUDN� NXOODQPDN� �]HUH� VDWPÕúODUGÕU��
2UWDODPD� VDWÕú� IL\DWÕ� NLOH� EDúÕQD� ������ LGL�� R\VD�� GR÷UXGDQ� GR÷UX\D�$VJURZ� úLUNHWLQGHQ� VDWÕQ� DOÕQVD\GÕ�
geçerli fiyat 16.20$-�������RODFDNWÕ��$EERWW�&RWWLHU�*XUU\��D�J�H���V������ 
984 [Asgrow Seed Co. v. Winterboer, F.Supp (N.D. Iowa 1991,1992); S.Ct., 1995 (Goss, a.g.m., s. 1412)]. 
985 Hamilton, Why Own the Farm, s. 98. 
986 Hamilton, Why Own the Farm, s. 98. 
987 Hamilton, Why Own the Farm, s. 98. 
988 Asgrow Seed Co. v. Winterboer, S.Ct., 1995 (Goss, a.g.m., s. 1413; Blair, a.g.m., s. 314). 
989 Goss, a.g.m., s. 1413. 
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LVWLVQDVÕQGDQ�\DUDUODQDFDN�NLúL��HVDV�RODUDN��oR÷DOWÕP�DPDFÕ�GÕúÕQGD�QHGHQOHU�LoLQ�oHúLGL�
üretecek ve satabilecektir990.   

 Amerikan Kongresi, brown-EDJ� VDWÕúODUÕQ� WRKXP� HQG�VWULVL� �]HULQGHNL� HWNLVLQL�
NDEXO� HGHUHN�� ����¶GH� �����¶GH� \DSÕODQ� GH÷LúLNOLNOHUOH�� �U�Q� LVWLVQDVÕQGDQ�� oR÷DOWÕP�
DPDoODUÕ� LoLQ� VDWÕú� K�NP�Q�� WDPDPHQ� NDOGÕUPÕúWÕU991�� %|\OHFH�� oLIWoLOHU�� DUWÕN� WRhumu 

VDGHFH�oR÷DOWÕP�DPDFÕQGDQ�EDúND�DPDoODU�LoLQ��|UQH÷LQ�JÕGD�YH\D�\HP�LoLQ�VDWDELOHFHN��
EXQD�NDUúÕOÕN��WRKXP�RODUDN�HNPHN�LoLQ�VDWDPD\DFDNODUGÕU992.  

 dLIWoL�LVWLVQDVÕ��\LQH�GH�WRKXP�úLUNHWOHULQLQ�SRWDQVL\HO�VDWÕúODUÕQÕ�HWNLOHU��=LUD��ELU�
çiftçi tohumu ekPHN�LoLQ�VDGHFH�ELU�NH]�VDWÕQ�DOPDN�]RUXQGD�NDOÕU��VRQUD�RQX�KDVDW�HGHU��
VDNODU� YH� V�UHVL]� RODUDN� \HQLGHQ� HNHELOLU�� 'R÷DO� KHWHUR]\JRVLW\� �\DQL� \DEDQL� RWODU� YH�
GL÷HU� ELWNLOHUGHQ� G|OOHQPH�� QHGHQL\OH�� YHULP� YH� GL÷HU� |]HOOLNOHU� \ÕOODU� JHoWLNoH� D]DOÕU��
Sadece bX�JLEL�GXUXPGD�� oLIWoLOHU� WRKXP�úLUNHWOHULQGHQ�\HQL� WRKXP�VDWÕQ�DOPD� LKWL\DFÕ�
hissedeceklerdir993.  

�����8329��oLIWoL�LVWLVQDVÕQÕQ��³PDNXO�VÕQÕUODPDODU�LoLQGH�ROPDVÕQÕ�YH�ÕVODKoÕQÕQ�
KXNXNv� oÕNDUODUÕQÕQ� J�YHQOL÷LQH� ED÷OÕ� RODUDN´� GDU� G�]HQOHQPHVLQL� |QHUPLúWLU� (m.15/2). 

%X�QHGHQOH�LVWLVQDQÕQ�QLWHOL÷LQL�EHOLUOHQLUNHQ��oLIWoLOHULQ�NRUXQPDVÕ�\DQÕQGD��ÕVODKoÕODUÕQ�
oÕNDUODUÕQD� GD� GLNNDW� HGLOPHVL� EHNOHQHELOLU994�� ,VODKoÕQÕQ� P�QKDVÕU� KDNNÕ�� oR÷DOWÕP�
PDWHU\DOLQ� VDWÕúÕQÕ� YH� RQXQ� VDWÕú� DPDoODUÕ� LoLQ� �UHWLOPHVLQL� NDSVDU�� %X� DoÕGDQ�� oLIWoL�
LVWLVQDVÕQÕQ� KDN� VDKLELQLQ� \HWNLOHULQH� D\NÕUÕ� ROPDPDVÕ� JHUHNLU995�� 'ROD\ÕVÕ\OD�� LVWLVQD�
VÕQÕUVÕ]�ROPD\ÕS��ÕVODKoÕQÕQ�KDNODUÕQÕ�VÕIÕUOD\DQ�H\OHPOHUH�L]LQ�YHULOPH\HFHNWLU996.  

1LWHNLP��&395�YH�KXNXNXPX]GD���oLIWoL�LVWLVQDVÕ��oLIWoL\H�oR÷DOWÕP�PDWHryalini 

HNPHN� LoLQ�VDNODQPDVÕQD� L]LQ�YHUPHNWH��EXQD�NDUúÕOÕN��VDWÕOPDVÕQD� L]LQ�YHUPHPHNWHGLU�
�&395�P�����%LWdHú.�P������&395�P������LOH�D\QÕ�úHNLOGH�G�]HQOHQ�%LWdHú.�����¶H�
J|UH�oLIWoL�LVWLVQDVÕ��KDN�VDKLELQLQ�P�QKDVÕU�\HWNLOHULQH�D\NÕUÕ�ROPDPDN�úDUWÕ\OD��WDUÕPVDO�
�UHWLPLQ� NRUXQPDVÕ� YH� NROODQPDVÕ� DPDFÕ\OD�� oLIWoLOHULQ� NHQGL� DUD]LOHULQGH� \DSWÕNODUÕ�
�UHWLP� VRQXFXQGD� HOGH� HWWLNOHUL� �U�QOHUGHQ�� \LQH� NHQGL� DUD]LOHULQGH� \DSDFDNODUÕ� \HQL�
�UHWLPOHU�LoLQ��KLEULG�YH�VHQWHWLN�oHúLWOHU997�KDULo�ROPDN��]HUH��NRUXQDQ�oHúLGLQ�oR÷DOWÕP�

                                                
990 Asgrow Seed Co. v. Winterboer, S.Ct., 1995 (Blair, a.g.m., s. 314). 
991 Bkz. 7 U.S.C. § 2543 (1994). 
992 7 U.S.C. PVPA §2543 (1994) (Goss, a.g.m., s. 1413). 
993 Goss, a.g.m., s. 1414. dn. 110. 
994 Hannig, a.g.m., s. 243. 
995 Çiftçi istisQDVÕ�� ÕVODKoÕ� KDNNÕ� VDKLELQH� %LWdHú.� P�����¶GH� WDQÕQDQ� \HWNLOHUH� D\NÕUÕ� ROPD\DFDNWÕU�
�%LWdHú.�P����� 
996�8329�P�����¶GH�NXOODQÕODQ�GLO��75,36¶LQ�����PDGGHVLQGH�SDWHQW�VDKLELQH�VD÷ODQDQ�KDNNÕQ�LVWLVQDODUÕQÕ�
G�]HQOH\HQ�GLOLQGHQ�SHN�IDUNOÕ�GH÷LOGLU��%X�QHGHQOH�oLIWoL� LVWLVQDVÕQÕQ�NDSVDPÕQÕ�DQODPDGD��75,36�P����
�]HULQGH� X\JXODPD� KXNXNX� ID\GDOÕ� RODELOLU� �&DYDOKR�� D�J�H��� V�� ������ %X� DQODPGD�� ÕVODKoÕQÕQ� KDNODUÕQÕ�
VÕIÕUOD\DQ�LVWLVQDODUD�L]LQ�YHULOHPH]��&DYDOKR��D�J�H���V������� 
997�6HQWHWLN�oHúLW�� ³oRN� VD\ÕGD� WHN�ELWNL�� NHQGLOHQPLú�KDW��NORQ��YH\D�\DEDQFÕ� WR]ODQDQ�EDúND�SRSXODV\RQ�
WRKXPODUÕQÕ� ELUOHúWLUPHVL\OH� PH\GDQD� JHWLULOHQ� YH� LON� �)1�� MHQHUDV\RQXQGDNL� PHOH]� D]PDQOÕ÷Õ� |]HOOL÷LQL�
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PDWHU\DOLQL� NXOODQPD\D� \HWNLOL� ROGX÷X� úHNOLQGHGLU�� *|U�OG�÷�� �]HUH� &395¶GH� YH�
KXNXNXPX]GD�VDNOÕ�WRKXPXQ�VDWÕúÕQD�L]LQ�YHULOPHPLúWLU�� 

dLIWoL� LVWLVQDVÕ LNL� DoÕGDQ VÕQÕUODQGÕUÕOPÕúWÕU�� %LULQFLVL�� EX� LVWLVQD� VDGHFH� ED]Õ�
WDUÕPVDO� ELWNL� W�UOHUL� LoLQ� X\JXODQDFDNWÕU�� %XQODU� WDKÕOODU� �EX÷GD\�� DUSD�� oHOWLN�� \XODI��
çavdar ve tritikale), yemeklik baklagiller (kuru fasulye, nohut, mercimek, bezelye ve 

EDNOD���\HP�ELWNLOHUL��\RQFD��NRUXQJD��IL÷�YH��oJ�O��YH�HQG�VWUL�ELWNLOHUL��SDPXN��W�W�Q��
patates, kolza, yHU� IÕVWÕ÷Õ� YH� VR\D�¶GÕU� �%LWdHú.� P�������� +RUWLN�OW�UHO� �EDKoHFLOLN��
oLoHNoLOLN��� RUQDPHQWDO� �V�VOH\LFL�� YH\D� GL÷HU� ELWNL� W�UOHUL� oLIWoL� LVWLVQDVÕ� GÕúÕQGD�
EÕUDNÕOPÕúWÕU��%XQXQ�QHGHQL��NDPX�\DUDUÕQÕQ�EX�VD\ÕODQ�W�UOHUGH�JHUHNOL�J|U�OPHVL��EXQODU�
GÕúÕQGD� ÕVODKoÕ� KDNNÕQD� LVWLVQD� WDQÕPDQÕQ� JHUHNOL� J|U�OPHPHVLGLU998��dLIWoL� LVWLVQDVÕQÕQ�
VDGHFH�WDUÕPVDO�ELWNL�oHúLWOHUL��]HULQGH�NDEXO�HGLOPHVL�\DQÕQGD��WDUÕPVDO�W�UOHULQ�W�P��GH�
LVWLVQD�NDSVDPÕQD�NRQXOPDPÕúWÕU��gUQH÷LQ�\XNDUGD�LIDGH�HGLOGL÷L�JLEL��WDKÕOODUGDQ�VDGHFH�
EX÷GD\��DUSD��oHOWLN��\XODI��oDYGDU�YH�WLULWLNDOH�oLIWoL�LVWLVQDVÕ�NDSVDPÕQGÕU��� 

'L÷HU� ELU� VÕQÕUODPD�� N�o�N� YH� E�\�N� oLIWoLOHU� EDNÕPÕQGDQ� \DSÕOPÕúWÕU999. 

%LWdHú.¶GD��oLIWoL�LVWLVQDVÕ�EDNÕPÕQGDQ�N�o�N�YH�E�\�N�oLIWOLN�LúOHWPHOHUL�DUDVÕQGD�D\UÕP�
\DSÕODUDN�� EX� LVWLVQDGDQ� N�o�N� oLIWoLOHULQ� \DUDUODQDFD÷Õ� EHOLUWLOPLúWLU� �P������E�1000. 

.�o�N� oLIWoLOHULQ�� ÕVODKoÕ� KDNNÕ� VDKLELQH� KHUKDQJL� ELU� �FUHW� �NDUúÕOÕN�� |GHPHVL�
]RUXQOXOX÷X� JHWLULOPHPLúWLU� �%LWdHú.� P�� �����E�1001�� %XQD� NDUúÕOÕN�� E�\�N� oLIWoLOHU��
kendi çiftliklerinde üUHWWLNOHUL� �U�QGHQ� HOGH� HWWLNOHUL� oR÷DOWÕP� PDWHU\DOLQL� WHNUDU�
NXOODQDELOPHN� LoLQ� KDN� VDKLELQH� DGLO� ELU� NDUúÕOÕN� |GHPHN� ]RUXQGDGÕUODU� �%LWdHú.� P��
17/3,c)1002�� &395¶GH� EX� EHGHOLQ� EHOLUOHQPHVLQGH�� D\QÕ� E|OJHGH� D\QÕ� W�U�Q� oR÷DOWÕP�
PDWHU\DOLQLQ� OLVDQVOÕ� �UHWLOPHVL hâlinde gerekli olan ödemeden makul bir indirim 

\DSÕOPDVÕ�JHUHNWL÷L�LIDGH�HGLOPLúWLU��P������1003. Bu bedel, Kanunumuza göre, hak sahibi 

LOH� oLIWoL� DUDVÕQGD� \DSÕODFDN� DQODúPD\OD� EHOLUOHQLU� �%LWdHú.� P������F��� 8\XúPD]OÕN�
hâlinde, sorunun çözümü için CPVR’de bHOLUWLOGL÷L�JLEL�ELU�NULWHU��oLIWoL�LVWLVQDVÕ�LOH�LOJLOL�
\|QHWPHOLNWH� G�]HQOHQPLúWLU�� %X� <|QHWPHOL÷H� J|UH�� ³>E@|\OH� ELU� V|]OHúPHQLQ�
\DSÕOPDGÕ÷Õ� YH� DQODúPD� ROPDGÕ÷Õ� GXUXPODUGD�� D\QÕ� YH\D� EHQ]HU� E|OJHGH�� D\QÕ� YH\D�
EHQ]HU�oHúLGLQ�V|]OHúPHOL��UHWLPOHUL�LoLQ�HQ�DOW�VHUWLILNDOÕ�WRKXPOXN�VÕQÕIÕQGD��D\QÕ�YH\D�
EHQ]HU��UHWLPOHUL�LoLQ�|GHQHQ��FUHWWHQ�ID]OD�ROPDPDN�ND\GÕ\OD�EX�SD\�KHVDSODQDFDNWÕU´�

                                                                                                                                           
GL÷HU� MHQHUDV\RQODUGD� GD� �)2, F3����� VD÷ODQPDVÕ� WHPHOL� �]HULQGH� JHOLúWLULOPLú�� DQFDN� WRKumluk olarak 
NXOODQDELOPHN�LoLQ�KHU�\ÕO�\HQLOHQPHVL�JHUHNHQ�LON�MHQHUDV\RQGXU´��768(+7��P���]�� 
998 Kooij, a.g.e., s. 36.   
999�.�o�N�oLIWoL�ROGX÷XQX�LIDGH�HGHQ�NLúL��DQODúPD]OÕN�KkOLQGH��EX�NDWHJRULGHNL�oLIWoLOHULQ�|]HOOLNOHULQL�
WDúÕGÕ÷ÕQÕ�LVSDW�HGHFHNWLU��dLIWoL�øVW��<|Q��P������ 
1000 Benzer düzenleme için bkz. CPVR m 14/3. 
1001 Benzer düzenleme için bkz. CPVR m 14/3. 
1002 Benzer düzenleme için bkz. CPVR m.14/3, dördüncü paragraf. 
1003� (÷HU� WDUDIODU� DUDVÕQGD� ELU� DQODúPD� ROPD]VD�� EX� EHGHO� R� PDWHU\DOLQ� NXOODQÕOPDVÕ� LoLQ� JHrekli lisans 
�FUHWLQLQ����¶VL�ROPDOÕGÕU��&RXQVLO�5HJXODWLRQ�–Agricultural Exemption-No1768/95, m.5). 
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�dLIWoL� øVW�� <|Q�� P�������� dLIWoL� LOH� KDN� VDKLEL� DUDVÕQGD� EHGHOLQ� |GHQPHVL� NRQXVXQGD�
DQODúPD� VD÷ODQDPDPÕúVD�� oLIWoLQLQ� NLúLVHO� VRUXPOXOX÷X�� HNLOHQ� WRKXPXQ� KDVDW� HGLOGL÷L�
J�QGHQ�LWLEDUHQ�EDúODU��dLIWoL�øVW��<|Q��P��������+DN�VDKLEL�YH�oLIWoL�DUDVÕQGD�|GHPHQLQ�
]DPDQÕ�YH�úHNOL� WHVSLW�HGLOHPHGL÷L� WDNGLUGH��KHU��U�Q� LoLQ�KDVDW� WDULKLQL� WDNLEHQ�DOWÕ�D\�
LoLQGH�|GHPH�WDPDPODQPÕú�ROPDOÕGÕU��dLIWoL�øVW��<|Q��P��������� 

dLIWoL�LVWLVQDVÕQGDQ�\DUDUODQDFDN�N�o�N�oLIWoLOHULQ��DUD]L�SDUoDVÕQÕQ�E�\�NO�÷��GH�
EHOLUOHQPLúWLU��%XQD�J|UH��N�o�N�oLIWoLOHU��\XNDUÕGD�VD\ÕODQ�W�UOHUGHQ�HQ�ID]OD����WRQ�WDKÕO�
�UHWHFH÷L�KHVDSODQPÕú�HNLP�DODQODUÕQGDQ�GDKD�N�o�N�DUD]L\H�VDKLS�oLIWoLOHU�YH\D�GL÷HU�
W�UOHU�LoLQ�NDUúÕODúWÕUÕODELOLU�NULWHU�VD÷OD\DQ�oLIWoLOHUGLU�>%LWdHú.�P�������E�@1004��gUQH÷LQ��
<|QHWPHOL÷H�J|UH��EX÷GD\�LoLQ�NDUúÕODúWÕUÕODELOLU�NULWHU�����GHNDU��UHWLP�DODQÕGÕU1005 .  

dLIWoLOHU�� oLIWoL� LVWLVQDVÕQD� LOLúNLQ� <|QHWPHOLNWH� ED]Õ� VRUXPOXOXNODUD� WkEL�
WXWXOPXúWXU��%X�\HWNL�YH�VRUXPOXOXNODU��oLIWoLQLQ�DUD]LVLQL�GHYUHWPHVL�KkOL�GÕúÕQGD��GL÷HU�
NLúLOHUH�GHYUHGLOHPH]��dLIWoL�øVW��<|Q��P���D�1006.  

.H]D�� NXUDO� RODUDN�� oLIWoLOHULQ� oHúLGLQ� KDVDW� HGLOHQ�PDWHU\DOLQL�� KDN� VDKLEinden 

L]LQ�DOPDNVÕ]ÕQ��WRKXP�RODUDN�LúOHQPHN��]HUH�LúOHWPHVLQGHQ�GÕúDUÕ�oÕNDUDPDPDVÕ�GD�V|]�
NRQXVXGXU��dLIWoL�øVW��<|Q��P��������%XQXQOD�ELUOLNWH��oLIWoL��LúOHPH�VRQXFX�HOGH�HGLOHQ�
PDWHU\DOLQ�� WRKXPOXN� RODUDN� LúOHPH\H� JLUHQ� PDWHU\DOOH� D\QÕ� ROPDVÕQÕ� JDUDQWL edecek 

|QOHPOHUL�DOPÕúVD�YH\D�KDVDW�HGLOHQ��U�Q�Q�WRKXPOXN�RODUDN�LúOHQPHVLQLQ�ELU�WRKXPOXN�
KD]ÕUOD\ÕFÕ�WDUDIÕQGDQ�\DSÕODFD÷ÕQÕ�JDUDQWL�HGHUVH��WRKXPOXN�KD]ÕUODQPDVÕ�LúOHPLQL�DUD]LVL�
GÕúÕQGD� \DSDELOHFHNWLU� >dLIWoL� øVW�� <|Q�� P���� �D�� YH� �E�@1007. Hasat edilen� oR÷DOWÕP�
PDWHU\DOLQLQ��\HQLGHQ�HNLOPHN�LoLQ�LúOHQPHVL�JHUHNLU��%X�LúOHPH�\D�oLIWoL�\D�GD�R�KL]PHWL�
VD÷OD\DQ� WRKXP�KD]ÕUOD\ÕFÕODUÕ� WDUDIÕQGDQ�\DSÕOÕU�� 7RKXP�KD]ÕUOD\ÕFÕODUÕ�� ³>N@HQGL� YH\D�
GL÷HU� oLIWoLOHULQ� HOGH� HWWLNOHUL� �U�Q� YH�YH\D� oR÷DOWÕP� PDWHU\DOLQH� Eelli manipülâsyon 

LúOHPOHULQL� X\JXOD\DQ´� NLPVHOHUL� LIDGH� HGHU� �dLIWoL� øVW�� <|Q�� P���P��� 7RKXP�
KD]ÕUOD\ÕFÕODUÕ�� ³>K@kOHQ� WHVFLO� HGLOPLú� YH\D� .DQXQ� LOH� NRUXQDQ� oHúLWOHULQ� WRKXPOXN�
KD]ÕUODPDVÕ� IDDOL\HWLQGH� EXOXQGX÷XQX�� \HWNLOL� UHVPv� PDNDPODUD�� \HWNLOL� oLIWoL�
RUJDQL]DV\RQODUÕQD�� KDN� VDKLEL� RUJDQL]DV\RQODUÕQD� YH� WRKXP� KD]ÕUOD\ÕFÕ� NXUXOXúODUÕQD�
GX\XUDUDN�� EXQODUÕQ� WRKXP� KD]ÕUOD\ÕFÕ� OLVWHOHULQH� GDKLO� HGLOPH� LVWH÷LQL� ELOGLUPLú� RODQ�
YH\D� WRKXPOXN� RODUDN� LúOHQPHN� �]HUH� JLUHQ� �U�QOH�� LúOHQGLNWHQ� VRQUDNL� �U�Q�Q� D\QÕ�

                                                
1004�&395¶GH�GH�EX�RUDQ�D\QÕ�úHNLOGH�EHOLUOHQPLúWLU��P��������o�QF��SDUDJUDI�� 
1005�dLIWoL�LVWLVQDVÕ�NDSVDPÕQGD�\HU�DODQ�ELWNL�W�UOHUL�LoLQ�NDUúÕODúWÕUÕODELOLU�NULWHUOHU�LoLQ�EN]��dLIWoL�øVW��<|Q��
Ek-1. 
1006�dLIWoLQLQ�DUD]LVLQLQ�WDPDPÕQÕ�YH\D�ELU�NÕVPÕQÕ�EDúNDODUÕQÕQ�NXOODQÕPÕQD�YHUPHVL��GHYLU�DQODPÕQGDGÕU�
�dLIWoL�øVW��<|Q��P���F�� 
1007�$\QÕ�G�]HQOHPH�LoLQ�EN]��&395�P�������LNLQFL�SDUDJUDI��&395�$JULFXOWXUDO�([HPSWLRQ�5egulation 
m.13. 
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olPDVÕQÕ� WHPLQ� HGHFHN� WHGELUOHUL� oLIWoL� DGÕQD� X\JXOD\DQ� NLúLGLU´� �dLIWoL� øVW�� <|Q��
m.18/1)1008. 

%LWdHú.� YH� &395¶GH�� oLIWoLQLQ� YH� �U�Q�� LúOH\HQ� WRKXP� KD]ÕUOD\ÕFÕODUÕQ�
L]OHQPHVLQL� � VD÷OD\DFDN� G�]HQOHPHOHU� GH� \DSÕOPÕúWÕU� �%LWdHú.�P������G� YH�dLIWoL� øVW��
Yön. m.19,� ��� YH� ���� &395� P������ DOWÕQFÕ� SDUDJUDI�� &395� +DNNÕQGD� $JULFXOWXUDO�
Exemption Regulation m.14-16). Buna göre, istisnadan yararlanan çiftçiler veya ürünü 

LúOH\HQOHU�� KDN� VDKLELQLQ� WDOHS� HWWL÷L� KHU� W�UO�� ELOJL� YH� EHOJH\L� YHUPHN� ]RUXQGDGÕU�
�%LWdHú.� P������G�� dLIWoL� øVW�� <|Q�� P������� +DN� VDKLEL� oLIWoLGHQ�� DGÕ�� \HUOHúLP� \HUL��
DUD]LVLQLQ�DGUHVL��oLIWoLQLQ�DUD]LVLQGHQ�HOGH�HWWL÷L��U�QGHQ�WRKXPOXN�RODUDN�KDN�VDKLELQLQ�
ELU� YH\D� GDKD� ID]OD� oHúLGLQL� NXOODQÕS� NXOODQPDGÕ÷Õ�� E|\OH� ELU� NXOODQÕPGD� EXOXQPXúVD�
LOJLOL� oHúLW� YH\D�oHúLWOHUGHQ� HOGH� HWWL÷L� �U�QGHQ� oLIWoLQLQ� NXOODQGÕ÷Õ�PLNWDU�� YDUVD�oLIWoL�
LoLQ�V|]�NRQXVX�PDWHU\DOL�HNLP�LoLQ�KD]ÕUOD\DQ�NLúL�YH\D�NLúLOHULQ�LVLP�YH�DGUHVOHUL�JLEL�
bilgileri isteyebilir1009��dLIWoL��YHUGL÷L�ELOJLOHUL�GHVWHNOH\LFL�IDWXUDODUÕ��NXOODQÕODQ�HWiketleri 

YH\D�GL÷HU�X\JXQ�DUDoODUÕ�KDN�VDKLELQLQ�LVWH÷L�KkOLQGH�YHUPHN�]RUXQGDGÕU�>dLWoL�øVW��<|Q��
m.19 (a)]. 

+DN�VDKLEL��JHUHNWL÷LQGH�EX�NRQXGD�%DNDQOÕNWDQ�GD�\DUGÕP�LVWH\HELOLU�>%LWdHú.�
P������ �G�@��%DNDQOÕN�EX�GXUXPGD���FUHWL�NDUúÕOÕ÷ÕQGD��NRQX\OD� LOJLOi bilgi ve belgeleri 

KDN� VDKLELQH� YHUHELOLU�� %DNDQOÕN�� WDOHS� HGLOHQ� ELOJL� YH� EHOJHOHUL� YHUPH\L� UHGGHWWL÷L�
WDNGLUGH��EX�GXUXPX�JHUHNoHVL\OH�ELUOLNWH�� \D]ÕOÕ� RODUDN�KDN� VDKLELQH�ELOGLULU� >%LWdHú.�
m.17/3 (d)]. 

 

,,,��,VODKoÕ�+DNNÕQÕQ�7�NHQPHVL 
 

,VODKoÕ�KDNNÕQÕQ�FLVLPOHQGL÷L�PDWHU\DO��KDN�VDKLEL�WDUDIÕQGDQ�YH\D�RQXQ�L]QL�LOH�
EDúNDVÕ�WDUDIÕQGDQ�SL\DVD\D�V�U�OG�NWHQ�VRQUD��SL\DVDGDNL�EX��U�QOHU��]HULQGH�\DSÕODFDN�
\HQL� WDVDUUXIODUD� NDUúÕ� ÕVODKoÕ� KDNNÕQGDQ� GR÷DQ� LQKLVDUv� �WHNHO�� \HWNLOHULQ� LOHUL�
V�U�OHPHPHVL�� KDNNÕQ� W�NHQPHVLQL� ROXúWXUPDNWDGÕU1010�� =LUD�� KDN� VDKLEL� JHOLúWLUGL÷L�
oHúLGLQ�PDWHU\DOOHULQL�SL\DVD\D�V�UHUNHQ��JHUHNOL�NDUúÕOÕ÷Õ�HOGH�HWPLúWLU��%X�LONHQLQ�NDEXO�
HGLOPHVLQLQ�QHGHQL��NRUXPDQÕQ�DúÕUÕ�ROPDPDVÕ�G�ú�QFHVLGLU1011. 

                                                
1008�7RKXPOXN�LúOH\LFLOHUL�OLVWHVLQH�JLUHELOPHN�LoLQ�JHUHNOL�|]HOOLNOHU�*HQHO�0�G�UO�N�WDUDIÕQGDQ�EHOLUOHQLU��
%X�OLVWHOHU�\D\ÕQODQDFDN�YH\D�KDN�VDKLEL��WRKXPOXN�LúOH\LFL�YH�oLIWoL�NXUXOXúODUÕQD�DoÕN�RODFDNODUGÕU��dLIWoL�
øVW��<|Q��P������YH���� 
1009� *HQLú� ELOJL� LoLQ� EN]�� dLIWoL� øVWLVQDVÕ� <|Q�� P�� ��� ���� ���� ���� ���� ��� YH� ���� $\UÕFD� EN]�� EHQ]HU�
G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�&395�$JULFXOWXUDO�([HPSWLRQ�5HJXODWLRQ�P��-11. 
1010�0DUND�KXNXNXQGD�W�NHQPH�LONHVL�LOH�LOJLOL�RODUDN�EN]��$UNDQ��6DELK��³0DUND�+DNNÕQÕQ�7üketilmesi”, 
3URI�� 'U�� $OL� %R]HU¶H� $UPD÷DQ�� $QNDUD�� ������ V������ 3ÕQDU�� +DPGL�� ³0DUND� +XNXNXQGD� +DNODUÕQ�
7�NHQPHVL´��3URI��'U��0��.HPDO�2÷X]PDQ¶ÕQ�$QÕVÕQD�$UPD÷DQ��øVWDQEXO��������V����� 
1011 Kooij, a.g.e., s. 40. 
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7�NHQPH��VÕQDv�KDNNÕQ�VRPXWODúWÕ÷Õ�PDWHU\DO�DoÕVÕQGDQ�V|]�NRQXVX�ROXS��ÕVODKoÕ�
KDNNÕQÕQ�W�NHQPHVL�V|]�NRQXVX�GH÷LOGLU1012��,VODKoÕ�KDNNÕ�EDNÕPÕQGDQ�W�NHQPH\H�NRQX�
RODQ��NRUXQDQ�oHúLGLQ�PDWHU\DOL�YH\D�EX�PDWHU\DOGHQ�GR÷UXGDQ�LPkO�HGLOHQ��U�Q��PDPXO�
PDGGH�GLU��%X�PDWHU\DO��W�P�ELU�ELWNL�RODELOHFH÷L�JLEL��oR÷DOWÕP�PDWHU\DOOHUL�GH�RODELOLU��
%XQD�NDUúÕOÕN��oHúLW��]HULQGH�ÕVODKoÕ�KDNNÕQÕQ�NHQGLVLQLQ�W�NHQPHVL�V|]�NRQXVX�GH÷LOGLU��� 

+DNNÕQ� W�NHQPHVL� GRNWULQL�� LON� RODUDN�$PHULNDQ�+XNXNXQGD� SDWHQW� KXNXNX\OD�
LOJLOL�$GDPV�Y��%XUNH�GDYDVÕQGD�)HGHUDO�<�NVHN�0DKNHPH�WDUDIÕQGDQ��LON�VDWÕú�GRNWULQL�
RODUDN�ROXúWXUXOPXú�YH�X\JXODQPÕúWÕU1013��$YUXSD¶GD�LVH��$YUXSD�7RSOXOX÷X�0DKNHPHVL�
(ATM)1014� WDUDIÕQGDQ� WHOLI� KDNNÕ\OD� LOJLOL� 'HXWVFKH� *UDPPRSKRQ� GDYDVÕQGD� RUWD\D�
NRQXOPXú� YH� X\JXODQPÕúWÕU1015�� � +DNNÕQ� W�NHQPHVL� NXUDOÕ, PDOODUÕQ� YH� ILNUv� KDNODUÕQ�
VHUEHVW� GRODúÕPÕ� LOH� LOJLOL� $70¶QLQ� KXNXN� GRNWULQLQL� \DQVÕWPDNWDGÕU1016. Avrupa 

7RSOXOXNODUÕ�$QODúPDVÕQÕQ��$7$��PDOODUÕQ�VHUEHVW�GRODúÕPÕ�LOH�LOJLOL���-30 uncu (eski 30 

YH�����QF���PDGGHOHUL��LWKDODW�YH�LKUDFDW��]HULQGHNL�PLNWDU�VÕQÕUODQGÕUPDODUÕQÕQ�W�P�Q��
\DVDNODPDNWDGÕU1017��%XQXQOD�ELUOLNWH��EX�K�N�POHUH�����XQFX� �HVNL���� ÕQFÕ��PDGGHGH��
VÕQDv�YH� WLFDUv�P�ONL\HWL�NRUX\XFX� LVWLVQDODU�JHWLULOPLúWLU��$QFDN��KDNNÕQ� W�NHQPHVL�EX�
LVWLVQDQÕQ� GÕúÕQGDGÕU�� 'L÷HU� ELU� LIDGH\OH�� $70�� UHNDEHW� KXNXNXQXQ� >$7$�P�85 (yeni 

P����@�� NRUXQDQ� oHúLWOHULQ� SL\DVD\D� VXQXODQ� PDWHU\DOOHULQH� X\JXODQPDVÕQÕ�� KDNNÕQ�
tükenmesiyle ilgili olarak kabul etmektedir1018.   

                                                
1012 Marka hukukunda tükenme ilkesi ile ilgili oODUDN�EN]��7HNLQDOS��D�J�H���V�������+DPGL�3ÕQDU¶ÕQ��³)LNUL�
0�ONL\HW�+DNODUÕ� YH�5HNDEHW�+XNXNX��+DNNÕQ�7�NHWLOPHVL´��5HNDEHW�.XUXPX�3HUúHPEH�.RQIHUDQVODUÕ��
$QNDUD�����(NLP�������V����¶GHNL�NRQXúPDVÕ� 
1013 Adams v. Burke, 84 U.S. (17 Wall.) 455-56 (1873) (Rives, a.g.m., s. 230). 
1014 European Court of Justice (ECJ). 
1015 ATM Case No. 78/70, Deutsche Grammophon GmbH v. Metro-SB-Grossmarkte GmbH and Co., KG., 
[ECR, 1971, s. 487, (http://europa.eu.int/eur-lex/lex/LexUriServ/ 
LexUriServ.do?uri=CELEX:61970J0078:EN:HTML, 6.1.2005)].   
1016 Tritton, a.g.e., s. 437. 
1017 ATM, ATA m.30-��¶QÕQ� �\HQL� ��-���� OLVDQV� YHUHQH�� OLVDQV� DODQÕQ� E|OJHVLQGHQ� \DSÕODFDN� SDUDOHO�
LWKDODWÕ� \DVDNODPD� L]QL� YHUPHGL÷L� NDUDUÕQGDGÕU� �%X� NXUDO� &RQVHQW� Y�� *UXQGLJ� Y�� (�&�� &RPPLVVLRQ�
NDUDUÕQGDQ� LWLEDUHQ� \HUOHúWL÷LQL�$70� LIDGH� HWPLúWLU� �7ULWWRQ�� D�J�H��� V�� ������&RQVWHQ�*UXQGLJ� NDUDUÕQGD�
$70��XOXVDO�KXNXNODUFD�WDQÕQDQ�KDNODUÕQ�NXOODQÕPÕQÕQ��7RSOXOX÷XQ�NDUWHOOHUH�LOLúNLQ�K�N�POHULQL�EHUWDUDI�
HGHFHN�úHNLOGH�RODPD\DFD÷ÕQÕ�EHOLUWPLúWLU�>$70�&DVH�1R�����DQG�������(VWDEOLVVHPHQW�&RQVWHQ�6DUO�DQG�
Grundig Verkaufts Gmbh v. Commission, (ECR, 1966, s. 322, http://europa.eu.int/eur-lex/lex/LexUriServ/ 
/H[8UL6HUY�GR"XUL &(/(;������2�����(1�+70/�� ���������@� � $\UÕFD� EN]�� D\QÕ� \|QGH� GL÷HU� GDYDODU�
için, markayla ilgili EMI Records Ltd v. CBS: ATM Case No: 51/75, [ECR, 1976, s. 811 
(http://europa.eu.int/eur-lex/lex/LexUriServ/LexUriServ.do?uri=CELEX:61975J0051:EN:HTML, 
6.1.2006)]; Tepea v. E.C.Commission, [ECR, 1978, s. 1391, (http://europa.eu.int/eur-
lex/lex/LexUriServ/LexUriServ.do?uri=CELEX:61977J0028:EN:HTML, 6.1.2006)]. Böylece ATM, 
KDNNÕQ� YDUOÕ÷ÕQÕ� WDQÕPD� LOH� EXQGDQ� GR÷DFDN� \HWNLOHULQ� NXOODQÕOPDVÕQÕQ� IDUNOÕ� ROGX÷XQX� YH� XOXVDO�
KXNXNODUFD� WDQÕQDQ� KDNODUGDQ� GR÷DQ� \HWNLOHULQ� NXOODQÕPÕQÕQ� 7RSOXOXN� 5HNHEHW� +XNXNX� NXUDOODUÕ� LOH�
VÕQÕUODQGÕ÷ÕQÕ�NDEXO�HWPLúWLU��$NÕQFÕ��$WHú��5HNDEHWLQ�<DWD\�.ÕVÕWODQPDVÕ��$QNDUD��������V����� 
1018 ATM Case 258/78, L.C. Nungesser KG and Eisele v. E.C. Commission [ECR, 1982, s. 2015 
(http://europa.eu.int/eur-lex/lex/LexUriServ/LexUriServ.do?uri=CELEX:61978J0258:EN:HTML, 
6.1.2006)].     
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+DNNÕQ� W�NHQPHVL� LoLQ�� PDWHU\DOLQ� VDWÕOPÕú� ROPDVÕ� YH\D� GL÷HU� ELU� úHNLOGH�
SD]DUODQPDVÕ� JHUHNLU� �%LWdHú.� P�������� gUQH÷LQ�� WDNDV� \ROX\OD� PDWHU\DO� EDúNDVÕQD�
GHYUHGLOPLúVH��DUWÕN�EX�PDWHU\DO��]HULQGH�ÕVODKoÕ�KDNNÕ�NXOODQÕOPD\DFDNWÕU��� 

,VODKoÕ�KDNNÕQÕQ� W�NHQPHVL��KDN�VDKLELQLQ�UÕ]DVÕ�LOH�SL\DVD\D�V�U�OHQ�oHúLW veya 

��� �QF�� PDGGHQLQ� EHúLQFL� IÕNUDVÕQGD� EHOLUWLOHQ1019 oHúLWOHUH� DLW materyal ve bu 

materyalden elde edilen materyaller� �]HULQGH� V|]� NRQXVXGXU� �%LWdHú.� P��������
0DWHU\DO� NDYUDPÕ�� KHU� W�UO�� oR÷DOWÕP�PDWHU\DOLQL�� E�W�Q� ELWNL\L� YH\D� ELWNL� NÕVÕPODUÕQÕ�
NDSVD\DQ�KDVDW�HGLOPLú�PDWHU\DOL�YH�KDVDW�HGLOPLú�PDWHU\DOGHQ�GR÷UXGDQ�GR÷UXya elde 

HGLOHQ�KHU�W�UO���U�Q��NDSVDU��%LWdHú.�P������1020. Hak sahibinin izni ile piyasa sürülen 

bu materyali elde eden, bu materyal üzerinde serbestçe tasarrufta bulunabilir. Maddede 

JHoHQ� EX� PDWHU\DOGHQ� HOGH� HGLOHQ� PDWHU\DOOHU�� oHúLGLQ� oR÷DOWÕP� PDWHU\DOLQGen elde 

HGLOHQ�KDVDW�HGLOHQ��U�Q�YH\D�KDVDW�HGLOHQ��U�QGHQ�GR÷UXGDQ�LPkO�HGLOHQ��U�QOHUL�LoHULU��
%XQD� NDUúÕOÕN�� oR÷DOWÕP� PDWHU\DOLQL� VDWÕQ� DODQ�� EXQX� �UHWLS� WHNUDU� oR÷DOWÕP� PDWHU\DOL�
RODUDN� VDWDPD]�� %X�� ÕVODKoÕ� KDNNÕQÕQ� \HWNLOHQGLUPHVL� JHUHNHQ� ELU� H\OHPGLU�� +DNNÕQ�
W�NHQPHVL�EX�KkOGH�V|]�NRQXVX�GH÷LOGLU� 

$\QÕ� úHNLOGH��EX�KXVXV��%LWdHú.�P�����¶GH�DoÕNoD� LIDGH�HGLOPLúWLU��%XQD�J|UH��
sonraki faaliyet hak konusu oHúLGLQ�oR÷DOWÕPÕQD� LPNkQ�YHUHQ� IDDOL\HWOHUGHQ�ROXúPDNWD�
ise, ÕVODKoÕ� KDNNÕ� LOHUL� V�U�OHELOLU (m.31/2)1021�� %X� GXUXPGD�� oHúLGLQ� oR÷DOWÕOPDVÕ� LoLQ�
D\UÕFD� �ELU� OLVDQV� KDNNÕ� DOPDN� VXUHWL\OH�� \HWNLOHQGLULOPH� JHUHNHFHNWLU�� 'ROD\ÕVÕ\OD��
oHúLGLQ�oR÷DOWÕP�PDWHU\DOLQL�VDWÕQ�DODQ�NLúL��EXQX�P�WHDNLS�oR÷DOWÕPODU�LoLQ�NXOODQDPD]��
gUQH÷LQ��ELU�oHúLGLQ� WRKXPXQX�VDWÕQ�DODQ�NLúL��EX�WRKXPX�WHNUDU�oR÷DOWÕS�WRKXP�RODUDN�
satamaz. 

*|U�OG�÷���]HUH��ÕVODKoÕ�KDNNÕ�KXNXNXQGD�KDNNÕQ�W�NHQPHVL��SDWHQW�KXNXNXQGDQ�
IDUNOÕGÕU��=LUD�� SDWHQWOL� �U�Q� LOH� ÕVODKoÕ�KDNNÕQD� NRQX�RODQ�ELWNL� oHúLGL� DUDVÕQGDNL� IDUN��
SDWHQWWHNL��U�Q�Q�NHQGLOL÷LQGHQ�oR÷DOWÕOPD�|]HOOL÷L�ROPDPDVÕQD�NDUúÕQ��ELWNL�oHúLWOHULQLQ�
NHQGLOHULQLQ�oR÷DOWÕOPD\D�HOYHULúOL�ROPDVÕGÕU��3DWHQWOL�EXOXúX�oR÷DOWPDN�GHPHN�RQX�WDNOLW�
HWPHN�GHPHNWLU��2\VD��ELWNL�oHúLGLQL�oR÷DOWPDN��WDNOLW�GH÷LO�R�ELWNL\L�\HQLGHQ��UHWPHNWLU� 

Nitekim, patent huNXNXQGD�JHoHUOL�RODQ�LON�VDWÕú�GRNWULQLQH�J|UH��ELU�NLúL��SDWHQWOL�
ELU��U�Q��SDWHQW�VDKLELQGHQ�YH\D�RQXQ�L]LQ�YHUGL÷L�ELU�NLúLGHQ�ELU�NH]�VDWÕQ�DOPDNOD��VDWÕQ�
DODQ�NLúL�SDWHQW�VDKLELQLQ�KDNODUÕQÕ�J|]�|Q�QH�DOPDNVÕ]ÕQ��RQX�NXOODQPDNWD�VHUEHVWWLU1022. 

%XQD�NDUúÕOÕN��ÕVODKoÕ�KXNXNXQGD�LVH��NRUXQDQ�oHúLGH�DLW�PDWHU\DO�YH\D�EX�PDWHU\DOGHQ�
HOGH�HGLOHQ�PDWHU\DO�� ÕVODKoÕ�KDNNÕ�VDKLEL� WDUDIÕQGDQ�YH\D�RQXQ�L]QL�LOH�VDWÕOPÕúVD�YH\D�
                                                
1019�%XQODU�� HVDV� LWLEDUL\OH� W�UHWLOPLú�oHúLWOHU�� NRUXQDQ�oHúLWWHQ�DoÕNoD�D\ÕUW�HGLOHPH\HQ�oHúLWOHU��NRUXQDQ�
oHúLGLQ��UHWLOPHOHUL�LoLQ�KHU�GHIDVÕQGD�NRUXPD�DOWÕQGDNL�oHúLGLQ�NXOODQÕPÕQÕ�JHUHNWLUHQ�oHúLWOHUGLU� 
1020�$\QÕ�K�N�P�LoLQ�EN]�������8329�P������ 
1021�$\QÕ�K�N�P�LoLQ�EN]�������8329�P�������L���&395�P������D���� 
1022 Adams v. Burke, 84 U.S. (17 Wall.) 455-56 (1873) (Rives, a.g.m., s. 230). 
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GL÷HU� ELU� úHNLOGH� SD]DUODQÕOPÕúVD�� ÕVODKoÕ� KDNNÕQÕQ� W�NHQHFH÷L� EHOLUWLOPLúWLU� �%LWdHú.�
m.3�����8329�P�������&395�P������$QFDN��EX�VRQUDNL�WDVDUUXIXQ��KDN�NRQXVX�oHúLGLQ�
oR÷DOWÕOPDVÕQD� LPNkQ� YHUHFHN� IDDOL\HWOHUGHQ� ROXúPDPDVÕ� JHUHNLU�� %X� GXUXPGD�� KDN�
W�NHQPLú�ROPDPDNWD��ÕVODKoÕ�KDNNÕ�VDKLEL�KDNNÕQÕ�LOHUL�V�UHELOPHNWHGLU1023.  

Louis Erauw-Jacquery v.�/D�+HVELJQRQQH�GDYDVÕQGD1024, ATM’ye göre, orijinal 

WRKXPODUÕQ��WHPHO�ILGHQLQ�� ÕVODKÕ�|QHPOL�ELU�PDOv�\DWÕUÕPÕ�JHUHNWLUGL÷LQGHQ��KDN�VDKLEL��
X\JXQ�ROPD\DQ�WLFDUv�LúOHPOHUH�NDUúÕ�NRUXPD�HOGH�HGHELOPHOLGLU��%X�QHGHQOH��ÕVODKoÕQÕQ��
ihraç edilen orijinal tohumlaUÕQ� OLVDQV� DODQ� WDUDIÕQGDQ� EDúNDVÕQD� VDWÕúÕQÕ� \DVDNODPDVÕ��
$7$� ����� LQFL� �\HQL� ����� LQFL�� PDGGHVLQGHNL� DQWL� UHNDEHW� \DVD÷ÕQD� JLUPH]1025. Bu 

QHGHQOH� GH� EX� WRKXPODUÕQ� P�WHDNLS� oR÷DOWÕPODU� LoLQ� NXOODQÕOPDVÕ� �]HULQGH� KDNNÕQ�
W�NHWLOGL÷L�NDEXO�HGLOHPH]� 

Louis Erauw�GDYDVÕQGDQ�GDKD�|QFHNL�GL÷HU�ELU�ROD\GD��)UDQVÕ]�%RWDQLN�(QVWLW�V��
,15$�� JHOLúWLUGL÷L� PÕVÕU� WRKXPODUÕ\OD� LOJLOL� ÕVODKoÕ� KDNNÕ� �]HULQGH�$OPDQ\D� LOH� VÕQÕUOÕ�
RODUDN�.XUW�(LVHOH¶\H� GROD\ÕV\OD�1XQJHVVHU�.*¶\H� LQKLVDUv� OLVDQV� YHUPLúWLU��%X� OLVDQV�
V|]OHúPHVL��1XQJHVVHU¶H�� � KLEULG�PÕVÕU� � WRKXPODUÕQÕ�$OPDQ\D¶GD��UHWPH�YH� SD]DUODPD�
KDNNÕ�YHUPHNWHGLU��,15$�LOH�\DSÕODQ�OLVDQV�V|]OHúPHVLQGH��,15$¶QÕQ�NHQGLVLQLQ�GH�EX�
oHúLWOHUL� $OPDQ\D¶\D� LKUDo� HWPH\HFH÷L� NDEXO� HGLOPLúWLU�� $\UÕFD� V|]OHúPHGH�� EDúND�
NLPVHOHU� WDUDIÕQGDQ� $OPDQ\D¶\D� \DSÕODFDN� LWKDODWÕQ� GD� 1XQJHVVHU� DUDFÕOÕ÷Õ\OD�
JHUoHNOHúWLULOPHVLQLQ�VD÷ODQDFD÷Õ�,15$�WDUDIÕQGDQ�WDDKK�W�HGLOPLúWLU��1XQJHVVHU�úLUNHWL�
EX� K�N�POHUH� GD\DQDUDN�� ,15$� WRKXPODUÕQÕQ� $OPDQ\D¶\D� SDUDOHO� LWKDOLQL�� OLVDQV�
KDNNÕQD� WHFDY�]� WHúNLO� HGHFH÷L� JHUHNoHVL\OH� |QOHPHN� LVWHPLúWLU�� 1XQJHVVHU�� $%�
.RPLV\RQXQD� EDúYXUPXú�� $%� .RPLV\RQX�� OLVDQV� YHUHQLQ� D\QÕ� E|OJHGH� EDúND�
WHúHEE�VOHUH�OLVDQV�YHUPHVLQL�HQJHOOH\HQ�V|]OHúPHQLQ��$7$�P�����¶L��\HQL�����¶L��LKOkO�
HWWL÷LQL�NDEXO� HWPLúWLU��$\QÕ� úHNLOGH�� ,15$¶QÕQ�$OPDQ\D¶\D�SDUDOHO� LWKDODWÕ�|QOH\HFH÷L�
\�N�PO�O�÷�Q��GH�P�����¶H��\HQL�����¶H��D\NÕUÕ�EXOPXúWXU�� 

%X� NDUDU� $70¶\H� J|W�U�OP�úW�U�� $70�� $%� .RPLV\RQXQXQ� NDUDUÕQÕ� UHNDEHWL�
NÕVÕWOD\ÕFÕ� QLWHOLNWH� J|UPH\HUHN� NÕVPHQ� LSWDO� HWPLúWLU1026�� $70�� P�QKDVÕU� OLVDQV�
V|]OHúPHOHULQL� DoÕN�YH�NDSDOÕ�RODUDN� LNL\H�D\ÕUPÕúWÕU1027��'DYDGD�� DoÕN�P�QKDVÕU� OLVDQV�
                                                
1023 Janis/Kesan, a.g.m., s. ����� GQ�� ����� *RVV�� D�J�P��� V�� ������ %LWNL� oHúLWOHULQLQ� SDWHQWOHQHELOPHVLQLQ�
NDEXO�HGLOGL÷L�$%'¶GH��SDWHQW�KXNXNXQGD�ELOH�EX�GRNWULQLQ��WRKXPODUÕQ�VDWÕúÕQGD�GDU�\RUXPODQPDVÕ�NDEXO�
HGLOPLúWLU�� In Mallinckrodt� GDYDVÕQGD�)HGHUDO�&LUFXLW�� ³KDNNÕQ� W�NHQPHVL� GRNtrinini” dar yorumlayarak, 
HWLNHW�X\DUÕODUÕ\OD�WRKXPODUÕQ�NXOODQÕPÕQÕ�VÕQÕUODPD\D�L]LQ�YHUPLúWLU��Mallinckrodt, Inc. v. Medipart, Inc., 
976 F.2d 700, 706-08 (Fed. Cir. 1992) (Goss, a.g.m., s. 1432).  
1024 ATM Case No: 27/87, Louis Erauw-Jacquery v. La Hesbignonne [ECR, 1988, s.1919, 
(http://europa.eu.int/eur-lex/lex/LexUriServ/LexUriServ.do?uri=CELEX:61987J0027:EN:HTML, 
6.1.2006)]. 
1025 ATM Case 27/87, Louis Erauw-Jacquery v. La Hesbignonne (ECR, 1988, s.1919). 
1026 Case 258/78, L.C. Nungesser KG v. Eisele v. E.C. Commission (ECR, 1982, s. 2015).   
1027 ATM¶QLQ�EX�NDUDUÕQGDQ�|QFH�XOXVDO�KXNXNODUGD�YH�XOXVDO�KXNXNODUÕQ�GRNWULQLQGH�E|\OH�ELU�D\UÕPD�SHN�
UDVWODQPDPÕúWÕU� �7HNLQDOS� *�O|UHQ�7HNLQDOS� hQDO�� $YUXSD� %LUOL÷L� +XNXNX�� *�QFHOOHúWLULOPLú� ��� %DVÕ��
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V|]OHúPHVLQLQ� YDUOÕ÷Õ� $70� WDUDIÕQGDQ� NDEXO� HGLOPLúWLU�� $70� EX� GDYDGD�� VÕQDv� YH\D�
WLFDUv� P�ONL\HW� KDNNÕQÕQ� NXOODQÕOPDVÕQÕQ�� JHUoHN� SDUDOHO� LWKDODWÕ� �\DQL� oR÷DOWÕP� DPDFÕ�
GÕúÕQGD� VDWÕúÕ�� \DVDNODPDN� LoLQ� NXOODQÕODPD\DFD÷ÕQD� LOLúNLQ� \HUOHúPLú� NXUDOÕ1028 

RQD\ODPÕúWÕU�� 'ROD\ÕVÕ\OD�� 1XQJHVVHU� NDUDUÕQGD� $70¶\H� J|UH�� NDSDOÕ� P�QKDVÕU� OLVDQV�
DQODúPDVÕ��$7$�P�������\HQL������¶GHNL1029�DQWL�UHNDEHW�\DVD÷Õ�LoLQH�JLUPHNWHGLU��%XQD�
NDUúÕOÕN��$70¶\H� J|UH�� DoÕN�P�QKDVÕU� OLVDQV� V|]OHúPHOHUL�� JHUoHN� SDUDOHO� LWKDODWD� L]LQ�
YHUGL÷LQGHQ� DQWL� UHNDEHW� \DVD÷ÕQD� JLUPH]�� 0DKNHPH� EX� NDUDUÕ� YHULUNHQ� KDNOÕ� VHEHS�
GRNWULQLQH��³UXOH�RI�UHDVRQ´���GD\DQPÕúWÕU��%X�\DNODúÕPD�J|UH��DQODúPD�\D�GD�GDYUDQÕúÕQ�
ekonomik inceleme neticesi, ilgLOL�SD]DUGD�UHNDEHWL�DUWÕUGÕ÷Õ� WHVSLW�HGLOL\RUVD��DQWL� WU|VW�
NXUDOODUÕ� DOWÕQGD� \DVDNODQDPD]1030�� 0DKNHPH� �$70�� EX� GRNWULQH� GD\DQDUDN�� DoÕN�
                                                                                                                                           
øVWDQEXO��������V�������$oÕN�LQKLVDUv�OLVDQV�LOLúNLVLQGH��OLVans veren, lisans alan ile bizzat rekabet etmemeyi 
YH�EDúNDVÕQD�OLVDQV�YHUPHPH\L�WDDKK�W�HGHU��7HNLQDOS�7HNLQDOS��D�J�H���V������g]GHPLU��D�J�H���V�������gWH�
\DQGDQ��DoÕN�P�QKDVÕU�OLVDQV�V|]OHúPHOHUL��NRUXQDQ��U�Q�Q��oR÷DOWÕOPDVÕ�DPDFÕ�GÕúÕQGD�QLKDv�W�NHWLm için) 
OLVDQVOD�EHOLUOHQPLú�E|OJH\H�SDUDOHO�LWKDODWÕQD�L]LQ�YHULU��%XQD�NDUúÕOÕN��NDSDOÕ�LQKLVDUv�OLVDQV�V|]OHúPHVL�LVH��
NHVLQ�E|OJHVHO�NRUXPD�VD÷ODPDNWD���o�QF��NLúLOHULQ�\DUDWDFD÷Õ�W�P�UHNDEHW�KDOOHULQL��SDUDOHO�LWKDODW�YH\D�
GL÷HU�E|OJHOHUGHNL�OLVDQV�VDKLSOHULQLQ�R�E|OJH\H�JLUPHVLQL��RUWDGDQ�NDOGÕUPDNWDGÕU��7ULWWRQ��D�J�H���V�������
g]GHPLU�� D�J�H��� V�������%X� W�U� OLVDQVGD�� OLVDQV� DODQÕQ� KDNODUÕ� NRUXQPDNOD� NDOPDPDNWD�� D\QÕ� ]DPDQGD� R�
bölgedeki rekabetin de bertaraf edilmesi yükümünün kabulü yoluna da gidilmektedir (Tekinalp/Tekinalp, 
D�J�H��� V������� gUQH÷LQ�� 7�UNL\H¶GH� \HUOHúLN� $�� ÕVODKoÕ� KDNNÕQD� VDKLS� ROGX÷X� J�O� oHúLGLQLQ� $OPDQ\D¶GD�
�UHWLOLS� oR÷DOWÕOPDVÕ� NRQXVXQGD� %¶\H� OLVDQV� KDNNÕ� YHULUNHQ�� EXQD� HN� RODUDN� NHQGLVLQLQ� GH� $OPDQ\D¶\D�
oHúLGL� oR÷DOWÕP� DPDFÕ\OD� LKUDo� HGHPH\HFH÷L� YH� EX� NRQXGD� %¶GHQ� EDúNDVÕQD� GD� OLVDQV� YHUPH\HFH÷LQL�
WDDKK�W�HWPHVL��DoÕN�P�QKDVÕU�OLVDQVWÕU��%X�LOLúNLGH�$OPDQ\D¶\D�EDúND�NLPVHOHU�EDúND��ONHOHUGH��|UQH÷LQ��
ÕVODKoÕ� KDNNÕ� VDKLELQGHQ� L]LQOH� øVYLoUH¶GH�� �UHWWLNOHUL� � R� J�O� oHúLGLQL� WHNUDU� oR÷DOWÕP� DPDFÕ� GÕúÕQGD� ELU�
QHGHQOH� �|UQH÷LQ� JÕGD� RODUDN�� VDWDELOLU�� %XQD� NDUúÕOÕN�� NDSDOÕ� P�QKDVÕU� OLVDQV� V|]OHúPHVLQGH� LVH�� EDúND�
�ONHOHUGH� �UHWLOHQ� R� J�O� oHúLGLQLQ� EDúND� NLúLOHUFH� oR÷DOWÕP� DPDFÕ� GDKLO� E�W�Q� QHGHQOHUOH� $OPDQ\D¶\D�
LKUDo�LWKDO�HGLOHPH\HFH÷L�GH�NDEXO�HGLOPLúWLU� 
1028 Bkz. Consten and Grundig v. E.C.Commission (ECR, 1966, s. 299); EMI Records Ltd v. CBS (ECR, 
1976, s. 811); Tepea v. E.C.Commission (ECR, 1978, s. 1391). 
1029�+XNXNXPX]GD�5HNDEHWLQ�.RUXQPDVÕ�+DNNÕQGD�.DQXQXQ� �5.+.���� YH� �� LQFL�PDGGHOHUL��$7$¶QÕQ�
�����YH������PDGGHVL\OH�EHQ]HU�úHNLOGH�G�]HQOHQPLúWLU��5.+.¶QXQ����QF���$7$¶QÕQ������LQFL��PDGGHVL�
UHNDEHWL�HQJHOOHPH��ER]PD�VÕQÕUODPD�DPDFÕ�WDúÕ\DQ�YH\D�EX�W�U�HWNL\L�GR÷XUDQ�DQODúPDODUÕ�KXNXND�D\NÕUÕ�
VD\DUDN� \DVDNODPÕúWÕU�� %XQD� NDUúÕOÕN� 5.+.¶QXQ� �� LQFL� PDGGHVL� �$7$¶QÕQ� ����� �QF��� UHNDEHWL�
NÕVÕWODPDNOD�ELUOLNWH�ROXPOX�\DQODUÕ� EXOXQDQ�DQODúPDODUD� L]LQ�YHUPHNWHGLU��5.+.¶QXQ��� LQFL� �$7$¶QÕQ�
����� �QF��� PDGGHVL�� DQODúPDQÕQ� UHNDEHWH� D\NÕUÕ� ROPDPDVÕ� LoLQ�� PDOODUÕQ� �UHWLP� YH\D� GD÷ÕWÕPÕ� LOH�
hizmetlerin suQXOPDVÕQGD� \HQL� JHOLúPH� YH� L\LOHúPHOHU� \D� GD� HNRQRPLN� YH\D� WHNQLN� JHOLúPHOHU�
VD÷ODQPDVÕQÕ�� W�NHWLFLQLQ� GR÷DFDN� PHQIDDWOHUGHQ� X\JXQ� ELU� |Oo�GH� \DUDUODQPDVÕQÕ�� VÕQÕUODPDQÕQ�
JHUH÷LQGHQ�ID]OD�ROPDPDVÕQÕ�YH�UHNDEHWLQ�|QHPOL�|Oo�GH�RUWDGDQ�NDONPDPDVÕQÕ�DUDPÕúWÕU. 
1030� %X� GRNWULQ�� $%'� N|NHQOL� ROXS�� 7RSOXOXN� UHNDEHW� KXNXNXQGD� GD� HWNLOL� ROPXú� YH� $70¶FH� GH�
EHQLPVHQPLúWLU� �7HNLQDOS�7HNLQDOS�� D�J�H��� V������ $VODQ�� ø�� <ÕOPD]�� 5HNDEHW� +XNXNX� 7HRUL� 8\JXODPD�
0HY]XDW��*HQLúOHWLOPLú����%DVNÕ��$QNDUD��������V��������5HNDEHW�KXNXNX�LOH�LOJLOL�GL÷HU�ELU�GRNWULQ�GH�per 
se (bîzâtihi-� \DOQÕ]� EDúÕQD�� GRNWULQLGLU�� 3HU� VH� GRNWULQLQH� J|UH�� DQODúPDQÕQ� DPDFÕQÕQ� UHNDEHWL� GR÷UXGDQ�
NÕVÕWODPDN�ROGX÷X�GXUXPODUGD��EXQODUÕQ�UHNDEHW�KXNXNXQD�D\NÕUÕ�ROGX÷XQD�NDUDU�YHULOHELOPHVL�LoLQ�EDúND�
ELU�úH\LQ�DUDúWÕUÕOPDVÕQD�JHUHN�\RNWXU��'L÷HU�ELU�LIDGH\OH��UHNDEHWL�NÕVÕWODPDNWDQ�EDúND�ELU�DPDFÕ�ROPD\DQ�
DQODúPDODU� SHU� VH� KXNXND� D\NÕUÕGÕU� �$VODQ�� D�J�H��� V������ $NÕQFÕ�� D�J�H��� V������ g]�� *DP]H� $úoÕR÷OX��
$YUXSD� 7RSOXOX÷X� YH� 7�UN� 5HNDEHW�+XNXNXQGD�+DNLP�'XUXPXQ�.|W�\H�.XOODQÕOPDVÕ�� $QNDUD�� ������
V����� 7RSoXR÷OX�� 5HNDEHWL� .ÕVÕWOD\DQ� 7HúHEE�VOHU� $UDVÕ� øúELUOL÷L� 'DYUDQÕúODUÕ� YH� +XNXNv� 6RQXoODUÕ��
$QNDUD��������V�������+HU�LNL�GRNWULQ�DUDVÕQGD�ELUELULQLQ�DOWHUQDWLIL�ROPD�GH÷LO�ELUELULQL�WDPDPODPD�LOLúNLVL�
mevcuttur (AsODQ��D�J�H���V������$NÕQFÕ��D�J�H���V�������g÷UHWLGH�YH�7RSOXOXN�LoWLKDWODUÕQGD��ELULQFLO�DPDFÕ�
DoÕNoD� UHNDEHWL� VÕQÕUODQGÕUPDN� RODQ� DQODúPDODU�� DoÕN� �oÕSODN�� VÕQÕUODPDODU� �QDNHG� UHVWULFWLRQV�� RODUDN�
DGODQGÕUÕOPÕúWÕU��%XQD�NDUúÕOÕN��KXNXND�X\JXQ�ELU�DPDFÕ�RODQ�KHUKDQJL�ELU�EDúND�DQODúPD�LoLQGH�\HU�DODQ�
UHNDEHW�VÕQÕUODPDODUÕ�LVH��V|]NRQXVX�DQODúPDQÕQ�ELULQFLO�DPDFÕ�ROPD\ÕS��WDOv�ELU�QLWHOLN�DU]HWPHVL�KDOLQGH��
\DQ� �WDOv�� VÕQÕUODPDODU� �DQFLOODU\� UHVWULFWLRQV�� RODUDN� WDVQLI� HGLOPLúWLU� >.RUDK�9DOHQWLQH��$Q� ,QWURGuctory 
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P�QKDVÕU� OLVDQVÕQ��$7$� �����PDGGHVL� NDSVDPÕQD� JLUPHGL÷LQL�� DNVLQLQ� NDEXO�� KDOLQGH�
\HQL� SURMHOHULQ� EDúDUÕ\D� XODúDPD\DFD÷ÕQÕ�� o�QN��� OLVDQV� DODQÕQ� QH� W�UO�� ULVNOHUOH�
NDUúÕODúDFD÷ÕQÕ� ELOHPH\HFH÷LQL�� EXQD� NDUúÕOÕN� SDUDOHO� LWKDODWÕQ� |QOHQPHVLQLQ� UHNDEHWLQ�
HQJHOOHQPHVL� DQODPÕQÕ� WDúÕ\DFD÷Õ�� GROD\ÕVÕ\OD� 7RSOXOXN� UHNDEHW� KXNXNX� LOH�
ED÷GDúDPD\DFD÷ÕQÕ�EHOLUWPLúWLU1031��$70¶QLQ�EX�NDUDUÕ��oHúLGLQ�oR÷DOWÕPÕQD�LPNkQ�YHUHQ�
IDDOL\HWOHULQ�\DVDNODQDELOHFH÷LQL�J|VWHUPHNWHGLU��'ROD\ÕVÕ\OD�EX�NDUDU��VRQUDNL�WDVDUUXIXQ�
KDN�NRQXVX�oHúLGLQ�oR÷DOWÕOPDVÕQD�LPNkQ�YHUHQ�IDDOL\HWOHUGHQ�ROXúPDVÕ�KkOLQGH�KDNNÕQ�
W�NHQPH\HFH÷L� NXUDOÕQÕ� \DQVÕWPDNWDGÕU��%X� NDUDUD� J|UH�� oHúLGLQ�PDWHU\DOLQLQ�oR÷DOWÕP�
DPDFÕ� GÕúÕQGD� �|UQH÷LQ� JÕGD� RODUDN�� VDWÕOPDVÕ� KkOLQGH� RQXQ� SDUDOHO� LWKDODWÕ�
|QOHQHPH\HFHN�� DQFDN� PDWHU\DOLQ� �WRKXPXQ�� WHNUDU� oR÷DOWÕPÕ� V|]� NRQXVX� LVH�
önlenebilecektir. 

dHúLGLQ� PDWHU\DOLQLQ� oR÷DOWÕP� DPDFÕ\OD� NXOODQÕOPDPDVÕQD� LOLúNLQ� EX� \DVD÷ÕQ�
ÕVODKoÕ�KDNNÕ�VDKLELQH�HNRQRPLN�\|QGHQ�JHWLUHFH÷L�ND]DQo�\DQÕQGD�GL÷HU�ELU�ID\GDVÕ�GD��
EDúNDODUÕ� WDUDIÕQGDQ� \DSÕODFDN�P�WHDNLS� oR÷DOWÕPODUOD� oHúLGLQ�QLWHOL÷LQLQ�ER]XOPDVÕQÕQ�
önlenmesidir1032�� � %X� GXUXP�� ELWNL� ÕVODKoÕVÕQÕQ�� oHúLGL� �]HULQGHNL� NRQWURO� KDNNÕQÕQ�
önemini vurgular1033.  

                                                                                                                                           
Guide to EEC Competition Law and Practice, 5th. Edition, 1994 (Öz, a.g.e., s.59’dan naklen)]. Bu 
oHUoHYHGH��DoÕN�UHNDEHW�VÕQÕUODPDODUÕ�VD\ÕODELOHFHN�KDOOHU�per se��NHQGLOL÷LQGHQ��UHNDEHWH�D\NÕUÕ�VD\ÕOPDNWD�
LNHQ��LNLQFL�JXUSWD�\HU�DODQ�UHNDEHW�VÕQÕUODPDODUÕQÕQ�KDNOÕ�VHEHS��rule of reason��NXUDOÕ�JHUH÷L��NDSVDPÕ�YH�
UHNDEHW��]HULQGHNL�HWNLOHUL�GH÷HUOHQGLULOGLNWHQ�VRQUD� UHNDEHWH�D\NÕUÕ�ROXS�ROPDGÕ÷ÕQD�NDUDU�YHULOPHNWHGLU�
�$VODQ�� D�J�H��� V������g]��D�J�H��� V�����$NÕQFÕ��D�J�H���V������ � �'L÷HU� LIDGH\OH��KDNOÕ�VHEHS�GRNWULQL��DPDFÕ�
UHNDEHWH�D\NÕUÕ�ROPDGÕ÷Õ�KDOGH��UHNDEHW�DoÕVÕQGDQ�ED]Õ�VÕQÕUODPDODU�LoHUHQ�ELU�DQODúPDQÕQ��EX�NÕVÕWODPDODUÕQ�
KDNOÕ�VHEHSOHUH�GD\DQPDODUÕ�GXUXPXQGD��NDEXO�HGLOPHOHUL�VRQXFXQX��\DQL�$7$¶QÕQ������LQFL�PDGGHVLQLQ�
NDSVDPÕ� GÕúÕQGD� NDOPD� VRQXFXQX� GR÷XUXU� �7HNLQDOS�7HNLQDOS�� D�J�H��� V������� 7HRUL�� ³]RUXQOX´� \DQL� ELU�
EDNÕPD� ³ROPD]VD�ROPD]� úDUWODU´� �FRQGLWLR�VLQH�TXD�QRQ�¶ÕQ�YDUOÕ÷Õ�KDOLQGH� UHNDEHWLQ�NÕVÕWODQPDVÕQÕ�YH\D�
ER]XOPDVÕQÕ� KXNXND� D\NÕUÕ� VD\PD]�YH� \DVDNODPD]� �7HNLQDOS�7HNLQDOS�� D�J�H��� V�������$70�NDUDUODUÕQGD��
KDNOÕ� VHEHELQ� YDUOÕ÷Õ�� NÕVÕWODPDODUÕQ� REMHNWLI� RODUDN� JHUHNOL� YH\D� EDúND� úHNLOGH� WLFDUv� ULVNLQ� DOÕQPDVÕQÕQ�
P�PN�Q� ROPDGÕ÷Õ� GXUXPODUGD� NDEXO� HGLOPLúWLU�� � (÷HU� V|]OHúPH� E�W�Q�� LWLEDUL\OH� UHNDEHW� OHKLQH� LVH� YH�
VÕQÕUOD\ÕFÕ� |QOHPOHU� DQODúPDQÕQ� WLFDUv� RODUDN� \DúD\DELOPHVL� LoLQ� JHUHNOL� LVH�� EXQODU� UHNDEHWLQ� OHKLQH�
ROGX÷XQGDQ�� L]LQ�YHULOPHOLGLU� �7ULWWRQ�� D�J�H��� V��������%XQD�|UQHN�P�QKDVÕU�GLVWULE�W|UO�N��WHN� VDWÕFÕOÕN��
DQODúPDODUÕGÕU�� 'LVWULE�W|UO�N�P�QKDVÕU� RODUDN� YHULOPH]VH�� EX� NLúLOHU� GD÷ÕWÕP� D÷ÕQGD� JHUHNOL� \DWÕUÕPODUÕ�
\DSPD\DFDNODUGÕU�� GROD\ÕVÕ\OD� P�QKDVÕUOÕN� EXUDGD� oR÷XQOXNOD� JHUHNOLGLU� �7ULWWRQ�� D�J�H��� V�� ������ .H]D��
$70��ED]Õ� |]HO� GXUXPODUGD� NHVLQ� E|OJHVHO� NRUXPDQÕQ�$7$¶QÕQ� ����� LQFL�PDGGHVLQH� D\NÕUÕ�ROPDGÕ÷ÕQD�
LOLúNLQ�NDUDUODU�YHUPLúWLU��%N]��WHOLI�KDNNÕ\OD�LOJLOL�$70�&DVH�1R����������Coditel v. Cine Vog Films, No.2 
&2'ø7(/� ,,� NDUDUÕ�� >(&5�� ������ V�� ������ �http://europa.eu.int/eur-
lex/lex/LexUriServ/LexUriServ.do?uri=CELEX: 61981J0262:EN:HTML�@� YH� ELWNL� oHúLGL\OH� LOJLOL� /RXLV�
Erauw--DFTXHU\�Y��/D�+HVELJQRQQH�NDUDUÕ�>$70�&DVH��������Louis Erauw- Jacquery v. La Hesbignonne 
�(&5��������V�������@��%XQD�NDUúÕOÕN��³VRPXW�ROD\ÕQ�|]HOOLNOHULQH�J|UH�NDUDU�YHUPH�LONHVL´QLQ�ÕúÕ÷Õ�DOWÕQGD�
$70�����YH������� VD\ÕOÕ�&DQVWHQ�	�*UXQGLJ�NDUDUÕQGD� LKUDFDW�\DVD÷Õ� LoHUHQ� WHN�VDWÕFÕOÕN�V|]OHúPHVLQLQ�
UHNDEHWL�NÕVÕWODGÕ÷Õ��ER]GX÷X�YH�HQJHOOHGL÷L�JHUHNoHVL\OH�$7$¶QÕQ������PDGGHVLQLQ�NDSVDPÕQD�JLUGL÷LQL 
NDEXO� HWPLú� YH� EX� LQKLVDUv� KDNNÕQ� LFUDVÕQGD� YH� X\JXODQPDVÕQGD� NXOODQÕODQ�PDUND� OLVDQVÕQÕ� GD� JHoHUVL]�
VD\PÕúWÕU��7HNLQDOS�7HNLQDOS��D�J�H���V�������0DUND�OLVDQVÕ�LOH�LOJLOL�������VD\ÕOÕ�7HSHD�Y��(�&��&RPPLVVLRQ�
NDUDUÕQGD�GD�EHQ]HU�ELU�GXUXP�J|U�OPHNWHGLU��Tekinalp/Tekinalp, a.g.e., s.721). 
1031 Tekinalp/Tekinalp, a.g.e., s.723.   
1032�7ULWWRQ��D�J�H���V�������dR÷DOWPDGD�NXOODQÕODFDN�WRKXP��]HULQGH�ÕVODKoÕ�KDNNÕQÕQ�GHYULQH�LOLúNLQ�NDUDU��
oHúLW� KDNNÕ� VDKLELQH� DLW� ROGX÷XQGDQ�� KDNNÕQ� |]J�O� NRQXVXQD� �|]�QH�� JLUHU� �7HNinalp/Tekinalp, a.g.e., 
s.711). 
1033 Bkz. ATM Case 27/87, Louis Erauw- Jacquery v. La Hesbignonne (ECR, 1988, s. 1919).   
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+DNNÕQ�W�NHQPLú�VD\ÕOPD\DFD÷ÕQD�LOLúNLQ�GL÷HU�ELU�KXVXV�GD��NRUXPD�VD÷ODPD\DQ�
ülkeye ihracat�LOH�LOJLOLGLU��%XQD�J|UH��VDWÕú�YH\D�GL÷HU�úHNLOGH�SL\DVD\D�VXQPD��oHúLGLQ�
DLW� ROGX÷X� FLQV� YH� W�U�� NRUXPD�NDSVDPÕQD� DOPDPÕú�ELU��ONH\H�� oHúLGLQ�oR÷DOWÕOPDVÕQD�
imkân verecek materyalin1034� LKUDo� HGLOPHVL� IDDOL\HWLQL� LoHUL\RUVD�� KDN� W�NHQPHPLú�
VD\ÕOÕU� �%LWdHú.� P������ 1035�� dHúLGLQ� LKUDFDWÕ� LOH� LOJLOL� EX� |QOHP�� ÕVODKoÕQÕQ� NHQGL�
KDNODUÕQD� VDKLS� ROPDGÕ÷Õ� ELU� �ONHGH� NHQGL� oHúLGLQLQ� oR÷DOWÕPÕQÕ� |QOHPH\L�
DPDoODPDNWDGÕU1036��=LUD��KDNNÕQ�VDKLEL��EX��ONHGH�ELU�NRUXPD\D�VDKLS�GH÷LOGLU��dHúLGLQ�
VDKLEL��PDWHU\DOLQ��UHWLOPHVL�KkOLQGH�HOGH�HGHFH÷L�DGLO��FUHWL��NRUXPD�VD÷ODPD\DQ��ONH\H�
LKUDo�YH�EX��ONHGH�PDWHU\DOLQ�L]LQVL]�oR÷DOWÕOPDVÕ�KkOLQGH�HOGe edemeyecektir1037.  

%X� K�N�P�� VDGHFH� oR÷DOWÕP� PDWHU\DOLQLQ� LKUDFÕ\OD� LOJLOLGLU�� %XQD� NDUúÕOÕN��
oR÷DOWÕP� PDWHU\DOL� GÕúÕQGDNL� PDWHU\DOOHU�� |UQH÷LQ� JÕGD� RODUDN� W�NHWLOPHN� �]HUH�
KD]ÕUODQPÕú�PDWHU\DOOHULQ�LKUDFÕ��GL÷HU�ELU�LIDGH\OH�oHúLGLQ�KDVDW�HGLOPLú�PDWHU\DOinden 

GR÷UXGDQ� LPkO� HGLOHQ� �U�QOHULQ� �|UQH÷LQ� ]H\WLQGHQ� �UHWLOHQ� \D÷�� LKUDFÕ� KDOLQGH�� EX�
PDWHU\DOOHU� LoLQ� KDN� W�NHQLU�� =LUD� EXQODU� oR÷DOWÕP� PDWHU\DOL� QLWHOL÷LQH� VDKLS�
ROPDGÕNODUÕQGDQ�R��ONHGH�WHNUDU��UHWLOHPH]OHU�� 

Öte yandan, ATM, patent hukuku ile ilgili�ROD\GD��NRUXPD�VD÷ODPD\DQ�YH\D��U�Q�
LoLQ� D\QÕ� RUDQODUGD� EHGHO� |GHPH\HQ� �$%¶\H�� �\H� ELU� �ONH\H� KDN� VDKLELQLQ� UÕ]DVÕ\OD�
\DSÕODQ�LKUDoODUGD�GD��KDNNÕQ�W�NHQHFH÷LQL�NDEXO�HWPHNWHGLU1038��%X�GXUXP��ÕVODKoÕ�KDNNÕ�
G�]HQOHPHOHUL� DoÕVÕQGDQ� GD� NDEXO� HGLOHELOLU�� =LUD�� ÕVODKoÕ� KDNNÕQD� NRUXPD� VD÷ODPD\DQ�
�ONH\H�LKUDFDWD�L]LQ�YHUHQ�ÕVODKoÕ�KDNNÕ�VDKLEL��oHúLGLQ�WHNUDU�oR÷DOWÕODELOHFH÷L�LKWLPDOLQL�
GH�J|]�|Q�QH�DOPÕú�GHPHNWLU��� 

+DNNÕ� NRUXPD\DQ� �ONH\H� LKUDFDWÕQ� KDNNÕQ� W�NHQPHVLQH� QHGHQ� ROPDPDVÕ�
NXUDOÕQÕQ�ELU�GL÷HU�LVWLVQDVÕ�Ga, korunmayan ülkeye ihraç edilen materyalin nihaî tüketim 

DPDFÕ\OD�NXOODQÕOPDVÕ�KkOLGLU��%LWdHú.�P�������VRQ�F�POH�1039��%X�KkOGH��ÕVODKoÕ�KDNNÕ�
W�NHWLOPLú� VD\ÕOÕU�� 1LKDv� W�NHWLP� DPDFÕQÕQ�� LKUDo� HGLOHQ� PDWHU\DOLQ� ELU� GHIDOÕN�
\HWLúWLULOPHVLQL� PL� \RNVD� PDWHU\DOLQ� NHQGLVLQLQ� W�NHWLOPHVL� JHUHNWL÷LQL� PL� LIDGH� HWWL÷L�
DoÕN� GH÷LOGLU1040�� ,VODKoÕ� KDNNÕ� VDKLEL�� KDNNÕ� NRUXPD\DQ� EX� oHúLW� �ONHOHUGH�� NRUXQDQ�
                                                
1034�%X�PDWHU\DO�ÕVODKoÕ�KDNNÕ�VDKLELQLQ�L]QL\OH�SL\DVD\D�V�U�OP�ú�RODQ�PDWHU\DOGLU��%X�PDWHU\DOLQ�LKUDFÕ�
KDOLQGH�EX�K�N�P�GLNNDWH�DOÕQDFDNWÕU��<RNVD��oHúLGLQ�oR÷DOWÕP�PDWHU\DOLQL�LON�GHID�LKUDo�\HWNLVL�]DWHQ�KDN�
VDKLELQLQ�\HWNLOHQGLUPHVL�JHUHNHQ�ELU�H\OHPGLU��EN]��%LWdHú.�P������H�� 
1035�$\QÕ�K�N�P�LoLQ�EN]�������8329�P�������LL���&395�P������E�� 
1036 Tritton, a.g.e., s. 437. 
1037 Kooij, a.g.e., s. 41. 
1038 Bkz. ATM Case No: 187/80, Merck v. Stephar [ECR, 1981, s. 2063 (http://europa.eu.int/eur-
lex/lex/LexUriServ/LexUriServ.do?uri=CELEX:61980J0187:EN:HTML,� ���������@�� %XQD� NDUúÕOÕN� �U�Q��
SDWHQW� VDKLELQLQ� UÕ]DVÕ� ROPDNVÕ]ÕQ�� R� �U�Q� LoLQ� SDWHQW� NRUXPDVÕQÕQ� ROPDGÕ÷Õ� �ONHGH� �o�QF�� ELU� NLúL�
WDUDIÕQGDQ� �UHWLOPLúVH�� SDUDOHO� LWKDODW� SDWHQW� KDNNÕQD� GD\DQÕODUDN� HQJHOOHQHELOLU�� %N]�� Centraform v. 
Sterling Drug� NDUDUÕ� �ECR, 1974) ve 0HUFN� ,� NDUDUÕ (ECR, 1981, s. 2063) (Tekinalp/Tekinalp, a.g.e., 
s.708). 
1039�$\QÕ�G�]HQOHPH�&395�P����E¶GH�GH�\HU�DOPDNWDGÕU� 
1040 Tritton, a.g.e., s. 447, dn. 55. 
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oHúLGLQLQ� oR÷DOWÕPÕ� YH\D� \HQLGHQ� �UHWLPLQLQ� W�P� úHNLOOHULQL� |QOHPH\L� LVWHU�� DQFDN�
X\JXODPDGD�SUREOHP��oHúLGLQ�QLKDv�W�NHWLP�DPDFÕ\OD�VDWÕOPDVÕQGDQ�VRQUD��PDWHU\DOOHULQ�
oR÷DOWÕP�DPDFÕ\OD�NXOODQÕODELOPHVLQGHQ�GR÷DU1041��.DQDDWLPL]FH��EX�K�N�P��oHúLGLQ�ELU�
GHIDOÕN� \HWLúWLULOPHVLQL� LoHULU�� =LUD�� WRKXPX� VDWÕQ� DODQ� NLúL� RQX� HNLS� RQGDQ� �U�Q� KDVDW�
HWPHN� LVWHU�� +DVDW� HWWL÷L� EX� �U�Q�� QLKDL� W�NHWLP� DPDFÕ\OD� NXOODQÕU�� gWH� \DQGDQ��
PDWHU\DOLQ�QLKDv�W�NHWLP�DPDFÕ\OD�NXOODQÕOÕS�NXOODQÕOPDGÕ÷ÕQÕQ�WDNLEL�oRN�J�o�RODFDNWÕU��
=LUD�VDWÕODQ�oHúLW�PDWHU\DOL��WHNUDU�WHNUDU�oR÷DOWÕPD�HOYHULúOLGLU� 

+DNNÕQ� W�NHQPHVL� LoLQ�� �o�QF�� NLúLQLQ�� oHúLGLQ� PDWHU\DOini, hak sahibinin 

UÕ]DVÕQD�GD\DQDQ�ELU� LúOHPOH�ND]DQPÕú�ROPDVÕ�JHUHNLU��0DWHU\DO��KDN�VDKLEL� WDUDIÕQGDQ�
YH\D�KXNXNv�KDOHIOHUL� WDUDIÕQGDQ�SL\DVD\D�V�U�OHELOLU�YH\D��WHN�VDWÕFÕOÕN��DFHQWHOLN�YH\D�
OLVDQV�V|]OHúPHVL�JLEL��KXNXNv�ELU�V|]OHúPH�VRQXFX�YHULOPLú�Eir izin çerçevesinde üçüncü 

NLúLOHUFH� SL\DVD\D� VXQXODELOLU�� %X� GXUXPGD�� �o�QF�� NLúLOHUFH� PDWHU\DO�� KDN� VDKLELQLQ�
UÕ]DVÕ� LOH� ND]DQÕOPÕúWÕU�� 0DWHU\DOLQ� UÕ]D� GÕúÕ� SL\DVD\D� V�U�OPHVL� KkOLQH� |UQHN� LVH��
PDWHU\DOL� JDVEHGHQ� NLúLQLQ� EXQX� SL\DVD\D� VXQPDVÕ� KkOLGLU�� .H]D�� V|]OHúPH\H� GD\DOÕ�
OLVDQV� DODQ� NLúLQLQ�� NHQGLVLQH� YHULOPLú� KDNODUÕ� L]LQVL]� JHQLúOHWPHVL� � YH\D� GHYUHWPHVL�
VRQXFX��UHWLOHQ�PDWHU\DOOHU��]HULQGH��ÕVODKoÕ�KDNNÕ�VDKLELQLQ�L]QL�ROPDGÕ÷ÕQGDQ��KDNNÕQ�
W�NHQPHVL� V|]� NRQXVX� ROPD]��$\UÕFD�� EX� H\OHPOHU� ÕVODKoÕ� KDNNÕQD� WHFDY�]� WHúNLO� HGHU�
�%LWdHú.� P����F��� %XQD� NDUúÕOÕN�� EHOLUOL� ELU� E|OJH� LoLQ� YHULOPLú� L]LQ� VRQXFX�� �U�Q� R�
E|OJHGH� SL\DVD\D� V�U�OP�ú� ROVD�� KDNNÕQ� W�NHQPHVL� W�P� �ONHGH� V|]� NRQXVX� ROXU1042. 

gUQH÷LQ��$�úHKUL�LoLQ�OLVDQV�KDNNÕ�YHULOVH��PDWHU\DO�EXUDGD�SL\DVD\D sürülse, daha sonra 

EX� PDWHU\DOLQ� %� úHKULQGH� GRODúÕPD� NRQXOPDVÕ� HQJHOOHQHPH]�� =RUXQOX� OLVDQV� KkOLQGH�
KDNNÕQ�W�NHQPHVL�V|]OHúPHVHO�OLVDQVWDQ�IDUNOÕ�RODFDNWÕU��=RUXQOX�OLVDQV�YHULOPHVL�NDPX�
\DUDUÕQÕQ� JHUHNWL÷L� KkOOHUOH� VÕQÕUOÕ� ROGX÷X� LoLQ�� NDQDDWLPL]FH�� \XUW� LoLQGH� OLVDQV� DODQÕQ�
PDWHU\DOL�HOGHQ�oÕNDUPDVÕ�KkOLQL��KDN�VDKLELQLQ�L]QL�LOH�ROGX÷XQX�NDEXO�HGHELOLUL]��%XQD�
NDUúÕOÕN�� LKUDFDW�\XUW�GÕúÕQD�RODFD÷Õ� LoLQ��NDPX�\DUDUÕQGDQ� V|]�HGHPH\L]��%X�GXUXPGD��
PDWHU\DOOHULQ�\XUW�GÕúÕQD�LKUDFÕ�LoLQ�KDN�VDKLELQGHQ�D\UÕFa izin almak gerekir1043.   

+DN�VDKLELQLQ�L]QLQLQ�ROPDGÕ÷Õ�ELU�GL÷HU�KkO�GH��EDúYXUXQXQ�\DSÕOPDVÕQGDQ�|QFH�
YH\D�EDúYXUXGDQ�VRQUD�IDNDW�ÕVODKoÕ�KDNNÕ�DOÕQPDGDQ�|QFH��oHúLGLQ�WHNQLN�LQFHOHPHVLQLQ�
\DSÕOPDVÕ� LoLQ� NXUXOXúD� YHULOPHVL�� oHúLGLQ� WLFDUv� GH÷HULQLQ� WHVSLti için deneme 

oDOÕúPDODUÕQÕQ� \DSÕOPDVÕ� DPDFÕ\OD�PDWHU\DOOHULQ�EDúNDVÕQD� YHULOPHVLGLU1044. Bu durum, 

KDN� VDKLELQLQ� oHúLGLQ� PDWHU\DOLQL� SL\DVD\D� V�UPH� L]QLQL� LoHUPHGL÷LQGHQ�� KDN�
                                                
1041 Tritton, a.g.e., s. 447, dn. 55. 
1042 Tekinalp, a.g.e., s. 548. 
1043 Patentle ilgili ola\GD� $70�� ]RUXQOX� OLVDQV� DODQ� NLúLQLQ� R� �ONHGH� �UHWWL÷L� �U�QOHUL� LKUDo� HWPHVL�
GXUXPXQGD��VÕQDv�KDN�VDKLELQLQ�DoÕNoD�UÕ]DVÕ�ROPDGÕ÷ÕQÕ�NDEXO�HGHUHN�� W�NHQPH�LONHVLQLQ�X\JXODPD�DODQÕ�
EXOPD\DFD÷ÕQÕ� LIDGH� HWPLúWLU� >$70� &DVH� 1R�� ������� Pharmon v. Hoechst, [ECR, 1985, s. 2281 
(http://europa.eu.int/eur-lex/lex/LexUriServ/LexUriServ.do?uri=CELEX:61984J0019:EN:HTML, 
6.1.2006)].     
1044 Kooij, a.g.e., s. 40. 
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W�NHQPH\HFHNWLU�� .H]D�� ÕVODKoÕ� KDNNÕ� DOÕQGÕNWDQ� VRQUD� GD�� EX� úHNLOGH� SL\DVD\D� V�UPe 

DPDFÕ�WDúÕPD\DQ�HOGHQ�oÕNDUPDODUGD�GD�KDN�W�NHQPH]1045.    

+DNNÕQ� W�NHQPHVL� EDNÕPÕQGDQ�� �ONHVHO�� E|OJHVHO� YH� XOXVODUDUDVÕ� W�NHQPH1046 

ROPDN� �]HUH� �o� VLVWHP� EXOXQPDNWDGÕU�� Ülkesel tükenmede�� VÕQDv� KDN� YHULOGL÷L� �ONH�
VÕQÕUODUÕ� LoLQGH� SL\DVD\D� V�U�OPHNOH� W�NHQPHVL� NDEXO� HGLOPHNWHGLU��%X�GXUXPGD�� VÕQDv�
KDN�VDKLEL�VDGHFH��ONH�LoLQGH�PDWHU\DOOHULQ�HO�GH÷LúWLUPHVLQH�HQJHO�RODPDPDNWDGÕU��%XQD�
NDUúÕOÕN���ONHVHO�W�NHQPHGH�SDUDOHO�LWKDODW�HQJHOOHQHELOPHNWHGLU��'L÷HU�ELU�LIDGH\OH��H÷HU�
ELU� �ONHGH� VÕQDv� KDN� DOÕQPÕú� YH� GL÷HU� ELU� �ONHGHNL� NLúL\H� EX� KDN� �]HULQGH� OLVDQV�
YHULOPLúVH�� EX� OLVDQV� DODQ� NLúLQLQ� NHQGL� �ONHVLQGH� �UHWWL÷L� PDWHU\DOOHULQ� VÕQDv� KDNNÕQ�
DOÕQGÕ÷Õ��ONH\H� LWKDOL�� SDUDOHO� LWKDODW� ROXS�� HQJHOOHQHELOHFHNWLU1047. Kanunumuz, ülkesel 

W�NHQPH� LONHVLQL�NDEXO�HWPLúWLU��%XQD�J|UH��³\XUW� LoLQGH´� ÕVODKoÕ� WDUDIÕQGDQ�YH\D�RQXQ�
L]QL\OH�SD]DUODQPÕú�PDWHU\DO��]HULQGH�KDN�W�NHWLOLU��%LWdHú.�P������1048. Keza, madde 

JHUHNoHVLQGH�� KDNNÕQ� W�NHQPHVL� LONHVLQLQ� \XUW� LoLQGH� W�NHQPH� úHNOLQGH� G�]HQOHQGL÷L�
EHOLUWLOPLúWLU1049. Madde gerekçesine göre, EX�PDWHU\DOOHUL�VDWÕQ�DODQ�NLúLOHULQ�GDKD�VRQUD�
\DSDFD÷Õ� VDWÕú� YH\D� GL÷HU� úHNLOOHUGH� WLFDUv� LúOHPOHUH� NRQX� \DSPDN�� LWKDODW�� LKUDFDW�� EX�
DPDoODU�LoLQ�PDWHU\DOL�GHSRODPDN�JLEL�ILLOOHU��KDN�VDKLELQLQ�LQKLVDUv�\HWNLOHULQLQ�NDSVDPÕ�
GÕúÕQGDGÕU1050. Madde gerekçesinGH�\HU�DODQ�³LWKDODW´�SDUDOHO�LWKDODW�ROPD\ÕS��JHUL�LWKDODW�
�UHLPSRUW�WXU��dHúLGLQ�PDWHU\DOL�\XUW�LoLQGH�SL\DVD\D�V�U�OG�NWHQ�VRQUD��LKUDo�HGLOHQ�EX�
PDWHU\DO�GDKD�VRQUD�WHNUDU�JHUL�LWKDO�HGLOHELOLU��gUQH÷LQ��SDWDWHV�oHúLGLQLQ�KDVDW�HGLOPLú�
materyalleri yurW�LoLQGH�SL\DVD\D�V�U�OG�NWHQ�VRQUD�LKUDo�HGLOLU�YH�\XUW�GÕúÕQGD�EXQODUGDQ�
patates cipsi1051� \DSÕOÕUVD�� EXQODU� LWKDO� HGLOHELOLU��%LWdHú.�� KDN� W�NHQPHVL� LoLQ� LON� NH]�
                                                
1045 Kooij, a.g.e., s. 40. 
1046 UluslaUDUDVÕ� W�NHQPHGH�� VÕQDv� KDN� NRQXVX� �U�Q� G�Q\DQÕQ� KHUKDQJL� ELU� \HULQGH� SL\DVD\D� V�U�OPHNOH�
W�NHQPH� JHUoHNOHúLU�� %X� GXUXPGD�� KDN� VDKLEL� G�Q\DQÕQ� KHUKDQJL� ELU� \HULQGH� SL\DVD\D� V�U�OHQ� �U�Q�Q�
NHQGL��ONHVLQGH�GRODúÕPÕQD�HQJHO�RODPD\DFDNWÕU� 
1047 Saraç, a.g.e., s. 130. 
1048� %LWdHú.� LOH� EHQ]HU� G�]HQOHPHQLQ� \HU� DOGÕ÷Õ�� 3DW.+.�P����� (QG7DV.+.�P�����0DUN.+.�P�����
)6(.�P������LOH�LOJLOL�RODUDN�3ÕQDU��V|]�NRQXVX�PDGGHOHUGH�³7�UNL\H¶GH�SL\DVD\D�VXQXOPDVÕQGDQ�VRQUD´�
KDNODUÕQ� W�NHQHFH÷LQL� LIDGH� HGLOGL÷L�� ³7�UNL\H´� NHOLPHVLQGHQ� |QFH� ³VDGHFH´� JLEL� ELU� NÕVÕWODPDQÕQ�
ROPDGÕ÷ÕQÕ� EHOLUWPLúWLU� �+DPGL� 3ÕQDU¶ÕQ�� ³)LNUL� 0�ONL\HW� +DNODUÕ� YH� 5HNDEHW� +XNXNX�� +DNNÕQ�
7�NHWLOPHVL´��5HNDEHW�.XUXPX�3HUúHPEH�.RQIHUDQVODUÕ��$QNDUD�����(NLP�������V����¶GDNL�NRQXúPDVÕ���
%X�QHGHQOH��3ÕQDU��7&��$QD\DVDVÕQÕQ����PDGGHVL�X\DUÕQFD�XVXO�QH�X\JXQ�RODUDN�\�U�UO�÷H�NRQXOPXú��$%�
LOH� 7�UNL\H� DUDVÕQGDNL�$QNDUD�$QODúPDVÕ¶QÕQ�PDOODUÕQ� VHUEHVW� GRODúÕPÕQD� LOLúNLQ� K�N�POHULQL� YH� �\HOLN�
V�UHFLQGH� VRQ�DúDPD\D�JHoLúL� VD÷OD\DQ������ VD\ÕOÕ�2UWDNOÕN�.RQVH\L�.DUDUÕQÕ�GLNNDWH�Dlarak, Türkiye’yi, 
$%¶QLQ� GH� VÕQÕUODUÕQÕ� LoLQH� DODQ� E|OJH� RODUDN� \RUXPODPÕúWÕU�� %X� QHGHQOH�� 3ÕQDU¶D� J|UH�� $%� YH� 7�UNL\H�
VÕQÕUODUÕ� LoLQGH�PDOODUÕQ� SL\DVD\D� VXQXOPDVÕQGDQ� VRQUD�� EX�PDOODU� �]HULQGH� KDNNÕQ� W�NHQPLú� ROGX÷XQXQ�
NDEXO�� JHUHNLU� �+DPGL� 3ÕQDU¶ÕQ�� ³)LNUL� 0�ONL\HW� +DNODUÕ� YH� 5HNDEHW� +XNXNX�� +DNNÕQ� 7�NHWLOPHVL´��
5HNDEHW�.XUXPX�3HUúHPEH�.RQIHUDQVODUÕ��$QNDUD�����(NLP�������V����¶GHNL�NRQXúPDVÕ�� 
1049�%N]��7%00�7XWDQDN�'HUJLVL��&�����'|QHP�����<DVDPD�<ÕOÕ����������6��6D\Õ������������%LUOHúLP����
Ocak 2004, YenL�%LWNL�dHúLWOHULQH�$LW�,VODKoÕ�+DNODUÕQÕQ�.RUXQPDVÕQD�øOLúNLQ�.DQXQ�7DVDUÕVÕ�YH�7DUÕP��
2UPDQ�YH�.|\LúOHUL�.RPLV\RQX�5DSRUX��������� 
1050��7%00�7XWDQDN�'HUJLVL��&���������%LUOHúLP����2FDN�������6��6D\Õ������� 
1051� +DVDW� HGLOPLú� �U�QOHUGHQ� GR÷UXGDQ� LPkO� HGLOHQ� �U�QOHU� �]HULQGH� GH� ÕVODKoÕ� KDNNÕ� VDKLELQLQ� \HWNLVL�
YDUGÕU��DQFDN�oHúLGLQ�oR÷DOWÕPÕ�ÕVODKoÕQÕQ�L]QL�LOH�ROPXúVD�DUWÕN�RQGDQ�KDVDW�HGLOPLú�PDWHU\DO�HOGH�HWPHN�
YH�KDVDW�HGLOPLú�PDWHU\DOGHQ�GR÷UXGDQ��U�QOHU�LPkO�HWPHN�LoLQ�L]LQ�JHUHNPH]��%LWdHú.�P�������YH���� 
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³\XUW� LoLQGH´� SL\DVD\D� V�UPH\L� LIDGH� HWWL÷LQGHQ�� LON� NH]� \XUW� GÕúÕQGD�SL\DVD\D� V�U�OHQ�
materyaller bu kapsama girmeyecektir1052. 

Bölgesel tükenme�� ELU� WDNÕP� GHYOHWOHULQ� VÕQÕUODUÕQÕQ� ROXúWXUGX÷X� E|OJH� LoLQGH�
KDNNÕQ� W�NHQPHVLGLU�� &395¶GH� E|OJHVHO� W�NHQPH� LONHVL� NDEXO� HGLOPLúWLU� �P����1053. 

.RUXQDQ� oHúLW� ELU� NH]� 7RSOXOXNWD� HOGHQ� oÕNDUÕOGÕ÷ÕQGD�� KDN� VDKLELQLQ� KDNNÕQÕQ� EX�
PDWHU\DO�LoLQ�W�NHWLOHFH÷L�YDUVD\ÕOPÕúWÕU��*|U�OG�÷���]HUH�&395�PRGHOL��FR÷UDILN�DODQ�
RODUDN�$YUXSD�%LUOL÷LQL�HVDV�DOPÕúWÕU��%|OJHVHO� W�NHQPHGH��EX��ONHOHU�DUDVÕQGD�\DSÕODQ�
SDUDOHO� LWKDODW� W�NHQPH� NDSVDPÕQGD� NDOPDNWDGÕU�� 'L÷HU� \DQGDQ�� &395¶GH� GH� KDNNÕQ�
W�NHQPHVL�VD\ÕOPD\DQ�KkOOHU�%LWdHú.�LOH�D\QÕ�úHNLOGH�LIDGH�HGLOPLúWLU��%XQD�J|UH��H÷HU�
oHúLW�PDWHU\DOL�HOGHQ�oÕNDUÕOÕUNHQ�oR÷DOWÕP�NDVWHGLOPHPLúVH� �|UQH÷LQ��oHúLGL�oR÷DOWPDN�
DPDFÕ\OD� OLVDQVÕ� YHULOPHN� LVWHQPHPLúVH�� V|]� NRQXVX� oHúLGLQ� GDKD� ID]OD� oR÷DOWÕPÕQÕ�
LoHUHQ�H\OHPOHU�KDNNÕQ� W�NHQPHVL�GÕúÕQGDGÕU� �&395�P����D���.H]D��oHúLGLQ�DLW�ROGX÷X�
                                                
1052�%XQXQOD�ELUOLNWH���ONHVHO� W�NHQPH�LONHVLQLQ�EHQLPVHQGL÷L�PDUND�KXNXNX�LOH�LOJLOL�RODUDN�<DUJÕWD\¶ÕQ�
YHUGL÷L�NDUDUODUGD�>3ROLFH�NDUDUÕ�LoLQ�EN]��<DUJÕWD\����+'�����0DUW������WDULK������������(�������������
K. (Banka ve Ticaret Hukuku Dergisi, Ankara, 1999/���� 'H[WHU� NDUDUÕ� LoLQ� EN]�� <DUJÕWD\� ��� +'�� ���
Haziran 1999 tarih ve 1999/3243 E. 1999/5170 K., (Ankara Barosu Dergisi, 1999/2, s.323-327)], hem yurt 
LoLQGH�KHP�GH�\XUW�GÕúÕQGD�D\UÕ�D\UÕ�SL\DVD\D�V�U�OP�ú��U�QOHUGHQ��\XUW�GÕúÕQGD�SL\DVD\D�V�U�OHQ��U�QOHULQ 
LWKDO�HGLOPHVLQLQ��KDN�VDKLEL� WDUDIÕQGDQ�HQJHOOHQHPH\HFH÷LQL�NDEXO�HWPLúWLU��'L÷HU�ELU� LIDGH\OH��<DUJÕWD\�
EX� NDUDUODUGD� GDYDFÕQÕQ� PDOODUÕ� LOH� D\QL\HW� DU]� HGHQ� RULMLQDO� QLWHOLNWH� ROXS� WDNOLW� ROXQPD\DQ� PDOODUÕQ��
NDQXQv� SURVHG�UH� X\JXQ�RODUDN�PHQúH��ONHVLQGHQ�EDúND��ONHOHUGH��UHWLOLS�R��ONHOHUGHQ�7�UNL\H¶\H� LWKDO�
HGLOPHVL� KDOLQGH�� PDUND� KDNNÕQD� WHFDY�]� J|UPHPLúWLU�� � <DUJÕWD\� EX� NDUDUÕQÕ� \XUW� LoLQGH� SL\DVD\D�
V�U�OPHNOH� EX� �U�QOHU� �]HULQGHNL� KDNNÕQ� W�NHQPLú� ROGX÷X� JHUHNoHVLQH� GD\DQGÕUPÕúWÕU�� 'DKD� DoÕN� LIDGH�
etmHN� JHUHNLUVH�� <DUJÕWD\�� LON� NH]� KDN� VDKLEL� WDUDIÕQGDQ� 7�UNL\H¶GH� ELU� PDOÕQ� SL\DVD\D� V�U�OPHVLQGHQ�
VRQUD�SDUDOHO�LWKDODWÕQÕQ�|QOHPH\HFH÷LQL��o�QN��EX�DúDPDGD�KDNNÕQ�W�NHQPLú�RODFD÷ÕQÕ��DQFDN�DNVL�KDOGH��
\DQL� KHQ�]� KDN� VDKLELQLQ� LON� NH]� 7�UNL\H¶GH� PDOODUÕ� SL\DVD\D� V�UPHGHQ� |QFH� SDUDOHO� LWKDODWÕQÕQ�
|QOHQHELOHFH÷LQL�� o�QN�� KDNNÕQ� KHQ�]� W�NHQPHGL÷LQL� NDEXO� HWPHNWHGLU� �$VODQ�� D�J�H��� V����-597).  Bu 
úHNLOGH�<DUJÕWD\��\RUXP�\ROX\OD��ONHVHO�W�NHQPH�LONHVLQL�JHQLúOHWPLú��DGHWD�XOXVODUDUDVÕ�W�NHQPH�úHNOLQGH�
X\JXODPÕúWÕU��6DUDo��D�J�H���V��������5HNDEHW�.XUXOX�GD���-44/472-����6D\Õ�YH�����������WDULKOL�NDUDUÕQGD��
3ROLFH�� 9RJDUW� YH� 6WLQJ� PDUNDOÕ� J�QHú� J|]O�NOHULQLQ� 7�UNL\H¶\H� LWKDODWÕQÕQ� HQJHOOHQPHVLQL�� <DUJÕWD\ÕQ�
3ROLFH�NDUDUÕQGDNL�J|U�ú�QH�NDWÕODUDN�UHGGHWPLúWLU��$VODn, a.g.e., s.598-599).  
1053� 7�UNL\H�$%� LOH� J�PU�N� ELUOL÷L� LoLQH� JLUPLú� ROPDVÕQD� NDUúÕQ�� ����� VD\ÕOÕ�7�UNL\H-$YUXSD�7RSOXOX÷X�
2UWDNOÕN� .RQVH\L� NDUDUÕQÕQ� �� VD\ÕOÕ� HNLQLQ� ����� PDGGHVLQGH�� J�PU�N� ELUOL÷L� �ONHOHULQGHQ� ELULQGH� VDWÕúD�
VXQXODQ�PDOODUÕQ� 7�UNL\H� \|Q�QGHQ� W�NHQPLú� VD\ÕODPD\DFD÷Õ� NDEXO� HGLOPLúWLU�� 3ÕQDU¶D� J|UH�� EX� K�N�P��
$%� LOH� 7�UNL\H� DUDVÕQGD� LP]DODQDQ�$QNDUD�$QODúPDVÕ� YH�.DWPD�3URWRNRO� �PDOODUÕQ� VHUEHVW� GRODúÕPÕQD�
LOLúNLQ�� P���¶\H� D\NÕUÕGÕU� �+DPGL� 3ÕQDU¶ÕQ�� ³)LNUL� 0�ONL\HW� +DNODUÕ� YH� 5HNDEHW� +XNXNX�� +DNNÕQ�
7�NHWLOPHVL´�� 5HNDEHW� .XUXPX� 3HUúHPEH� .RQIHUDQVODUÕ�� $QNDUD�� ��� (NLP� ������ V����-126’daki 
NRQXúPDVÕ���2UWDNOÕN�LOLúNLVLQGH�ELULQFLO�KXNXN��$QNDUD�$QODúPDVÕQGDQ�YH�.DWPD�3URWRNRO¶GHQ�ROXúXUNHQ��
EX� oHUoHYHGH�2UWDNOÕN�.RQVH\L�.DUDUODUÕ� LNLQFLO� KXNXNv�G�]HQOHPHOHUL�ROXúWXUXU��%XQXQ�QHWLFHVL�RODUDN��
ELULQFLO�KXNXN�LoLQGH�\HU�DODQ�.DWPD�3URWRNRO¶GHQ�VRQUD�JHWLULOHQ�KHU�W�UO��PLNWDU�NÕVÕWODPDODUÕ�YH�Hú�HWNLOL�
WHGELUOHU� X\JXODQDPD]� �+DPGL� 3ÕQDU¶ÕQ�� ³)LNUL� 0�ONL\HW� +DNODUÕ� YH� 5HNDEHW� +XNXNX�� +DNNÕQ�
Tüketilmesi´��5HNDEHW�.XUXPX�3HUúHPEH�.RQIHUDQVODUÕ��$QNDUD�����(NLP�������V�����¶GDNL�NRQXúPDVÕ���
$�� 6DDGHW� $UÕNDQ� LVH�� .DWPD� 3URWRNRO� P���¶GD�� P���¶\L� LKODO� HWPH\HFHN� LVWLVQDODUÕQ� VD\ÕOGÕ÷QÕ� LIDGH�
HGHUHN�� EXQODU� DUDVÕQGD�� ILNUv� YH� VÕQDv� KDNODUÕQ� NRUXQPDVÕ� LoLQ� DOÕQDFDN� WHGELUOHULQ�� \DSÕODFDN�
X\JXODPDODUÕQ�� oÕNDUÕODFDN� G�]HQOHPHOHULQ� ROGX÷XQX� LIDGH� HWPLúWLU�� %X� QHGHQOH� $UÕNDQ¶D� J|UH�� $%� LOH�
7�UNL\H� DUDVÕQGD� E|OJHVHO� W�NHQPHQLQ� X\JXODQDELOPHVL� LoLQ� \HQL� ELU� 2UWDNOÕN�.RQVH\L�.DUDUÕQD� LKWL\Do�
YDUGÕU��$UÕNDQ��$��6DDGHW¶LQ�³)LNUL�0�ONL\HW�+DNODUÕ�YH�5HNDEHW�+XNXNX��+DNNÕQ�7�NHWLOPHVL´��5HNDEHW�
.XUXPX� 3HUúHPEH� .RQIHUDQVODUÕ�� $QNDUD�� ��� (NLP� ������ V�� ���¶GHNL� NRQXúPDVÕ��� 3ÕQDU�� EX� J|U�úH�
NDUúÕOÕN��P���¶GD� VD\ÕODQ� LVWLVQDODUÕQ� KDNNÕQ�NRUXQPDVÕQD� \|QHOLN�ROGX÷X��KDNNÕQ�NRUXQPDVÕ� LVWLVQDVÕQÕQ�
LVH� W�NHQPH� ROGX÷XQX� LIDGH� HWPLúWLU�� 'ROD\ÕVÕ\OD�� KDNNÕQ� W�NHQPHVLQH� \|QHOLN�PLNWDU� NÕVÕWODPDVÕ� YH� Hú�
HWNLOL� WHGELUOHULQ� DOÕQDPD\DFD÷ÕQÕ� EHOLUWPLúWLU� �+DPGL� 3ÕQDU¶ÕQ�� ³)LNUL� 0�ONL\HW� +DNODUÕ� YH� 5HNDEHW�
+XNXNX�� +DNNÕQ� 7�NHWLOPHVL´�� 5HNDEHW� .XUXPX� 3HUúHPEH� .RQIHUDQVODUÕ�� $QNDUD�� ��� (NLP� ������
V����¶GHNL�NRQXúPDVÕ�� 
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FLQV� YH� W�UH�NRUXPD� VD÷ODPD\DQ��o�QF��ELU��ONH\H� oHúLGLQ� LKUDFDWÕQÕ� LoHUHQ� H\OHPOHU��
PDWHU\DOOHULQ�QLKDv� W�NHWLP�DPDFÕ\OD� LKUDo�HGLOPHVL�KDULo��KDNNÕQ� W�NHQPHVL�sonucunu 

GR÷XUPD]��&395�P����E�� 
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%g/h0�����,6/$+d,�+$..,</$�ø/*ø/ø�+8.8.Ì�øù/(0/(5 

 

§ 1. Devir  

,VODKoÕ� KDNNÕ� VDKLEL�� EDúYXUX� YH\D� WHVFLOGHQ� GR÷DQ� KDNNÕQÕ� EDúNDVÕQD�
devredilebilir1054 veya bu haklar miras yoluyla intikal edebilLU��|O�PH�ED÷OÕ�WDVDUUXIODUD�
NRQX� RODELOLU� �%LWdHú.�P��������%X� GHYLU�� V�UH�� \HU� YH�PXKWHYD� LWLEDUL\OH� VÕQÕUOÕ� YH\D�
VÕQÕUVÕ]��NDUúÕOÕNOÕ�YH\D�NDUúÕOÕNVÕ]�RODUDN�\DSÕODELOLU�� 

,VODKoÕ� KDNNÕ� DQFDN�� ÕVODKoÕ� KDNNÕ� NRUXPDVÕQGDQ� \DUDUODQDELOHFHN� ELU� NLúL\H�
devreGLOHELOLU�� $NVL� KDOGH�� GHYLU� WDUDIODU� DUDVÕQGD� K�N�P� LIDGH� HGHFHN�� EXQD� NDUúÕOÕN��
KDNNÕ�GHYUDODQ�NLúL��ÕVODKoÕ�KDNNÕ�NRUXPDVÕQGDQ�\DUDUODQDPD\DFDNWÕU��&395�P�����¶GH�
DoÕNoD�LIDGH�HGLOHQ�EX�KXVXV��.DQXQXPX]GD�EHOLUWLOPHPLúWLU��%XQXQOD�ELUOLNWH��%LWdHú.�
m.4’GH� \HU� DOPD\DQ� ELU� NLúLQLQ�� .DQXQXQ� VD÷ODGÕ÷Õ� NRUXPDGDQ� \DUDUODQDPD\DFD÷Õ�
DoÕNWÕU� 

+DNNÕQ� GHYUL�� OLVDQV� V|]OHúPHVLQGHQ� IDUNOÕGÕU�� =LUD�� VÕQDv� KDNNÕQ� GHYULQGH�� KDN�
VDKLEL�KDNNÕQÕ�EDúNDVÕQGD�GHYUHGHUHN�RQX�ND\EHWPHVLQH�NDUúÕOÕN�� OLVDQV�V|]OHúPHVLQGH�
KDNNÕQÕ�korumaya devam etmektedir1055��%X�QHGHQOH��NLúL�OLVDQV�YHUVH�GDKL��VÕQDv�KDNNÕ�
�ÕVODKoÕ�KDNNÕ���]HULQGH�GHYLU�LúOHPLQGH�EXOXQDELOLU�� 

                                                
1054� +HQ�]� EDúYXUXGDQ� GR÷DQ� KDN�� ÕVODKoÕ� KDNNÕQÕQ� WHVFLOL� JHUoHNOHúPHGHQ� GH� GHYUHGLOHELOLU�� %X� KXVXV�
%LWdHú.�P�����¶GH�DoÕNoD�EHOLUWLOGL÷L�JLEL��P�������E¶GH�GH�LIDGH�HGLOPLúWLU� 
1055 ÖzdHPLU�� 6��2NWD\�� 6ÕQDv�+DNODU� øOLúNLQ�/LVDQV�6|]OHúPHOHUL�YH�5HNDEHW�+XNXNX�'�]HQOHPHOHULQLQ�
/LVDQV�6|]OHúPHOHULQH�8\JXODQPDVÕ��øVWDQEXO��������V������.RRLM��D�J�H���V����� 
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+DNNÕQ� GHYULQLQ�� GHYLU� WDULKLQGHQ� |QFH� �o�QF�� NLúLOHULQ� ND]DQGÕNODUÕ�
�V|]OHúPHVHO�YH\D�]RUXQOX�OLVDQV�JLEL���KDNODU��]HULQGHNi etkisi üzerinde durmak gerekir. 

&395� P�����¶GH�� EX� KXVXV� DoÕNoD� G�]HQOHQHUHN�� �o�QF�� NLúLOHULQ� GHYLUGHQ� |QFH�
ND]DQGÕNODUÕ�KDNODUÕQ��GHYLUGHQ�HWNLOHQPH\HFH÷L�EHOLUWLOPLúWLU��+XNXNXPX]GD�GD���o�QF��
NLúLOHULQ� GHYLUGHQ� |QFH� ND]DQGÕNODUÕ� �OLVDQV� JLEL�� KDNODU�� H÷HU� VLFLOH� WHVFLO� HGLOPLúVH��
GHYLUGHQ� HWNLOHQPH\HFHNWLU�� =LUD�� WHVFLO� LúOHPL�� %LWdHú.� P���¶XQ� JHUHNoHVLQGH�
EHOLUWLOGL÷L��]HUH��GHYLU�YH�LQWLNDO�LúOHPOHULQLQ��o�QF��NLúLOHUH�NDUúÕ�K�N�P�LIDGH�HWPHVL�
içindir1056�� *HUoL� EX� JHUHNoH�� GHYLU� V|]OHúPHVLQLQ� WHVFLOL� ile ilgilidir. Ancak, 

NDQDDWLPL]FH�� EX� KXVXV� ,VODKoÕ� +DNNÕ� 6LFLOLQLQ� E|\OH� ELU� IRQNVL\RQD� VDKLS� ROGX÷XQX�
J|VWHUPHNWHGLU��'ROD\ÕVÕ\OD��OLVDQV�V|]OHúPHVLQLQ�WHVFLOL�KDOLQGH�GH�VLFLO�D\QÕ�IRQNVL\RQD�
VDKLS� RODFDNWÕU�� %X� QHGHQOH�� WHVFLO� HGLOPLú� OLVDQV� V|]OHúPHVL�� GHYLU� V|]OHúPHVLQGHQ�
HWNLOHQPH\HFHNWLU�� %XQD� NDUúÕOÕN�� WHVFLO� HGLOPHPLú� OLVDQV� V|]OHúPHVLQLQ� EX� GHYLU�
LúOHPLQGHQ� HWNLOHQLS� HWNLOHQPH\HFH÷L�� OLVDQV� V|]OHúPHVLQLQ� QLWHOL÷LQLQ� EHOLUOHQPHVL\OH�
KkOOHGLOHFHNWLU�� (÷HU�� OLVDQV� V|]OHúPHVLQLQ� QLVSv� KDN� VD÷ODGÕ÷Õ� J|U�ú�� NDEXO� HGLOLUVH��
ÕVODKoÕ� KDNNÕQÕ� GHYUHODQ� NLúL\H� NDUúÕ� LOHUL� V�U�OHPH\HFHNWLU�� %XQD� NDUúÕOÕN�� OLVDQV�
V|]OHúPHVLQLQ�PXWODN�KDN�VD÷ODGÕ÷Õ�J|U�ú��NDEXO�HGLOLUVH��ÕVODKoÕ�KDNNÕQÕ�GHYUDODQ�NLúL\H�
NDUúÕ�GD�LOHUL�V�U�OHELOHFHNWLU��.DQDDWLPL]FH��OLVDQV�KDNNÕ��QLVSv�QLWHOLNWH�KDN�VD÷ODPDNWD��
EX� QHGHQOH�� OLVDQV� V|]OHúPHVLQH� WDUDI� ROPD\DQ� �o�QF�� NLúLOHUH� NDUúÕ�� GROD\ÕVÕ\OD� \HQL�
ÕVODKoÕ�KDNNÕ�VDKLELQH�NDUúÕ�LOHUL�V�U�OHPHPHOLGLU1057.  

%DúYXUX�YH�WHVFLOGHQ�GR÷DQ�KDN��]HULQGH�VD÷ODUDUDVÕ�LúOHPOHU��\D]ÕOÕ�úHNOH tâbidir 

�%LWdHú.�P��������%X�úHNOLQ��JHoHUOLOLN�úDUWÕ�ROXS�ROPDGÕ÷Õ�PDGGH�PHWQLQGH�DoÕNoD�LIDGH�
HGLOPHPLúWLU�� 'L÷HU� ELU� LIDGH\OH�PDGGHGH�� EX� úHNOH� X\PDQÕQ� úDUW� ROGX÷X�� X\PDPDQÕQ�
VRQXFXQXQ� LVH� JHoHUVL]OLN� ROGX÷X� \D� GD� EX� K�NP�Q� DNVLQLQ� NDUDUODúWÕUÕODPD\DFD÷Õ�
belirWLOPHPLúWLU1058�� .DQDDWLPL]FH�� PDGGHGH� NXOODQÕODQ� \D]ÕOÕ� úHNOH� ³WkELGLU´� LIDGHVL��
JHoHUOLOLN� úDUWÕ� ROGX÷XQX� J|VWHUPHNWHGLU1059�� .H]D�� %.�P�����¶GH� ³.DQXQXQ� HPUHWWL÷L�
úHNOLQ�úXPXO�YH�WHVLUL�GHUHFHVL�KDNNÕQGD�EDúNDFD�ELU�K�N�P�WD\LQ�HGLOPHPLú�LVH�DNLW���EX�
úHNOH�ULD\HW�ROXQPDGÕNoD�VDKLK�ROPD]´�GHQPHNWHGLU��'ROD\ÕVÕ\OD��NDQXQGD�KHUKDQJL�ELU�

                                                
1056�7%00�7XWDQDN�'HUJLVL��&���������%LUOHúLP����2FDN�������6��6D\Õ���������� 
1057 Lisans V|]OHúPHVLQLQ�QLWHOL÷L�LOH�LOJLOL�D\UÕQWÕOÕ�DoÕNODPD�LoLQ�EN]��DúD÷ÕGD����� 
1058%HQ]HU� G�]HQOHPHQLQ� \HU� DOGÕ÷Õ�0DUN.+.�P�����¶GH� GHYULQ� \D]ÕOÕ� \DSÕODFD÷Õ�� DNVLQH� V|]OHúPHOHULQ�
K�N�PV�]�VD\ÕODFD÷Õ� LIDGH�HGLOPLúWLU��.H]D��)6(.�P���¶GH��³PDOv�KDNODUD�GDLU�V|]OHúPH�YH�WDVDUUXIODUÕQ�
\D]ÕOÕ� ROPDVÕ� YH� NRQXODUÕ� RODQ� KDNODUÕQ� D\UÕ� D\UÕ� J|VWHULOPHVL� úDUWWÕU´�� LIDGHVL� NXOODQÕODUDN�� \D]ÕOÕ� úHNLO�
JHoHUOLOLN�úDUWÕ�RODUDN�NDEXO�HGLOPLúWLU� 
1059�3DW.+.�P���¶GD�� �%LWdHú.������ LOH� EHQ]HU� úHNLOGH�G�]HQOHQPLú�ROXS�� ³SDWHQW�EDúYXUXVX ve patent 
�]HULQGHNL� úD÷ODUDUDVÕ� LúOHPOHU� \D]ÕOÕ� úHNOH� WDELGLU´� LIDGHVLQL�NXOODQPÕúWÕU��'RNWULQGH�EXUDGD�G�]HQOHQHQ�
úHNOLQ��JHoHUOLOLN�úHNOL�ROGX÷X�LIDGH�HGLOPHNWHGLU��%N]��7HNLQDOS��D�J�H���V������%DúYXUX�YH�WHVFLOGHQ�GR÷DQ�
KDNNÕQ� GHYULQLQ� WDDKK�W� HGLOPHVL� LVH�� KLo� ELU� úHNOH� WDEL� GH÷LOGLU� �%.�P�������0DUND� KXNXNXQGD� GHYLU�
taahhütü için bkz. Arkan, , Marka Hukuku C.2, Ankara, 1998, s.179. 
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úHNOLQ�|QJ|U�OPHVL�GXUXPXQGD��NXUDO��EX�úHNOLQ�JHoHUOLOLN�úDUWÕ�ROGX÷XQD�LOLúNLQGLU1060. 

.DQXQXQ�HPUHWWL÷L� úHNLOGH�\DSÕOPD\DQ�V|]OHúPHOHU��DNVLQH�ELU�K�N�P�PHYFXW�GH÷LOVH��
geçersizdLU� �EDWÕOGÕU�1061�� 'ROD\ÕVÕ\OD�� \D]ÕOÕ� \DSÕOPD\DQ� GHYLU� V|]OHúPHVL�� WDUDIODU�
DUDVÕQGD�GDKL�JHoHUOL�GH÷LOGLU1062.  

,VODKoÕ� KDNNÕQÕQ� GHYUL� YH\D� PLUDV� \ROX\OD� LQWLNDOL�� WHVFLO� �FUHWLQLQ� |GHQPHVL�
úDUWÕ\OD� VLFLOH� ND\GHGLOLU� YH� %�OWHQGH� \D\ÕPODQÕU� �%LWdHú.� P�������� 6LFLOH� ND\ÕW��
V|]OHúPHQLQ� JHoHUOLOL÷L� LOH� LOJLOL� GH÷LOGLU�� =LUD�� VLFLOH� ND\ÕW�� GHYLU� YH� LQWLNDOLQ� �o�QF��
NLúLOHUH�NDUúÕ�K�N�P�LIDGH�HWPHVLQL�VD÷ODU1063���%X�QHGHQOH��VLFLOH�ND\GHGLOPH\HQ�\D]ÕOÕ�
GHYLU� V|]OHúPHVL� JHoHUOL� ROPDVÕQD� NDUúÕQ�� L\LQL\HWOL� �o�QF�� NLúLOHUH� NDUúÕ� LOHUL�
V�U�OHPH\HFHNWLU�� gUQH÷LQ�� ÕVODKoÕ� KDNNÕQÕ� GHYUDODQ�� GHYLUGHQ� KDEHUGDU� ROPD\DQ�
iyiniyetli lisans alandan, lisans ücretinin kendisine ödenmesini isteyemez. Devirden 

KDEHUGDU� ROPD\DQ� OLVDQV� DODQÕQ� VLFLOGH� ÕVODKoÕ� KDNNÕ� VDKLEL� RODUDN� J|U�QHQ� NLúiye 

\DSDFD÷Õ� |GHPH� RQX� ERUFXQGDQ� NXUWDUÕU�� %HQ]HU� G�]HQOHPHQLQ� \HU� DOGÕ÷Õ� &395�
P�����¶GH�� KDNNÕQ� GHYUL� &392¶\D� WHVFLO� HGLOPHGLNoH�� �o�QF�� NLúLOHUH� NDUúÕ� LOHUL�
V�U�OHPH\HFH÷L�� EXQD�NDUúÕOÕN�� H÷HU� �o�QF�� NLúLQLQ� EX�KDNNÕ�ND]DQGÕ÷Õ� WDULKWH��KDNNÕQ�
daha önce dHYUHGLOGL÷LQL�ELOL\RUVD�RQD�NDUúÕ�LOHUL�V�U�OHELOHFH÷L�LIDGH�HGLOPLúWLU�� 

'L÷HU� \DQGDQ� ÕVODKoÕ� KDNNÕQÕQ� GHYUL�� DODFD÷ÕQ� WHPOLNL� JLEL� ELU� WDVDUUXI� LúOHPL�
QLWHOL÷LQGHGLU�� %X� V|]OHúPHQLQ� NXUXOPDVÕ� LOH� ELUOLNWH� ÕVODKoÕ� KDNNÕ�� ÕVODKoÕQÕQ�
PDOYDUOÕ÷ÕQGDQ�GHYUDODQÕQ�PDOYDUOÕ÷ÕQD�JHoPHNWHGLU��'HYLU�V|]OHúPHOHULQGH� WDDKK�W�YH�
WDVDUUXI� LúOHPOHUL� D\QÕ� DQGD� JHUoHNOHúPHNWHGLU1064�� %X� QHGHQOH�� ELU� EDúND� NLúL�� ÕVODKoÕ�
KDNNÕQÕ�GHYUHGHQ�NLúLGHQ�KDNNÕ�GHYUDODPD]��gUQH÷LQ��ÕVODKoÕ�KDNNÕ�VDKLEL�KDNNÕQÕ�|QFH�
A’ya devretse, bu devir� V|]OHúPHVLQL� VLFLOH� ND\GHWWLUPHGHQ� |QFH� GH� L\LQL\HWOL� %¶\H�
GHYUHWVH��%�ÕVODKoÕ�KDNNÕQÕ�ND]DQDPD]��=LUD��ÕVODKoÕ�KDNNÕ�VDKLELQLQ�DUWÕN�WDVDUUXI�HGHFH÷L�
ELU�KDNNÕ�NDOPDPÕúWÕU��%X�QHGHQOH��%¶QLQ�ÕVODKoÕ�KDNNÕQÕ�ND]DQPDVÕ�V|]�NRQXVX�RODPD]��
                                                
1060 Eren, Fikret, %RUoODU�+XNXNX�*HQHO�+�N�POHU�����%DVNÕ��øVWDQEXO��������V������.DUDKDVDQ��0��5HúLW��
Türk Borçlar HukukX�*HQHO�+�N�POHU��&����øVWDQEXO��������V������5HLVR÷OX��6DID��%RUoODU�+XNXNX�*HQHO�
+�N�POHU������%DVÕ�� øVWDQEXO��������V�����%XQXQOD�ELUOLNWH��NDQXQv�úHNOH� LOLúNLQ�NXUDOODU�� úHNLO� VHUEHVWLVL�
�%.� ������ ³DNGLQ� VÕKKDWL�� NDQXQGD� VDUDKDW� ROPDGÕNoD� KLoELU� úHNOH� WDEL� GH÷LOGLU´�� LONHVLQLQ� � LVWLVQDVÕQÕ�
ROXúWXUGX÷X�LoLQ��ú�SKH�KDOLQGH��EXQXQ�JHQLú�GH÷LO��GDU�\RUXPD�WDEL�WXWXOPDVÕ�JHUHNLU��(UHQ��D�J�H���V�������
)DYRU�QHJRWWL��V|]OHúPH��LúOHP�OHKLQH�\RUXP��LONHVL�GH�EX�J|U�ú��GR÷UXODPDNWDGÕU��(UHQ��D�J�H���V����� 
1061 Eren, a.g.e., s.241; Karahasah, Borçlar Hukuku, C.1, s.147; Uygur, a.g.e., C.1, s.603; 
$NLSHN�$NÕQW�UN��D�J�H���&����V������5HLVR÷OX��D�J�H���V���� 
1062� %XQXQOD� ELUOLNWH�� úHNLO� HNVLNOL÷LQL� LOHUL� V�UPHQLQ� KDNNÕQ� N|W�\H� NXOODQÕPÕ� ROGX÷X� �WDUDIODUÕQ� NHQGL�
UÕ]DODUÕ� LOH�V|]OHúPHQLQ�EDúOÕFD�ERUoODUÕQÕ� LID�HWWL÷L��EXWODQÕ� LOHUL�V�UHQ�WDUDI�úHNLO�HNVLNOL÷LQH�NHQGL�KLOHOL�
GDYUDQÕúÕ�LOH�NDVWHQ�QHGHQ�ROGX÷X��GXUXPODUGD�JHoHUVL]OLN�V|]�NRQXVX�ROPD\DFDNWÕU��>%N]��<DUJÕWD\����+'�
T.13.3.1980, E.1980/1267, K.80/1669 (YKD, 1981, V�������<DUJÕWD\�����+'��7�����������(������������
.����������<.'��������V��������<DUJÕWD\����+'��7������������(������������.�����������<.'��������
s.401-402)]. 
1063�����PDGGHQLQ�JHUHNoHVL�LoLQ�EN]��7%00�7XWDQDN�'HUJLVL�&���������%LUOHúLP����2FDN�������6��6D\Õ� 
323.  
1064�)6(.¶GH�HVHU��]HULQGHNL�PDOL�KDNNÕ�GHYLU�V|]OHúPHVLQLQ�WDVDUUXI� LúOHPL�QLWHOL÷LQGH�ROGX÷X�\|Q�QGH�
EN]�� $UVODQOÕ�� D�J�H��� V������ $\LWHU�� )LNLU� YH� 6DQ¶DW�� V������ (UHO�� D�J�H��� V������ PDUND� KDNNÕ� GHYLU�
V|]OHúPHVLQLQ�WDVDUUXI�LúOHPL�QLWHOL÷LQGH�ROGX÷X yönünde bkz. Arkan, Marka, C.2, s.184. 
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B’nin iyiniyetli oOXS�ROPDPDVÕ�GD�EX�DoÕGDQ��\DQL�ÕVODKoÕ�KDNNÕQÕQ�ND]DQPDVÕ�DoÕVÕQGDQ��
|QHP�WDúÕPD]�� 

,VODKoÕ� KDNNÕQÕQ� GHYUL� KkOLQGH� GHYUHGHQLQ� VRUXPOXOX÷X da söz konusudur. 

%LWdHú.�P�����GH�LIDGH�HGLOGL÷L��]HUH��EDúYXUX�YH\D�WHVFLOGHQ�GR÷DQ�KDNNÕQÕ�ELU�EHGHO�
NDUúÕOÕ÷ÕQGD� YH\D� EHGHOVL]� GHYUHGHQ� � NLúL�� � \HWNLVLQLQ� � ROPDGÕ÷ÕQÕQ� � DQODúÕOPDVÕ� � YH\D��
EDúYXUXQXQ� UHGGHGLOPHVL� YH\D� LSWDO� HGLOPHVL� YH\D� K�N�PV�]O�N� NDUDUÕ� YHULOPHVL�
KDOOHULQGH��GHYLU�DODQÕQ�]DUDUODUÕQÕ�WD]PLQ�HWPHNOH�\�N�PO�G�U1065. 

+kOLKD]ÕUGD�PHYFXW�ROPD\DQ�DQFDN�DOÕQDFD÷Õ�EHNOHQLOHQ�ELU�VÕQDv�ELU�KDNNÕQ�GHYUL�
P�PN�QG�U�YH�E|\OH�ELU�V|]OHúPH�JHoHUOLGLU1066��%X�QHGHQOH�KHQ�]�ELWNL�oHúLGL��]HULQGH�
ÕVODKoÕ� KDNNÕ� DOÕQPDGDQ� |QFH�� ÕVODKoÕ� KDNNÕQÕQ� DOÕQDFD÷ÕQD� LOLúNLQ� LQDQo� QHGHQL\OH� EX�
oHúLW��]HULQGH�GHYLU�V|]OHúPHVL�\DSÕODELOLr1067��$QFDN��ÕVODKoÕ�KDNNÕ�LoLQ�\DSÕODQ�EDúYXUX�
JHUHNOL� úDUWODUÕ� WDúÕPDGÕ÷Õ�JHUHNoHVL\OH�GDKD�VRQUD� UHGGHGLOHELOLU�YH\D�EDúYXUX�QHWLFHVL�
YHULOHQ� ÕVODKoÕ� KDNNÕ� GDKD� VRQUDGDQ� LSWDO� HGLOHELOLU� YH\D� K�N�PV�]� NÕOÕQDELOLU�� %X�
GXUXPGD� KDNNÕ� GHYUHGHQLQ�� KDNNÕ� GHYUDODQÕQ� GR÷DQ� ]DUDUODUÕQGDQ� VRUXPOXOX÷X� V|]�
konusudur. 

%LWdHú.�P���¶LQ�LIDGHVLQGHQ�VDGHFH�EDúYXUXVX�\DSÕOPÕú�YH\D�ÕVODKoÕ�KDNNÕ�WHVFLO�
HGLOPLú� oHúLWOHU� �]HULQGH� GHYLU� V|]OHúPHVLQLQ� \DSÕODELOHFH÷L� G�ú�Q�OHELOLU�� $QFDN��
EDúYXUX�\DSÕOPDGDQ�|QFH�GH�EDúYXUX�KDNNÕ�GHYUHGLOHELOLU��1LWHNLP��%LWdHú.�P����E¶GH�
EDúYXUX�\DSDQ�NLúL�ÕVODKoÕ�GH÷LOVH��KDNNÕQ�ÕVODKoÕQGDQ�QH�úHNLOGH�DOÕQGÕ÷ÕQÕ�J|VWHULU�ELOJL�
YH� EHOJHOHULQ� GH� GLOHNoHGH� ROPDVÕ� JHUHNWL÷L� LIDGH� HGLOPLúWLU�� %X� GHPHNWLU� NL�� KHQ�]�
EDúYXUX�\DSÕOPDGDQ�GD�EDúYXUX�KDNNÕ��ELU�EDúNDVÕQD�GHYUHGLOHELOLU��$QFDN��EDúYXUXQXQ�
reddi veya iptali�KDOLQGH��X÷UDQÕODQ�]DUDUGDQ�GHYUHGHQLQ�VRUXPOXOX÷XQD�JLGLOHELOLU�� 
 Keza, hükümsüzlük KkOLQGH� GH�� KDNNÕ� GHYUHGHQLQ�� GHYUDODQD� NDUúÕ� VRUXPOXOX÷X�
V|]� NRQXVXGXU�� 'ROD\ÕVÕ\OD�� KDNNÕQ� K�N�PV�]� ROPDVÕ� KkOLQGH�� GHYLU� DODQÕQ� ]DUDUODUÕ�
NDUúÕODQDFDNWÕU��%LWdHú.�P��������=LUD��%LWdHú.�P���¶GH�\DSÕOPÕú�YH�X\JXODQPÕú�OLVDQV�
V|]OHúPHOHUL� GÕúÕQGD� NHVLQOHúPLú� K�N�PV�]O�N� NDUDUÕQÕQ� KHUNHVH� NDUúÕ� K�N�P� LIDGH�
HGHFH÷L�EHOLUWLOPLúWLU� �P��������%X�GXUXPGD��JHUoHN�KDN�VDKLEL�ROPD\DQ�NLúLGHQ��KDNNÕ�
GHYUDODQ�NLúL��.�W�NWH�R�NLúLQLQ�KDN�VDKLEL�J|U�QG�÷�Q��LOHUL�V�UHUHN�L\LQL\HW�LGGLDVÕQGD�
EXOXQDPD\DFDNWÕU�� +DNNÕ� GHYUDODQ� NLúL� VDGHFH� X÷UDGÕ÷Õ� ]DUDUÕQ� WD]PLQLQL�� KDNNÕ�
kendisine devreden gerçek olmayan hak sahibinden isteyebilecektir.  

                                                
1065�%LWdHú.¶GDNL�EX�K�N�P�SDWHQWOHUH�LOLúNLQ�3DW.+.�P������LOH�EHQ]HUGLU��� 
1066�2UWDQ��3DWHQW�/LVDQVÕ�6|]OHúPHVL��$QNDUD��������V�������g]GHPLU��D�J�H���V��������� 
1067� +HQ�]� ÕVODKoÕ� KDNNÕ� DOÕQPDGDQ�� oHúLW� �]HULQGH� OLVDQV� V|]OHúPHVL� GH� \DSÕODELOLU�� 'RNWULQGH�� SDWHQW�
EDúYXUXVX�\DSÕOÕS�GD�KHQ�]�SDWHQW�DOÕQPDPÕúVD��\DSÕODQ�OLVDQV�V|]OHúPHVLQLQ��NQRZ-KRZ�OLVDQVÕ�QLWHOL÷LQGH�
ROGX÷X��SDWHQW�DOÕQGÕNWDQ�VRQUD�SDWHQW�OLVDQVÕ�V|]OHúPHVLQH�G|Q�úHFH÷L�LIDGH�HGLOPHNWHGLU��g]GHPLU��D�J�H�, 
V�� ����� $\QÕ� J|U�ú�� ELWNL� ÕVODKoÕVÕ� KDNNÕ� EDúYXUXVX� \DSÕOPÕú�� DQFDN� KDN� DOÕQPDGDQ� |QFH� \DSÕODQ� OLVDQV�
V|]OHúPHOHUL� LoLQ� GH� VDYXQXODELOLU�� 1LWHNLP�� %LWdHú.�P�����¶GH� EDúYXUXGDQ� GR÷DQ� KDN� �]HULQGH� OLVDQV�
YHULOHELOHFH÷L� J|U�OPHNWHGLU�� .QRZ-KRZ� OLVDQVÕ� QLWHOL÷LQGH� EX� V|]OHúPH�� ÕVODKoÕ� KDNNÕ� DOÕQGÕNWDQ� VRQUD�
ÕVODKoÕ�KDNNÕ�OLVDQVÕ�V|]OHúPHVLQH�G|Q�ú�U��� 
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%LWdHú.¶GD�� KDNNÕ� GHYUHGHQLQ�� GHYUH� \HWNLOL� ROPDVÕ� KkOLQGH� GHYLUGHQ� GR÷DQ�
VRUXPOXOX÷X� �EDúYXUXQXQ� UHGGL�� LSWDOL�� \DQÕQGD�� WDVDUUXI�\HWNLQLQ�ROPDPDVÕ hâlinde de 

X÷UDQÕODQ� ]DUDUGDQ� VRUXPOXOX÷X� G�]HQOHQPLúWLU�� gUQH÷LQ� ÕVODKoÕ� KDNNÕ� VDKLEL�� KDNNÕ�
�]HULQGH�$�LOH�GHYLU�V|]OHúPHVL�LP]DOD\ÕS�EX�GHYUL�VLFLOH�WHVFLO�HWWLUPHGHQ��%�LOH�GH�GHYLU�
V|]OHúPHVL� \DSDELOLU�� $QFDN� %� LOH� \DSWÕ÷Õ� V|]OHúPH�� WDVDUUXI� \HWNLVL� \RNOX÷XQGDQ�
JHoHUVL]� RODFDNWÕU�� =LUD�� GHYLU� V|]OHúPHVL� \XNDUÕGD� GD� EHOLUWLOGL÷L� �]HUH� WDVDUUXI� LúOHPL�
QLWHOL÷LQGH�ROGX÷XQGDQ��DUWÕN�ÕVODKoÕ�KDNNÕ�VDKLELQLQ�GHYUHGHFHN�ELU�KDNNÕ�NDOPD\DFDNWÕU��
%X� QHGHQOH�� %� VDGHFH� X÷UDPÕú� ROGX÷X� ]DUDUÕQ� WD]PLQLQL�� KDNNÕ� GHYUHGHQ� ÕVODKoÕGDQ�
isteyebilecektir.   

<XNDUÕGD� LIDGH� HGLOGL÷L��]HUH��EDúYXUX� YH\D� WHVFLOGHQ�GR÷DQ�KDNNÕ�GHYLU� HGHQH�
V|]OHúPH\L�\HULQH�JHWLUPHPHVLQGHQ�GROD\Õ�VRUXPOXOXN�\�NOHQPLúWLU��.DQXQ��EX�NLúLQLQ�
kötü niyetli� ROPDVÕ� KkOLQGH�� ILLOOHULQGHQ� KHU� ]DPDQ� VRUXPOX� RODFD÷ÕQÕ� EHOLUWPLúWLU�
�P�������� $\UÕFD�� .DQXQ�� N|W�� QL\HWLQ� YDUOÕ÷ÕQD� LOLúNLQ� NDULQH� GH� EHOLUOHPLúWLU�� %XQD�
J|UH�� GHYUHGHQ�� �]HULQGH� WDVDUUXI� HWWL÷L� ÕVODKoÕ� KDNNÕ�EDúYXUXVX� YH\D�KDN�NRQXVX�RODQ�
oHúLGLQ��ÕVODKoÕ�KDNNÕ�LOH�NRUXQDELOLUOL÷L�NRQXVXQGDNL�UDSRU�YH�NDUDUODUÕ�YH\D�EX�NRQXGD�
ELOGLNOHULQL� NDUúÕ� WDUDID� ELOGLUPHPLú� YH� EXQODUD� LOLúNLQ� EHOJHOHUH� V|]OHúPHGH� \HU�
YHUPHPLúVH��N|W��QL\HWLQ�YDUOÕ÷Õ�NDEXO�HGLOLU��P��������%X�K�N�P�ROPDVD\GÕ�GDKL��KDNNÕ�
GHYUHGHQLQ� ILLOLQL�� V|]OHúPH� |QFHVL� NXVXUOX� GDYUDQÕú� �FXOSD� LQ� FRQWUDKHQGR�� RODUDN�
niteleyerek, onu sorumlu tutabilirdik1068�� %XUDGD� KDNNÕ� GHYUHGHQ� NLúL, TMK m.2’deki 

J�YHQ�LOLúNLVLQGHQ�GR÷DQ�|]HQ�\�N�PO�O�÷�Q���D\GÕQODWPD��ELOJL�YHUPH�ERUoODUÕQÕ�LKOkO�
HWPLúWLU�� %XQD� NDUúÕOÕN�� KDNNÕ� GHYUHGHQ�� oHúLGLQ� ÕVODKoÕ� KDNNÕ� LOH� NRUXQDELOLUOL÷L�
NRQXVXQGD� ú�SKHOHULQL� NDUúÕ� WDUDID� ELOGLUPLúVH�� VRUXPOXOXNWDQ� NXUWXODELOir. Keza, 

GHYUDODQ�� K�N�PV�]O�N� QHGHQOHULQL� YH\D� EDúYXUXQXQ� UHG� \D� GD� LSWDO� HGLOHFH÷LQL�
ELOL\RUVD��GHYUHGHQLQ�VRUXPOXOX÷X�V|]�NRQXVX�ROPDPDOÕGÕU��%.�P������� 

+DNNÕQ� GHYULQLQ� ELU� EHGHO� NDUúÕOÕ÷Õ� ROXS� ROPDPDVÕ�� X÷UDQÕODQ� ]DUDUÕQ� WD]PLQLQL�
engellemez. TazminaWÕQ�NDSVDPÕ�%LWdHú.¶GD�G�]HQOHQPHPLúWLU��+�N�PV�]O�N�KDOLQGH��
K�N�PV�]O�N� JHoPLúH� HWNLOL� RODFD÷ÕQGDQ� �%LWdHú.� P������1069�� GHYLU� V|]OHúPHVLQLQ�
LPNkQVÕ]OÕN� QHGHQL\OH� �%.� P������� EDWÕO� VD\ÕOPDVÕ� JHUHNHFHNWLU1070. Bu nedenle de 

                                                
1068�6|]OHúPH�J|U�úPHOHULQGHQ�GR÷DQ�VRUXPOXOXN��V|]OHúPHQLQ�NXUXOPDVÕQGDQ�|QFHNL�DúDPDGD�WDUDIODUGDQ�
ELULQLQ�GL÷HU�WDUDID��DUDODUÕQGD�G�U�VWO�N�NXUDOÕQD�GD\DOÕ�RODUDN�NXUXOPXú�EXOXQDQ�V|]OHúPH�EHQ]HUL�J�YHQ�
LOLúNLVLQH� D\NÕUÕ� GDYUDQDUDN� YHUPLú� ROGX÷X� ]DUDUGDQ� VRUXPOXOXNWXU� �(UHQ�� D�J�H��� V�������� &XOSD� LQ�
FRQWUDKHQGR��ND\QD÷ÕQÕ�70.�P��¶GH�EXOPDNWDGÕU��(UHQ��D�J�H���V���������%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�
marka hukuNX\OD� LOJLOL� RODUDN�$UNDQ��PDUNDQÕQ� GHYUL� VÕUDVÕQGD� GHYUHGHQLQ� K�N�PV�]O�N� QHGHQOHULQGHQ�
ELULQLQ� YDUOÕ÷ÕQÕ� ELOPHVLQH� UD÷PHQ� GXUXP� KDNNÕQGD� ELU� DoÕNODPD� \DSPDGDQ� PDUND\Õ� GHYUHWPHVL� YH�
VRQUDGDQ�PDUNDQÕQ� K�N�PV�]O�÷�QH� NDUDU�YHULOPHVL�KDOLQGH�GHYUDODQÕQ�X÷UDGÕ÷Õ� ]DUDUODUGDQ�GHYUHGHQLQ�
FXOSD�LQ�FRQWUDKHQGR¶\D�J|UH�VRUXPOX�WXWXOPDVÕ�JHUHNWL÷L�LIDGH�HWPHNWHGLU��$UNDQ��0DUND��&����V������ 
1069� %XQXQOD� ELUOLNWH�� K�N�PV�]O�N�� \DSÕOPÕú� YH� X\JXODQPÕú� OLVDQV� V|]OHúPHOHULQH� X\JXODQPD\DFDNWÕU�
�%LWdHú.�P������D�YH�E���$\UÕQWÕOÕ�ELOJL�LoLQ�EN]��%|O�P�������� 
1070�%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�PDUNDODU�LOH�LOJLOL�RODUDN�D\QÕ�\|QGH�EN]��$UNDQ��0DUND��&����V����� 
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devredene ödenen bedelin BK 61 vd. göre iadesi istenir1071�� $\UÕFD�� GHYUHGHQLQ�
N|W�QL\HWOL� KDUHNHWOHUL� KDOLQGH� ILLOHULQGHQ� KHU� ]DPDQ� VRUXPOX� WXWXODFD÷ÕQÕ� EHOLUWHQ�
%LWdHú.� P������� KDNNÕ� GHYUDODQÕQ� GHYUHGHQH� |GHGL÷L� EHGHOLQ� LDGHVL� GÕúÕQGD� X÷UDGÕ÷Õ�
]DUDUODUÕQ� WD]PLQLQL� GH� JHUHNWLULU�� %X� QHGHQOH�� ÕVODKoÕ� KDNNÕ� �]HULQGH� WDVDUUXI� \HWNLVL�
ROPDGÕ÷ÕQÕ�YH\D�EDúYXUXVXQXQ�UHG��LSWDO�\D�GD�K�N�PV�]�VD\ÕODFD÷ÕQÕ�ELOPHVLQH�UD÷PHQ��
GXUXP� KDNNÕQGD� ELU� DoÕNODPD� \DSPDGDQ� EX� KDNNÕ� GHYUHGHQ�� GHYUDODQÕQ� ]DUDUODUÕQGDQ�
sorumludur. 

7D]PLQDW� WDOHS� HWPH� V�UHVL�� EDúYXUXQXQ� reddi veya iptali veya hükümsüzlük 

NDUDUÕQÕQ� YHULOPHVLQGHQ� YH\D� \HWNLVL]OL÷LQ� |÷UHQLOPHVLQGHQ� LWLEDUHQ� LúOHPH\H� EDúODU�
�%LWdHú.� P�������� %LWdHú.¶� P���� JHUH÷L�� |]HO� KXNXND� LOLúNLQ� WDOHSOHUGH�� %RUoODU�
.DQXQXQXQ�]DPDQDúÕPÕQD�LOLúNLQ�K�N�POHUL�X\JXODQDFDNWÕU1072.    

 

§ 2. Lisans 

/LVDQOD��ELWNL�oHúLGL��]HULQGHNL� ÕVODKoÕ�KDNNÕ�NDUúÕ� WDUDID�GHYUHGLOPH\LS��VDGHFH�
NXOODQPD�\HWNLVL�YHULOPHNWHGLU��%XQD�J|UH��OLVDQV�YHUHQ��NRUXQDQ�oHúLGL��]HULQGH�OLVDQV�
DODQÕ� \DUDUODQGÕUPD� ERUFX� DOWÕQD� JLUPHNWH�� OLVDQV� DODQ� GD� EXQXQ� NDUúÕOÕ÷ÕQGD�� NXUDO�
olarak, bir lisans bedeli ödemeyi taahhüt etmektedir.  

6ÕQDv� KDNODU� �]HULQGH� NXUXODQ� OLVDQV� V|]OHúPHVLQLQ� QLWHOL÷L� KDNNÕQGD� oHúLWOL�
J|U�úOHU�PHYFXWWXU��7DUWÕúPDODU��OLVDQV�KDNNÕQÕQ��QLVSv�ELU�KDN�PÕ�\RNVD�PXWODN�ELU�KDN�
PÕ� VD÷ODGÕ÷Õ�� NH]D�� ELU� WDVDUUXI� LúOHPL� PL� \RNVD� ELU� WDDKK�W� LúOHPL� PL� ROGX÷X�
yönündendir1073��/LVDQV�KDNNÕQÕQ�PXWODN�KDN�VD÷ODGÕ÷Õ�J|U�ú��NDEXO�HGLOLUVH��OLVDQV�DODQ�
EX� KDNNÕQÕ� KHUNHVH� NDUúÕ� LOHUL� V�UHELOHFHNWLU�� 'ROD\ÕVÕ\OD�� KDNNÕ� GHYUDODQ� \HQL� KDN�
VDKLELQH�NDUúÕ�GD� OLVDQV�KDNNÕ� LOHUL�V�U�OHELOHFHNWLU��(÷HU�� OLVDQV�KDNNÕQÕQ�QLVSv�ELU�KDN�
ROGX÷X� NDEXO� HGLOLUVH�� VDGHFH� V|]OHúPHGHNL� WDUDIODU� DUDVÕQGD� LOHUL� V�U�OHELOHFHN�� EXQD�
NDUúÕOÕN���o�QF��NLúLOHUH�NDUúÕ�LOHUL�V�U�OHPH\HFHNWLU��� 

Kanaatimizce, ister basit ister inhisarî olsun, lLVDQV�V|]OHúPHVL�QLVSv�QLWHOLNWHGLU��
%DVLW�YH� LQKLVDUv� OLVDQV�V|]OHúPHOHUL�DUDVÕQGD�EX�DoÕGDQ�ELU� IDUNOÕOÕN�EXOXQPDPDNWDGÕU��
=LUD�� OLVDQVÕQ� LQKLVDUv�ROPDVÕ� VDGHFH�� OLVDQV�YHUHQLQ�D\QÕ�QLWHOLNWH�ELU�NXOODQÕP�KDNNÕQÕ�
EDúNDODUÕQD�YHUPH\HFH÷LQH�LOLúNLQ�ELU�\�N�PO�O�÷��EHOLUWPHNWHGLU��øQKLVDUv�OLVDQV�DODQÕQ��
                                                
1071�+DN�EXOXQPDGDQ�JHoHUVL]�ELU�WDVDUUXI�LúOHPLQH�JLULúPHN�KDNVÕ]�ELU�ILLOH�YH\D�VHEHSVL]�]HQJLQOHúPH\H�
QHGHQ�RODELOLU�� øNL� WDUDID�ERUo�\�NOH\HQ�V|]OHúPHOHULQ�JHoHUVL]�ROPDVÕ�KDOLQGH�� WDUDIODUGDQ�KHU�ELUL�GL÷HU�
WDUDIÕQ� LID� HWWL÷L� HGLPL� �]HQJLQOHúPH\L��� VHEHSVL]� ]HQJLQOHúPH� NXUDOODUÕ� �%.�P���� YG��� JHUH÷LQFH� LDGH�
HWPHN�]RUXQGDGÕU�� 
1072 Bkz. Bölüm 8, § 4. 
1073�*HQLú�ELOJL�LoLQ�EN]��gzdemir, a.g.e., s. 18-����$\UÕFD��QLVSv�KDN�J|U�ú��LoLQ�EN]��+ÕUVFK��D�J�H���V�������
Ayiter, Fikir ve San’at, s. 210-�����3RUR\��5HKD��)LNUv�+XNXN�'HUV�1RWODUÕ��øVWDQEXO��������V�����g]GHPLU��
a.g.e., s. 25-����*�U]XPDU��2��%HUDW�� )UDQFKLVH�6|]OHúPHOHUL�� øVWDQEXO�� ������ V�� ���� OLVDQV� V|]OHúPHVLQL�
WDVDUUXI� LúOHPL� RODUDN� QLWHOH\HQ� \D]DUODU� LoLQ� EN]�� $UVODQOÕ�� D�J�H�� V�� ����� (UHO�� D�J�H��� V�� ����� 7HNLQDOS��
D�J�H���V�������0DUND�OLVDQVODUÕ�EDNÕPÕQGDQ�GXUXPX�LQFHOH\HQ�$UNDQ��7�UN�+XNXNXQGD�OLVDQVÕQ�PXWODN�KDN�
verGL÷LQLQ�NDEXO�HGLOPHVL�JHUHNWL÷LQL�LIDGH�HWPHNWHGLU��$UNDQ��0DUND��&����V������� 
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KDNNÕQÕQ� LKOkOL� KkOLQGH� �o�QF�� NLúLOHUH� NDUúÕ� GDYD� DoDELOPHVL�� EX� KDNNÕ� PXWODN� KkOH�
JHWLUPH]�� 1LWHNLP�� %LWdHú.� P�����¶GH� EHOLUWLOGL÷L� �]HUH�� WDUDIODU� V|]OHúPHGH� DNVLQL�
NDUDUODúWÕUDUDN��LQKLVDUv�OLVDQV�DODQÕQ�GDYD�DoPD�KDNNÕQÕ�NDOGÕUDELOLUOHU��g]GHPLU¶LQ�KDNOÕ�
RODUDN� EHOLUWWL÷L� JLEL�� PXWODN� KDN� QLWHOL÷L� WDQÕQPÕú� ROVD\GÕ�� LQKLVDUv� OLVDQV� DODQD� GDYD�
DoPD�KDNNÕQÕ�WDQÕ\DQ�ELU�G�]HQOHPH\H�LKWL\Do�ROPD\DFDNWÕ1074. Kanunun böyle bir yetki 

WDQÕPDVÕ�� OLVDQVÕ� PXWODN� KDN� QLWHOL÷LQH� \�NVHOWPH\LS�� GR÷DFDN� SUREOHPOHULQ� SR]LWLI�
KXNXN�DoÕVÕQGDQ�o|]�P�Q��J|VWHULU1075��'ROD\ÕVÕ\OD� OLVDQVÕQ� LQKLVDUv�ROPDVÕ�GD� WDUDIODU�
DUDVÕQGDNL� LOLúNLGH� HWNL� HGHU�� �o�QF�� NLúLOHUH� NDUúÕ� EX� LOHUL� V�U�OHPH]1076�� .H]D�� D\QÕ�
GXUXP��%LWdHú.�P�����¶GH�G�]HQOHQHQ�YD]JHoPH�DoÕVÕQGDQ�GD�LOHUL�V�U�OHELOLU��=LUD��EX�
K�N�P� JHUH÷L� OLVDQV� DODQ�� OLVDQV� YHUHQ� KDN� VDKLELQLQ� KDNNÕQGDQ� YD]JHoPHVLQL�
HQJHOOH\HELOLU�� /LVDQV� KDNNÕQÕQ� PXWODN� KDN� QLWHOL÷L� NDEXO� HGLOPLú� ROVD\GÕ�� E|\OH� ELU�
K�NPH�GH�JHUHN�ROPD]GÕ��%XQXQOD�ELUOLNWH��EX�K�N�POHULQ��OLVDQV�V|]OHúPHVLQLQ�PXWODN�
QLWHOL÷LQL�YXUJXODPDN�LoLQ�G�]HQOHQGL÷L�GH�LOHUL�V�U�OHELOLU�� 

<HQL� ELWNL� oHúLWOHUL� �]HULQGHNL� OLVDQVODU�� V|]OHúPH\H�GD\DOÕ� OLVDQVODU� YH� ]RUXQOX�
OLVDQVODU�ROPDN��]HUH�LNL�úHNLOGH�YHULOPHNWHGLU��6|]OHúPH\H�GD\DOÕ�OLVDQVODU�KDNNÕQGDNL�
K�N�POHU��PDKL\HWLQH�D\NÕUÕ�ROPDPDN�ND\GÕ\OD�]RUXQOX�OLVDQVODUD�GD�X\JXODQÕU��%LWdHú.�
m.30). 

,��6|]OHúPH\H�'D\DOÕ�/LVDQV 
 

A. Türleri  

,VODKoÕ�� EDúYXUXGDQ� YH\D� WHVFLOGHQ� GR÷DQ� KDNODUÕ� �]HULQGH�� LQKLVDUv� YH\D� EDVLW�
OLVDQV� YHUHELOLU� �%LWdHúK m.50/1)1077�� 6|]OHúPHGH� DNVL� NDUDUODúWÕUÕOPDPÕúVD�� YHULOHQ�
OLVDQV� LQKLVDUv� ROPD\ÕS�� EDVLWWLU� �%LWdHú.�P�������� %DVLW� OLVDQVWD�� OLVDQV� YHUHQ�� oHúLGL�
NHQGLVL� NXOODQDELOHFH÷L� JLEL�� �o�QF�� NLúLOHUH� GH� D\QÕ� oHúLW� �]HULQGH� EDúND� OLVDQVODU�
YHUHELOHFHNWLU��%LWdHú.�P��������%XQD�NDUúÕOÕN��LQKLVDUv�OLVDQV�YHULOPHVL�KkOLQGH�LVH��oHúLW�
�]HULQGH�EDúND�NLúLOHUH�OLVDQV�KDNNÕ�WDQÕQDPD\DFD÷Õ�JLEL��KDN�VDKLELQLQ�NHQGLVL�GH�oHúLGL�
NXOODQDPD\DFDNWÕU��%LWdHú.�P������� 

%LWdHú.¶GD� OLVDQV�KDNNÕ�� LVWHU� LQKLVDUv� LVWHU�EDVLW�ROVXQ���ONH�VÕQÕUODUÕ� LoHULVLQGH�
JHoHUOL� RODFDN� úHNLOGH� VÕQÕUODQGÕUÕOPÕúWÕU� �P�������� gUQH÷LQ�� OLVDQV� V|]OHúPHVL� LOH�
7�UNL\H¶GH�$¶\D�WDQÕQDQ�KDNODU��VDGHFH�7�UNL\H�VÕQÕUODUÕ�LoLQGH�NXOODQÕODELOHFHNWLU��'L÷HU�
\DQGDQ�� EX� K�N�P�� ELU� �ONHGH� \DSÕODQ� LQKLVDUv� OLVDQV� V|]OHúPHVLQLQ�� EDúND� ELU� �ONHGH�
OLVDQV� V|]OHúPHVLQLQ� \DSÕOPDVÕQÕ� HQJHOOHPH\HFH÷LQL� J|VWHUPHNWHGLU�� gUQH÷LQ�� ÕVODKoÕ�

                                                
1074 Özdemir, a.g.e., s. 29. 
1075 Özdemir, a.g.e., s. 29.   
1076�%XQXQOD�ELUOLNWH�� OLVDQV�VLFLOH�WHVFLO�HGLOPLúVH�� WHVFLOLQ�ROXPOX�IRQNVL\RQXQGDQ�\DUDUODQÕOÕU��<DQL��EX�
takdirde üçüncü�NLúL��OLVDQVÕ�ELOPHGL÷LQL�LOHUL�V�UHPH]� 
1077 Benzer hüküm için bkz. CPVR m.27. 
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KDNNÕ� VDKLEL� ELWNL� oHúLGL� �]HULQGH� �UHWLP� YH� oR÷DOWPD� NRQXVXQGD� 7�UNL\H¶GH� $¶\D�
LQKLVDUv� OLVDQV�KDNNÕ� WDQÕPÕúVD��D\QÕ�oHúLW� LoLQ�øQJLOWHUH¶GH�%¶\H�GH��UHWLP�YH�oR÷DOWPD�
NRQXVXQGD�OLVDQV�KDNNÕ�YHUHELOLU��=LUD��7�UNL\H¶GH�YHULOHQ�LQKLVDUv�OLVDQV��VDGHFH�7�UNL\H�
VÕQÕUODUÕ� LoLQGH� JHoHUOLGLU�� $QFDN�� EHOLUWPHN� JHUHNLU� NL�� .DQXQXQ� EX� K�NP�� HPUHGLFL�
GH÷LOGLU��\DQL�DNVLQLQ�NDUDUODúWÕUÕODPDVÕ�P�PN�QG�U��%X�QHGHQOH��WDUDIODU�\DSWÕNODUÕ�EDVLW�
OLVDQV�V|]OHúPHVLQGH��V|]OHúPH�LOH�WDQÕQDQ�KDNODUÕQ�EDúND��ONHOHUGH�GH�NXOODQÕODELOHFH÷L�
NDUDUODúWÕUÕODELOLU��.H]D��LQKLVDUv�OLVDQV�V|]OHúPHVLQH��OLVDQV�DODQÕQ�EX�\HWNLVLQLQ�EHOOL�ELU�
kaç ülkede veya tüm dünyada geçerli oODFD÷Õ� EX� QHGHQOH� EDúND� ELU� �ONHGH� EDúND� ELU�
NLúL\H�OLVDQV�YHULOPH\HFH÷L�K�NP��NRQDELOLU1078.  

 

%��ùHNOL 
%LWdHú.�� LVWHU� EDVLW� LVWHU� LQKLVDUv� ROVXQ�� OLVDQV� V|]OHúPHVLQLQ� \D]ÕOÕ� RODUDN�

\DSÕODFD÷ÕQÕ� LIDGH� HWPLúWLU� �%LWdHú.� P�������� � %X� \D]ÕOÕ� úHNOLQ�� JHoHUOLOLN� úDUWÕ� ROXS�
ROPDGÕ÷Õ� PDGGHGH� DoÕNoD� LIDGH� HGLOPHPLúWLU�� 1LWHNLP�� PDGGH� PHWQLQGH� ³>O@LVDQV�
V|]OHúPHVL� \D]ÕOÕ� RODUDN� \DSÕOÕU´� LIDGHVL� \HU� DOPDNWDGÕU�� .DQDDWLPL]FH�� EXUDGD� LIDGH�
HGLOHQ�úHNLO��NDQXQGD�KHUKDQJL�ELU�úHNOLQ�|QJ|U�OPHVL�GXUXPXQGD�EX�úHNOLQ�kapsam ve 

HWNLVL� KDNNÕQGD� EDúNDFD� ELU� K�N�P� \RNVD�� V|]OHúPH� EX� úHNOH� X\XOPDGÕNoD� JHoHUOL�
ROPD\DFD÷ÕQD� LOLúNLQ� �%.� P������� NXUDO� JHUH÷L�� � JHoHUOLOLN� úDUWÕGÕU1079. Öte yandan, 

%LWdHú.�<|Q��P���¶GDQ�GD�\D]ÕOÕ� úHNOLQ�JHoHUOLOLN�úHNOL�ROGX÷X�DQODúÕOPDNWDGÕU��.H]D��
bu YöneWPHOLN��OLVDQV�V|]OHúPHVLQLQ�\D]ÕOÕ�RODUDN�\DSÕOPDVÕ�\DQÕQGD�QRWHU�RQD\ÕQÕQ�GD�
JHoHUOLOLN� LoLQ�DUDPÕúWÕU��<|QHWPHOLNWH�� OLVDQV�V|]OHúPHVLQLQ�JHoHUOLOL÷L��ED]Õ�EHOJHOHUOH�
ELUOLNWH� %DNDQOÕ÷D� EDúYXUPD\D� WkEL� NÕOÕQPÕúWÕU�� %X� EHOJHOHU�� OLVDQV� DODQÕQ� YH� OLVDQV�
vHUHQLQ�LP]D�YH�EH\DQODUÕQÕ�� OLVDQVD�NRQX�RODQ�oHúLGH�DLW�EDúYXUX�WDULKL�YH�QXPDUDVÕQÕ��
WHVFLO�WDULKL�YH�QXPDUDVÕQÕ��OLVDQVÕQ��FUHWLQL��V�UHVLQL�YH�GD\DQD÷ÕQÕ�EHOLUWHQ�QRWHU�WDVGLNOL�
OLVDQV�V|]OHúPHVL��ÕVODKoÕ�KDNNÕ�WHVFLO�EHOJHVL���FUHWLQ�|GHQGL÷LQH�GDLU�Eelge; lisans alan 

W�]HO�NLúL�LVH�LP]D�VLUN�OHUL��WDOHS�YHNLO�WDUDIÕQGDQ�\DSÕOÕ\RUVD�YHNDOHWQDPHGLU��%LWdHú.�
<|Q�� P�������� *|U�OG�÷�� �]HUH� <|QHWPHOLNWH�� OLVDQV� V|]OHúPHVLQLQ� JHoHUOLOL÷L�� \D]ÕOÕ�
úHNLO�\DQÕQGD�QRWHU�WDVGLNLQH�GH�WDEL�NÕOÕQPÕúWÕU��.DQDDWLPL]FH��<|QHWPHOL÷LQ�EX�K�NP���
OLVDQV� V|]OHúPHVLQLQ� \DSÕOPDVÕ\OD� �P������ LON� F�POH\OH�� GH÷LO� GH� WHVFLOL\OH� �P�������
LNLQFL� F�POH\OH�� LOJLOL� ROPDOÕGÕU1080�� =LUD�� %DNDQOÕ÷D� EDúYXUX� WHVFLO� DúDPDVÕQÕ�
                                                
1078�%XQXQOD�ELUOLNWH�E|\OH�ELU�K�NP�Q�UHNDEHW�KXNXNX�EDNÕPÕQGDQ�JHoHUOLOL÷L�D\UÕ�ELU�VRUXQGXU��%N]��
SDUDOHO�LWKDODWWD���DoÕN-NDSDOÕ��LQKLVDUv�OLVDQV�V|]OHúPHVLQLQ�HWNLVL�KXVXVX��%|lüm 5, § 2, III. 
1079� %HQ]HU� G�]HQOHPHQLQ� \HU� DOGÕ÷Õ� 0DUN.+.� P������� 3DW.+.� P������� (QG7DV.+.� P�����¶GH�
|QJ|U�OHQ�úHNOLQ�JHoHUOLOLN�úDUWÕ�ROGX÷X�\|Q�QGH�EN]��g]GHPLU��D�J�H���V���-67; Tekinalp, a.g.e., s.562. Öte 
\DQGDQ�� úHNLO� HNVLNOL÷L� QHGHQL\OH� V|]OHúPHQLQ� JHoHUVL]OL÷LQL� LOHUL� V�UPHQLQ� KDNNÕQ� N|W�\H� NXOODQÕOPDVÕ�
VD\ÕOPDVÕ�KDNNÕQGD�EN]��\XNDUÕGD������� 
1080�$NVL�WDNGLUGH��<|QHWPHOL÷LQ�EX�K�NP��KXNXNv�GD\DQDNWDQ�\RNVXQ�ROXS��JHoHUOLOL÷L�ROPD\DFDNWÕU��=LUD��
NDQXQGD� G�]HQOHQPHPLú� ELU� NRQX� \|QHWPHOLNOH� G�]HQOHQHPH]�� %HQ]HU� úHNLOGH� 0DUN.+.� P�����¶GH�
PDUNDQÕQ� GHYUL� LoLQ� \D]ÕOÕ� úHNLO� DUDQPÕúNHQ� <|QHWPHOLNWH� QRWHU� WDVGLNL� �UHVPL� úHNLO�� DUDQPÕúWÕU�� %X�
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J|VWHUPHNWHGLU��.DQXQ��OLVDQV�V|]OHúPHVLQLQ�WHVFLOLQL�]RUXQOX�NDEXO�HWPHPLú��WDUDIODUGDQ�
ELULQLQ�WDOHELQH�WkEL�NÕOPÕúWÕU��'ROD\ÕVÕ\OD��EXUDGD�DUDQDQ��QRWHU�RQD\Õ�JLEL��EHOJHOHU�GH�
WHVFLO� LVWHQGL÷LQGH� DUDQDFDNWÕU�� %XQD� NDUúÕOÕN�� V|]OHúPH� WHVFLO� HGLOPHVH� GH� \D]ÕOÕ� úHNLO�
úDUWÕQD�X\XOPDNOD�JHoHUOL�RODUDN�NXUXOPXú�RODFDNWÕU��� 

YD]ÕOÕ� úHNLO� LOH� NXUXOPXú� RODQ� EX� V|]OHúPH�� WDUDIODUGDQ� ELULQLQ� \D]ÕOÕ� WDOHEL�
�]HULQH� %DNDQOÕNoD� LOJLOL� VLFLOH� WHVFLO� HGLOLU� YH� %LWNL� dHúLWOHUL� %�OWHQLQGH� \D\ÕPODQÕU�
�%LWdHú.�P��������*|U�OG�÷���]HUH��%LWdHú.��OLVDQVÕQ�WHVFLOLQL�]RUXQOX�KkOH�JHWLUPHPLú��
tarDIODUGDQ� ELULQLQ� WDOHELQL� DUDPÕúWÕU�� 'ROD\ÕVÕ\OD�� WHVFLO�� OLVDQV� KDNNÕQÕQ� JHoHUOLOL÷L�
�]HULQGH� HWNLVL� ROPDPDNOD�� DQFDN� EX� KDNNÕQ� L\LQL\HWOL� �o�QF�� NLúLOHUH� NDUúÕ� LOHUL�
V�U�OPHVLQL�VD÷ODPDNWDGÕU��6LFLOH�ND\GÕQ��o�QF��NLúLOHUH�HWNLVL�NRQXVXQGD�%LWdHú.¶GD��
PaW.+.¶GD�ROGX÷X�JLEL��ELU�LIDGH�\HU�DOPDPÕúWÕU��3DW.+.¶GD��SDWHQWOHUH�LOLúNLQ�GHYLU�YH�
OLVDQVODUÕQ� VLFLOH� ND\ÕWODUÕ� KkOLQGH� L\LQL\HWOL� �o�QF�� NLúLOHUH� NDUúÕ� LOHUL� V�U�OHELOHFH÷L�
DoÕNoD�LIDGH�HGLOPLúWLU��P��������.DQDDWLPL]FH��ELWNL�oHúLWOHUL�VLFLOLQLQ�LOJLOL�KHUNHVH�DoÕN�
ROPDVÕ�� EXUD\D� WHVFLO� HGLOHQ� OLVDQV� V|]OHúPHVLQLQ� GH� L\LQL\HWOL� NLúLOHUH� NDUúÕ� LOHUL�
V�U�OHELOPHVLQL� VD÷ODPDOÕGÕU�� .H]D�� %LWdHú.� ���� PDGGHQLQ� JHUHNoHVLQGH�� VD÷ODUDUDVÕ�
LúOHPOHUGH�\D]ÕOÕ�\D]ÕOÕ�úHNOL�|QJ|UHQ�����PDGGHQLQ�GHYLU�YH�LQWLNDO�LúOHmlerinin üçüncü 

NLúLOHUH�NDUúÕ�K�N�P�LIDGH�HWPHVL�LoLQ�VLFLOH�ND\ÕW�úDUWÕQÕQ�NRQXOGX÷X�EHOLUWLOPLúWLU��$\QÕ�
úHNLOGH��NDQDDWLPL]FH��EX�JHUHNoH\L��YHULOHQ�OLVDQVÕQ�VLFLOH�WHVFLOL�KkOLQGH�GH�EX�HWNLQLQ�
VD÷ODQPDN�LVWHQGL÷L�úHNOLQGH�DQODPDN�JHUHNLU��� 

C. LisansÕQ�'HYUL�YH�$OW�/LVDQV 
øVWHU�EDVLW��LVWHU�LQKLVDUv�OLVDQV�ROVXQ��DNVL�V|]OHúPHGH�NDUDUODúWÕUÕOPDPÕúVD��OLVDQV�

DODQ�NLúL��OLVDQVWDQ�GR÷DQ�KDNODUÕQÕ��o�QF��NLúLOHUH�GHYUHGHPH]�YH\D�DOW�OLVDQV�YHUHPH]�
�%LWdHú.� P�������� 2� KDOGH�� OLVDQV� DODQ� EX� KDNNÕQÕ� EDúNDVÕQa, lisans verenin izni ile 

GHYUHGHELOHFHNWLU��$NVL� WDNGLUGH�� V|]OHúPHGH� EX� \HWNL� EHOLUWLOPHPLúVH�� WDVDUUXI� \HWNLVL�
ROPDGÕ÷ÕQGDQ�GROD\Õ��\DSÕODQ�GHYLU�V|]OHúPHVL�JHoHUVL]�RODFDNWÕU1081. Lisans alan, devre 

L]LQ�YHUPH\HQ�EX�K�NPH�UD÷PHQ��OLVDQV�KDNNÕQÕ��o�QF��ELU�NLúL\H�GHYUHGHUVH��NXOODQPD�
KDNNÕQÕ� GHYUH� \HWNLOL� ROPD\DQ� NLPVHGHQ� LNWLVDS� HGHQ�� L\LQL\HW� VDKLEL� ROVD� ELOH�
NRUXQPD\DFDNWÕU�� 'L÷HU� ELU� LIDGH\OH�� EX� GXUXPGD� �o�QF�� NLúL� OLVDQV� KDNNÕQD� VDKLS�
RODPD\DFDNWÕU�� $QFDN� EX� WDNGLUGH� OLVDQVÕ� GHYUHGHQ� NLúL�� KDNNÕQ� \RNOX÷X� QHGHQL\OH�
V|]OHúPH� \DSWÕ÷Õ� �o�QF�� NLúL\H� NDUúÕ� %LWdHú.�P���� JHUH÷L� ELU� WD]PLQDW� \�N�PO�O�÷��
DOWÕQD�JLUHU��� 

                                                                                                                                           
K�NP�Q� KXNXNv� GD\DQDNWDQ� \RNVXQ� ROGX÷X� YH� JHoHUOLOL÷L� EXOXQPDGÕ÷ÕQD� LOLúNLQ� J|U�úOHU� LoLQ� EN]��
Tekinalp, a.g.e., s.427; Arkan, Marka, C.2, s.181. 
1081/LVDQV�YHUHQLQ�VRUXPOX÷X��ÕVODKoÕ�KDNNÕQÕ�GHYUHGHQLQ�VRUXPOXOX÷X�LOH�ELUOLNWH�³>K@DNNÕQ�GHYUL�YH�OLVDQV�
YHULOPHVLQGHQ�VRUXPOXOXN´�EDúOÕ÷Õ�DOWÕQGD�%LWdHú.�P���¶GH�G�]HQOHQPLúWLU��*HQLú�ELOJL�LoLQ�EN]��%|O�P�
6, § 1. 
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 /LVDQVÕQ�GHYULQH�\|QHOLN�YHULOHQ� L]LQ�� VDGHFH�� OLVDQVÕQ�EDúNDVÕQD�GHYULQH� LOLúNLQ�
ROXS��OLVDQVÕ�GHYUDODFDN�NLúL�OHU�LQ�EHOLUWLOPHVLQH�JHUHN�\RNWXU��'L÷HU�ELU�LIDGH\OH��L]LQGH��
GHYULQ� NLPOHUH� \DSÕODELOHFH÷LQLQ� EHOLUWLOPHVL� DUDQPD]�� =LUD�� ELWNL� oHúLWOHULQGH�� OLVDQV�
DODFDN�NLúLQLQ�NLúLOL÷L��)6(.�oHUoHYHVLQGH�YHULOHQ�OLVDQODU�JLEL�|QHP�WDúÕPD]1082.  

 9HULOHFHN� L]QLQ� ELU� GHID\D� PÕ� PDKVXV� ROGX÷X� \RNVD� P�kerrer devirleri de 

NDSVD\ÕS� NDSVDPDGÕ÷Õ� V|]OHúPHGH� EHOLUWLOHELOLU�� (÷HU� V|]OHúPHGH� E|\OH� ELU� K�N�P�
\RNVD�� YHULOHFHN� L]QLQ� ELU� GHIDOÕN� GHYUL� NDSVDGÕ÷ÕQÕ� NDEXO� HWPHN� JHUHNLU�� =LUD��
%LWdHú.¶GD�³OLVDQVWDQ�GR÷DQ�KDNODUÕQÕ´� GHYUHGHELOPH�� LIDGHVL� NXOODQÕOPÕúWÕU��'L÷HU�ELU�
LIDGH\OH�� OLVDQVÕQ� GHYUL� V|]OHúPHVL\OH�� NLúLOHU� V|]OHúPH\OH� HOGH� HWWLNOHUL� NHQGL� KDNODUÕ�
�]HULQGH� OLVDQV�YHUPHPHNWH��EX�KDNODUÕ� �WDVDUUXIv�QLWHOLNWH�ELU� LúOHPOH��GHYUHWPHNWHGLU��
'ROD\ÕVÕ\OD�� GHYLUGHQ� VRQUD� DUWÕN� EX� KDNODUÕ� NHQGLOHUL� NXOODQDPD\DFDNODUÕ� JLEL��
EDúNDODUÕQD�GD�GHYUHGHPH]OHU�� 

 

 

II. Zorunlu Lisans 

 

$��1LWHOL÷L�YH�9HULOLú�1HGHQL�� 
 6|]OHúPH\H�GD\DOÕ�OLVDQV�LOH�]RUXQOX�OLVDQV�DUDVÕQGDNL�IDUN��LONLQLQ�J|Q�OO���LUDGL��
ROPDVÕQD�NDUúÕQ��LNLQFLVLQLQ�]RUXQOX�ROPDVÕGÕU��=RUXQOX�OLVDQVWD��OLVDQV talebinde bulunan 

NLúL�� NDQXQGDQ� ND\QDNODQDQ� ELU� \HWNL\H� GD\DQDUDN�� KDN� VDKLELQL� OLVDQV� V|]OHúPHVL�
\DSPD\D�]RUODPD�LPNkQÕQD�VDKLS�ROPDNWDGÕU1083��=RUXQOX� OLVDQV��NDPXQXQ�oÕNDUODUÕ� LOH�
ÕVODKoÕ�KDNNÕ�VDKLELQLQ�oÕNDUODUÕ�DUDVÕQGDNL�GHQJH\L�VD÷ODPD\Õ�DPDoODPDNWDGÕU� 

=RUXQOX�OLVDQV��NXUDO�RODUDN�LQKLVDUv�GH÷LOGLU��%LWdHú.�P�������LON�F�POH���$QFDN��
YHULOLú� DPDFÕQGDNL� LKWL\DoODUÕ� NDUúÕODPDN� ND\GÕ\OD�� LQKLVDUv� QLWHOLNWH� GH� ]RUXQOX� OLVDQV�
YHULOHELOLU� �%LWdHú.� P������� LNLQFL� F�POH��� .H]D�� PLOOL� VDYXQPD� QHGHQL� LOH� YHULlen 

]RUXQOX� OLVDQV�� oHúLGLQ� ELU� YH\D� ELUNDo� LúOHWPH� WDUDIÕQGDQ� NXOODQÕOPDVÕ� LOH� GH�
VÕQÕUODQGÕUÕODELOLU��%LWdHú.�P������� 
 =RUXQOX� OLVDQVÕQ� YHULOLú� QHGHQL� WHNWLU�� %X� QHGHQ� GH�� ÕVODKoÕ� KDNNÕQD� NRQX� RODQ�
WHVFLOOL�oHúLGLQ�NXOODQÕOPDVÕQGD�NDPX�\DUDUÕQÕQ�ROPDVÕGÕU��%LWdHú.�P��������'ROD\ÕVÕ\OD��
]RUXQOX�OLVDQV��NDPX�\DUDUÕQGDQ�EDúND�ELU�QHGHQOH�WDQÕQDPD]��%X�K�N�P��8329�P����
LOH� X\XúPDNWDGÕU�� � 8329� � K�NP�QH� J|UH�� �\H� �ONHOHU�� ÕVODKoÕ� KDNNÕQÕQ� VHUEHVWoH�
NXOODQÕPÕQÕ�NDPX�\DUDUÕ�GÕúÕQGD�ELU�QHGHQGHQ�GROD\Õ�VÕQÕUOD\DPD\DFDNWÕU��P������.DPX�
                                                
1082 FSEK m.49/2 hükP��� GHYUDODQÕQ� úDKVÕQD� L]LQ� EDNÕPÕQGDQ� VDGHFH� LúOHPH� KDNNÕQÕ� ]LNUHWPLú�ROPDNOD�
ELUOLNWH�� KDNNÕQ� YH\D� UXKVDWÕQ� NXOODQÕOPDVÕQGD� NLúLVHO� QLWHOLNOHULQ� |QHP� ND]DQDFD÷Õ� GL÷HU� KkOOHUGH� GH�
GHYUHQ� LNWLVDS� LoLQ� L]LQ� DUDQPDOÕGÕU� �(UHO�� D�J�H��� V������� )6(.�P�����¶GH� GH� LúLQ� QLWHOL÷L� LFDEÕ� KDNNÕQ�
NXOODQÕOPDVÕ�LNWLVDS�HGHQLQ�úDKVÕQD�ED÷OÕ�EXOXQPDVÕ�KkOOHULQGH�RQXQ�|O�P��YH\D�LIODVÕ�KDOLQGH�KDNNÕQ�HVHU�
VDKLELQH�G|QHFH÷L�EHOLUWLOPLúWLU��� 
1083 Özdemir, a.g.e., s. 16. 
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\DUDUÕ�QHGHQL\OH�VÕQÕUODQGÕUPD�GXUXPXQGD�GD��KDN�VDKLELQH�DGLO�ELU�NDUúÕOÕN�YHULOHFHNWLU�
(UPOV m.17/2). 

 %LWdHú.¶GD� NDPX� \DUDUÕ� WDQÕPODQPDPÕúWÕU�� %XQXQOD� ELUOLNWH�� NDPX� \DUDUÕQÕQ�
YDUOÕ÷ÕQD� LOLúNLQ� |UQHNOHU� YHULOPLúWLU1084. Buna göre, kaPX� \DUDUÕQÕQ� YDUOÕ÷Õ�� PLOOL�
VDYXQPD� YH\D� KDON� VD÷OÕ÷Õ� DoÕVÕQGDQ�� NRUXQDQ� oHúLGLQ� NXOODQÕOPD\D� EDúODQPDVÕ��
NXOODQÕPÕQ� DUWÕUÕOPDVÕ� YH\D� \D\JÕQODúWÕUÕOPDVÕ� E�\�N� |QHP� WDúÕ\RUVD�� NDEXO� HGLOLU�
�%LWdHú.� P�������� .H]D�� NDPX� \DUDUÕQÕQ� YDUOÕ÷Õ�� WHVFLO� HGLOHQ� oHúLGLQ� NXOODQÕOPDPDVÕ�
YH\D� QLWHOLN� YH� PLNWDU� EDNÕPÕQGDQ� \HWHUVL]� NXOODQÕOPDVÕQÕQ�� HNRQRPLN� YH� WHNQRORMLN�
JHOLúPH�EDNÕPÕQGDQ�FLGGL�]DUDUODUD�VHEHS�RODELOHFH÷L�KkOOHUGH�GH�NDEXO�HGLOLU��%LWdHú.�
P�������� �$\QÕ� úHNLOGH��&395�3URFHHGLQJV�5HJXODWLRQ�P�����¶GH�� LQVDQ� hayvan veya 

ELWNL�VD÷OÕ÷ÕQÕ�YH\D�KD\DWÕQÕ�NRUXPDQÕQ��SD]DUÕQ�EHOLUOL�|]HOOL÷H�VDKLS�PDWHU\DO�LKWL\DFÕQÕ�
NDUúÕODPDQÕQ�V|]�NRQXVX�ROGX÷X�KkOOHUGH��NDPX�\DUDUÕQÕQ�ROGX÷X�LIDGH�HGLOPLúWLU1085.  

*|U�OG�÷���]HUH��SD]DUÕQ�EHOLUOL�|]HOOLNOHUH�VDKLS�PDWHU\DO�LKWL\DFÕQÕQ�VD÷ODQPDVÕ�
DoÕVÕQGDQ��NDPX�\DUDUÕQÕQ�YDUOÕ÷Õ�GD�NDEXO�HGLOPHNWHGLU��(÷HU�ÕVODKoÕ�KDNNÕ�VDKLEL�\HWHUOL�
PLNWDUODUGD��NHQGLVL�YH\D�OLVDQV�YHUGL÷L�NLúL��SD]DUÕQ�LVWHNOHULQL�NDUúÕODUVD��]RUXQOX�OLVDQV�
YHUPH� QHGHQL� RUWDGDQ� NDONDFDNWÕU1086�� %XQXQOD� ELUOLNWH�� ÕVODKoÕ� KDNNÕ� VDKLEL�� oHúLGLQ�
PDWHU\DOLQL� SD]DUD� VXQVD� ELOH�� GL÷HU� IDNW|UOHU� GH� GLNNDWH� DOÕQDUDN� ]RUXQOX� OLVDQV�
verilebilir1087��gUQH÷LQ�ELWNL� oHúLGLQLQ�PDNXO�ELU� IL\DWWDQ�NXOODQGÕUÕOPDGÕ÷Õ�YH\D�PDNXO�
ROPD\DQ�V|]OHúPH�úDUWODUÕQÕQ�LOHUL�V�U�OG�÷��YH\D�ÕVODKoÕ�KDNNÕ�VDKLELQLQ�X\JXQ�GD÷ÕWÕP�
NDQDOODUÕQÕQ� ROPDGÕ÷Õ� YH\D� �UHWLOHQ� oHúLGLQ� X\JXQ� NDOLWHGH� �UHWLOPHGL÷L� EX� DoÕGDQ�
GLNNDWH� DOÕQDELOHFHNWLU1088��gUQH÷LQ��$PHULNDQ� ,VODKoÕ�+DNNÕ�<DVDVÕQGD�� KDN� VDKLELQLQ�
oHúLGLQL��PDNXO�úHNLOGH�DGLO�RODELOHFHN�IL\DWWDQ�NXOODQGÕUPD\D�LVWHNOL�ROPDGÕ÷Õ�WDNGLUGH��
DGLO� ELU� �FUHW� NDUúÕOÕ÷ÕQGD� oHúLGLQ� NXOODQGÕUÕODELOHFH÷L� DoÕNoD� LIDGH� HGLOPLúWLU� �393$���
2404). 

 %LWdHú.�� NRUXQDQ� oHúLGLQ� LKUDo� HGLOPHVL� GXUXPXQXQ�� ]RUXQOX� OLVDQV� YHULOPHVL�
LoLQ�ELU�JHUHNoH�RODPD\DFD÷ÕQÕ�LIDGH�HWPLúWLU��P��������%X�K�N�P�NLúLOHULQ��KDN�NRQXVX�
oHúLGL� \XUW� LoLQGH� NXOODQPD� \HULQH�� LKUDo� HWPH� DPDFÕ\OD� ]RUXQOX� OLVDQV� DODPD\DFD÷ÕQÕ�
LIDGH�HWPHNWHGLU��=LUD��]RUXQOX�OLVDQVÕQ�YHULOPHVL�NDPX�\DUDUÕ�QHGHQLQH�GD\DQÕU��.DPX�
                                                
1084�.DPX�\DUDUÕQÕQ�NDSVDPÕQÕ�WD\LQ��PDKNHPHOHULQ�X\JXODPDVÕQD�EÕUDNÕOPÕúWÕU��EHQ]HU�G�]HQOHPHQLQ�\HU�
DOGÕ÷Õ�SDWHQW�KXNXNX�LOH�LOJLOL�RODUDN�EN]��.D\D��³����6D\ÕOÕ�3DWHQW�+DNODUÕQÕQ�.RUXQPDVÕ�+DNNÕQGD�.DQXQ�
+�NP�QGH�.DUDUQDPH�øOH�*HWLULOHQ�=RUXQOX�/LVDQV�6LVWHPL´��øh+)0��&��/9��6���-2, s.351). 
1085�&395¶GH��7RSOXOX÷XQ�NDPX�\DUDUÕ�ROXS�ROPDGÕ÷ÕQÕQ�EHOLUOHQPHVLQGH�J�oO�NOHU�EXOXQPDNWDGÕU��=LUD��
�\H�GHYOHWOHU�DUDVÕQGD�\DUDU�IDUNOÕOÕNODUÕQÕQ�ROPDVÕ�PXKWHPHOGLU��&RUQLVK��D�J�H���V������� 
1086 Tritton, a.g.e., s. 445. 
1087 Tritton, a.g.e., s. 445. 
1088 Tritton, a.g.e., s. 445-446; CorQLVK�� D�J�H��� V�� ����� øQJLOL]� 3ODQW� 9DULHWLHV� $FW� ������¶GH�� ]RUXQOX�
OLVDQVÕQ�� oHúLGLQ� PDNXO� IL\DWODUOD� PHYFXW� ROPDVÕ�� \D\JÕQ� GD÷ÕWÕPÕQÕQ� ROPDVÕ� YH\D� NDOLWHVLQLQ� PXKDID]D�
HGLOPHVL� KkOLQGH� YHULOPH\HFH÷L� DoÕNoD� LIDGH� HGLOPLúWLU� >39$�� 6HFWLRQ� ��� ���� �D�@��.H]a, zorunlu lisans 
WDOHELQGH�EXOXQDQ�NLúLQLQ�HNRQRPLN�RODUDN�YH\D�GL÷HU�ELU�úHNLOGH�NHQGLVLQH�WDQÕQDQ�OLVDQVÕ�NXOODQDELOHFHN�
GXUXPGD�ROPDVÕ�YH�EX�KDNODUÕ�NXOODQPD�QL\HWLQGH�ROPDVÕ�JHUHNLU�>39$��6HFWLRQ���������E�YH�F�@� 
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\DUDUÕ� GD� \XUW� LoLQ� NXOODQÕPODU� LoLQ� DUDQÕU�� � 'L÷HU� ELU� DoÕGDQ� EDNWÕ÷ÕPÕ]GD�� NRUXQDQ�
oHúLGLQ� \XUW� LoLQGH� NXOODQÕPD� VXQXOPDGDQ� VDGHFH� LKUDo� HGLOPHVL� GXUXPX�� \XUW� LoLQGH�
NXOODQÕPODU�LoLQ�NDPX�\DUDUÕQÕQ�EXOXQPDVÕ�KDOLQGH�]RUXQOX�OLVDQVÕQ�WDOHS�HGLOHELOHFH÷LQL�
J|VWHULU��'ROD\ÕVÕ\OD�NRUXQDQ�oHúLGLQ�LKUDo�HGLOPHVL�Gurumu, zorunlu lisans verilmesine 

engel bir gerekçe olarak ileri sürülemez.  

'L÷HU� \DQGDQ�� ]RUXQOX� OLVDQVD� NRQX� RODELOHFHN� oHúLWOHU� DUDVÕQGD� ELU� D\UÕP�
\DSÕOPDPÕúWÕU��%X�QHGHQOH��VDGHFH��WDKÕO��SDWDWHV��\HP�ELWNLOHUL�GH÷LO��NH]D��V�V�ELWNLOHUL��
D÷DoODU�� DVPDODU�� PH\YHOHU�� VHE]HOHU�� úLIDOÕ� RWODU� JLEL� W�P� oHúLWOHU�� ]RUXQOX� OLVDQVÕQ�
NRQXVXQX�WHúNLO�HGHELOLU1089. 

=RUXQOX� OLVDQV� YHULOPHVLQH� JHUHN� ROGX÷X� NDUDUÕ�� %DNDQOÕ÷ÕQ� WHNOLIL� �]HULQH�
%DNDQODU� .XUXOX� WDUDIÕQGDQ� YHULOLU� �%LWdHú.� P������1090�� (÷HU� NRUXQDQ� oHúLGLQ�
kullDQÕOPDVÕ�PLOOL�VDYXQPD�YH�KDON�VD÷OÕ÷Õ�EDNÕPÕQGDQ�|QHPOL�LVH��]RUXQOX�OLVDQV�WHNOLIL��
%DNDQOÕN� �7DUÕP� YH� .|\LúOHUL� %DNDQOÕ÷Õ�� LOH� 0LOOL� 6DYXQPD� %DNDQOÕ÷Õ� YH\D� 6D÷OÕN�
%DNDQOÕ÷Õ�WDUDIÕQGDQ�ELUOLNWH�\DSÕOÕU��%LWdHú.�P�������  

 

%��9HULOLú�<ROODUÕ 
Zorunlu lisanV�\D�%DNDQOÕ÷ÕQ�DUDEXOXFXOX÷X�LOH�YH\D�PDKNHPH�DUDFÕOÕ÷Õ\OD�HOGH�

edilebilir. 

���%DNDQOÕ÷ÕQ�$UDEXOXFXOX÷X\OD� 
%DNDQOÕN�� ]RUXQOX� OLVDQV� YHULOPHVLQL� JHUHNWLUHQ� GXUXPODUÕQ� YDUOÕ÷Õ� KkOLQGH��

V|]OHúPH\H� GD\DOÕ� OLVDQV� YHULOPHVLQH� DUDEXOXFXOXN� HGHFHNWLU��%XQD�J|UH�� NLúL�� ]RUXQOX�
OLVDQV�YHULOPHVLQL�PDKNHPHGHQ�WDOHS�HWPHGHQ�|QFH��V|]OHúPH\H�GD\DOÕ�OLVDQV�YHULOPHVL�
LoLQ� %DNDQOÕNWDQ� DUDEXOXFXOXN� HWPHVLQL� LVWH\HELOLU� �%LWdHú.� P�������� .DQXQXQ�
³LVWH\HELOLU´�LIDGHVLQGHQ��]RUXQOX�OLVDQVÕQ�YHULOPHVLQL�JHUHNWLUHQ�KkOOHULQ�YDUOÕ÷Õ�KkOLQGH��
V|]OHúPH\H�GD\DOÕ� OLVDQV�YHULOPHVL� LoLQ�|QFH�%DNDQOÕ÷ÕQ�DUDEXOXFXOX÷XQD�EDúYXUPDQÕQ�
]RUXQOX�ROPDGÕ÷Õ�DQODúÕOPDNWDGÕU��$QFDN��P�����¶GHQ��]RUXQOX�OLVDQVÕQ�HOGH�HGLOHELOPHVL�
DPDFÕ\OD� PDKNHPH\H� EDúYXUDELOPHN� LoLQ�� |QFHOLNOH� EX� \ROD� EDúYXUXOPDVÕ� JHUHNWL÷L�
DQODúÕOPDNWDGÕU�� 1LWHNLP�� 19. maddenin gerekçesinde, %DNDQOÕ÷ÕQ� ]RUXQOX� OLVDQV�
YHULOPHVLQH�NDUDU�YHUGL÷L�oHúLWOHULQ�GX\XUXOPDVÕQGDQ�VRQUD��LVWH\HQ�NLúLOHULQ�NHQGLOHULQH�
]RUXQOX� OLVDQV�YHULOPHVLQL� WDOHS� HGHELOHFH÷L� LIDGH�HGLOPLú�YH�PDGGHGH��³KDN� sahibi ile 

OLVDQV�LVWH\HQLQ�|QFH�V|]OHúPH\H�GD\DOÕ�OLVDQV�KDNODUÕQÕQ´�ROGX÷XQXQ�YXUJXODQGÕ÷Õ�LIDGH�
HGLOPLúWLU1091. 

                                                
1089 Kooij, a.g.e., s. 58. 
1090 CPVR’de zorXQOX� OLVDQVÕ� YHUHFHN�PDNDP�� øGDUL�.RQVH\H� GDQÕúÕOGÕNWDQ� VRQUD��&395�2ILVL� ROXS�� EX�
karar üye devletlerce verilmemektedir (CPVR m.29/7). 
1091�7%00�7XWDQDN�'HUJLVL�&���������%LUOHúLP����2FDN�������6��6D\Õ�������� 
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 %DNDQOÕ÷D�\DSÕODFDN�DUDEXOXFXOXN� WDOHELQGH�ED]Õ�KXVXVODUÕQ�EXOXQPDVÕ gerekir. 

%XQD�J|UH��DUDEXOXFXOXN�WDOHELQGH�EXOXQDQ�NLúL�KDNNÕQGD�ELOJL��WDOHEH�NRQX�RODQ�oHúLW�YH�
RQXQ�KDN�VDKLEL�RODQ�NLúL�KDNNÕQGD�ELOJLOHU� WDOHSWH�\HU�DODFDNWÕU� >%LWdHú.�P�������D�@��
$\UÕFD�� ]RUXQOX� OLVDQV� YHULOPHVLQL� KDNOÕ� NÕODQ� úDUWODUÕQ� QHOHU� ROGX÷X� GD� WDOHSWH�
EHOLUWLOHFHNWLU� >%LWdHú.� P������ �F�@�� .H]D�� WDOHS� HGLOHQ� OLVDQVÕQ� NDSVDPÕ� YH� WDOHELQ�
VHEHSOHULQLQ� GH� J|VWHULOPHVL� JHUHNOLGLU� >%LWdHú.�P������ �G�@��$\UÕFD�� WDOHSWH� EXOXQDQ�
NLúLQLQ� R� ELWNL� oHúLGLQL� HWNLQ� úHNLOGH� NXOODQÕS� NXOODQDPD\DFD÷Õ1092 ve hak sahibi 

WDUDIÕQGDQ� OLVDQV� YHULOPHVL� LoLQ� LVWHQHQ� PDNXO� WHPLQDWÕQ� YHULOLS� YHULOHPH\HFH÷L�
NRQXVXQGD�NDUDU�YHUPH\H�\HWHFHN�ELOJLOHU�GH��WDOHSWH�\HU�DOPDOÕGÕU�>%LWdHú.�P�������H�@� 
 %DNDQOÕN��arabuluculuk talebini kabul etmede takdir yetkisine sahiptir.�'L÷HU�ELU�
ifadeyle .DQXQ��%DNDQOÕ÷D�DUDEXOXFXOXNOD�LOJLOL�WDOHS�NRQXVXQGD�NDEXO�YH\D�UHGGH�LOLúNLQ�
NDUDU� \HWNLVL� YHUPLúWLU1093�� $QFDN� WDNGLU� \HWNLVL� NXOODQÕPÕ� GD� ED]Õ� úDUWODUOD�
VÕQÕUODQGÕUÕOPÕúWÕU��%XQD�J|UH�%DNDQOÕN��DUDEXOXFXOXN�WDOHEL�LOH�EX�WDOHEH�HNOL�EHOJHOHULQ�
LQFHOHQPHVL� VRQXFXQGD�� ]RUXQOX� OLVDQVÕQ� YHULOPHVLQL� JHUHNWLUHQ� ELU� GXUXPXQ 

EXOXQGX÷XQX� WHVSLW� HWPHVL� YH� WDOHSWH� EXOXQDQ� NLúLQLQ� |GHPH� J�F�Q�Q� YDUOÕ÷Õ� YH� KDN�
NRQXVX� oHúLGL� NXOODQPDN� LoLQ� JHUHNOL� LPNkQODUD� VDKLS� ROGX÷X� NDQÕVÕQD� YDUÕUVD��
DUDEXOXFXOXN�WDOHELQL�NDEXO�HGHU��%LWdHú.�P�������  
 %DNDQOÕN� DUDEXOXFXOXN� NDUDUÕQÕ�� WDOHS� WDULhinden itibaren bir ay içinde verir 

�%LWdHú.� P�������� %X� NDUDU�� WDOHS� VDKLELQH� YH� DUDEXOXFXOXN� WDOHELQLQ� ELU� VXUHWL� LOH�
ELUOLNWH�KDN�VDKLELQH�ELOGLULOLU��%LWdHú.�P������� 
 %DNDQOÕ÷ÕQ�DUDEXOXFXOXN�KDNNÕQGD�NDUDUÕQÕ�YHUPHVLQGHQ�|QFH�� WDUDIODUÕQ� VDGHFH�
arabulXFXOXN� LúOHPOHUL� LOH� LOJLOL� EHOJHOHUH� EDNPD� YH� VXUHWOHUL� LVWHPH� KDNODUÕ� YDUGÕU�
�%LWdHú.� P�������� 7DUDIODU� YH� %DNDQOÕN�� EHOJHOHULQ� LoHUL÷LQLQ� JL]OLOL÷LQH� X\PDNOD�
\�N�PO�G�U� �%LWdHú.�P��������*L]OLOL÷H�X\PDPDQÕQ� VRQXFX�.DQXQGD�EHOLUWLOPHPLúWLU�
Ancak, zorunlu� OLVDQV� WDOHELQGH� EXOXQDQ� NLúLQLQ� YH\D� KDN� VDKLELQLQ�� JL]OLOL÷H�
X\XOPDPDVÕ�VRQXFX�X÷UD\DFD÷Õ�]DUDUÕQÕQ�WD]PLQLQL�LVWH\HELOHFH÷L�DúLNkUGÕU� 
 $UDEXOXFXOXN� \ROX\OD� V|]OHúPHQLQ� JHUoHNOHúWLULOPHVLQGH� ED]Õ� XVXOOHUH� X\PDN 

gerekir. Öncelikle, arabuluculuk talebiniQ� NDEXO�QGHQ� VRQUD�%DNDQOÕN�� LOJLOL� WDUDIODUÕQ�
V|]OHúPH\H�GD\DOÕ�OLVDQV�J|U�úPHOHULQH�EDúODPDODUÕ�LoLQ�JHFLNPHNVL]LQ�oD÷UÕGD�EXOXQXU�
�%LWdHú.�P��������*|U�úPHOHU��HQ�ID]OD�LNL�D\�V�UHU��%LWdHú.�P��������(÷HU�%DNDQOÕN��
OLVDQV� V|]OHúPHVLQLQ� JHUoHNWHQ� \DSÕODELOHFH÷L� NDQÕVÕQD� YDUÕUVD�� WDUDIODUÕQ� ELUOLNWH�
\DSDFD÷Õ�HQ�oRN�ELU�D\OÕN�HN�V�UH�WDOHELQL��J|U�úPHOHU�LoLQ�EHOLUOHQHQ�LNL�D\OÕN�V�UH�JHoVH�
GH�NDEXO�HGHELOLU��%LWdHú.�P��������(÷HU��LNL�D\�YH�DOÕQPDVÕ�KkOLQGH�HN�V�UH�JHoPHVLQH�
UD÷PHQ�� V|]OHúPH\H� GD\DOÕ� ELU� OLVDQVÕQ� YHULOPHVL� P�PN�Q� ROPDPÕúVD�� %DNDQOÕN�
                                                
1092� %LWNL� oHúLGLQLQ� HWNLQ� úHNLOGH� NXOODQÕOPDVÕ�� WDOHSWH� EXOXQDQÕQ� oHúLGL� �UHWLS� oR÷DOWPDN� LoLQ� JHUHNOL�
PDO]HPHOHUH�VDKLS�ROXS�ROPDGÕ÷Õ���UHWWL÷L�oHúLGL�SL\DVD\D�\HWHUOL�úHNLOGH�VXQXS�VXQDPD\DFD÷ÕQÕ�LIDGH�HGHU� 
1093 ���PDGGH�JHUHNoHVL�LoLQ�EN]��7%00�7XWDQDN�'HUJLVL��&��������%LUOHúLP����2FDN�������6��6D\Õ����3. 
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DUDEXOXFXOXN� YH� DUDúWÕUPD� IDDOL\HWLQLQ� VRQD� HUGL÷LQL� DoÕNODU� YH� EXQX� LOJLOLOHUH� ELOGLULU�
�%LWdHú.�P������� 
 'L÷HU� \DQGDQ�� DUDEXOXFXOXN� IDDOL\HWLQLQ� OLVDQV� V|]OHúPHVL� \DSÕOPDVÕ\OD�
VRQXoODQPDVÕ� LoLQ�� ED]Õ� úDUWODUÕQ� \HULQH� JHWLULOGL÷LQLQ� WHVSLWL� JHUHNLU�� %XQD� J|UH�� LON�
RODUDN��WDUDIODUFD�NDUDUODúWÕUÕODQ�OLVDQVÕQ�LQKLVDUv�ROPDVÕ�YH�]RUXQOX�OLVDQVD�NRQX�ROPDVÕQÕ�
HQJHOOHPHPHVL�JHUHNLU�>%LWdHú.�P�������D�@��%X�K�N�P��]RUXQOX�OLVDQVÕQ�EDVLW�QLWHOLNWH�
ROPDVÕ� LOH� LOJLOL� P������ �LON� F�POH�� K�NP�� LOH� oHOLúPHNWHGLU1094. Keza, m.22/a’da yer 

DODQ�� WDUDIODUFD� NDUDUODúWÕUÕODQ� LQKLVDUv� OLVDQVÕQ� ]RUXQOX� OLVDQVD� NRQX� ROPDVÕQÕ�
HQJHOOHPHPHVL�LIDGHVL\OH�GH�oHOLúLU��=LUD��LQKLVDUv�OLVDQV��GL÷HU�NLúLOHUH�OLVDQV�YHULOPHVLQL�
engeller.  Kanaatimizce, burada ifade edilen husus m.27/1 (ikinci cümle)’de yer alan 

³YHULOLú� DPDFÕQGDNL� JHUHNOHUL� NDUúÕODPDN� ND\GÕ\OD�� ]RUXQOX� OLVDQV� LQKLVDUv� QLWHOLNWH� GH�
YHULOHELOLU´� K�NP�QH� LOLúNLQGLU�� .H]D��PLOOv� VDYXQPD� QHGHQL� LOH� YHULOHQ� ]RUXQOX� OLVDQV�
NDUDUÕ�� oHúLGLQ� ELU� YH\D� ELUNDo� LúOHWPH� WDUDIÕQGDQ� NXOODQÕOPDVÕ� LOH� GH� VÕQÕUODQGÕUÕODELOLU�
�%LWdHú.�P��������%X�GXUXPXQ�PHYFXGL\HWL�KDOLQGH�%DNDQOÕN��YHULOHQ�OLVDQVÕQ�LQKLVDUv�
QLWHOLNWH�ROPDVÕQÕ�DUD\DFDNWÕU�  
 $UDEXOXFXOXN� IDDOL\HWLQLQ� VRQXoODQPDVÕ� LoLQ� LNLQFL� RODUDN� WHspit edilmesi 

JHUHNHQ��WDOHSWH�EXOXQDQÕQ��R�oHúLGL�NXOODQPDVÕ�LoLQ�JHUHNOL�LPNkQODUD�VDKLS�ROGX÷XQX�YH�
oHúLGLQ� QLWHOL÷L� LWLEDUL\OH� NXOODQÕPD� EDúODPDN� LoLQ� V�UH\H� LKWL\Do� ROGX÷XQX� NDQÕWOD\DQ�
EHOJHOHUL� WHPLQ� HWPHVLGLU� >%LWdHú.� P������ �E�@�� =LUD�� %DNDQOÕ÷ÕQ� DUDEXOXFXOX÷XQGD�
\DSÕODQ�J|U�úPHOHU�VRQXFXQGD��WDUDIODU�LOJLOL�oHúLGLQ�NXOODQÕPÕ�LOH�LOJLOL�OLVDQV�NRQXVXQGD�
DQODúPD\D� YDUÕUODUVD�� OLVDQV� DODQD� oHúLGL� NXOODQPD\D� EDúODPDVÕ� LoLQ� ELU� V�UH� WDQÕQÕU�
�%LWdHú.�P��������%X�V�UH��ELU�\ÕOGDQ�ID]OD�RODPD]��%LWdHú.�P��2/2). Böyle bir sürenin 

YHULOPHVL� úDUW� GH÷LOGLU�� (÷HU� LEUD]� HGLOHQ� EHOJHOHUGHQ� WDUDIODUÕQ� oHúLGLQ� NXOODQÕPÕ�
NRQXVXQGD� KHPHQ� KDUHNHWH� JHoHFHNOHUL� DQODúÕOÕ\RUVD� V�UH� YHULOPH\HELOLU�� %XQXQOD�
ELUOLNWH��OLVDQV�DODQ�oHúLGL�NXOODQPDN�LoLQ�EX�V�UH\H�LKWL\Do�ROGX÷Xnu ispatlarsa bu süre 

WDQÕQÕU��%DNDQOÕN� WDUDIÕQGDQ� WDQÕQDQ� EX� ELU� \ÕOOÕN� V�UH� LoHULVLQGH� ÕVODKoÕ� KDNNÕ� ]RUXQOX�
OLVDQV�NRQXVX�\DSÕODPD]��/LVDQV�DODQÕQ��E|\OH�ELU� WDOHELQ�GXUGXUXOPDVÕQÕ�PDKNHPHGHQ�
LVWHPH� KDNNÕ� YDUGÕU� �%LWdHú.� P������1095�� %X� GXUGXUPD� NDUDUÕ�� DQcak HVDVOÕ� ELU�
\DQÕOPD\D�YH\D�WDUDIODUÕQ�|QJ|U�OHQ�V�UH�LoLQGH�oHúLGH�\|QHOLN�FLGGL�YH�V�UHNOL�IDDOL\HWWH�
                                                
1094�.DQDDWLPL]FH��]RUXQOX�OLVDQVÕQ�%DNDQOÕN�DUDEXOXFXOX÷X\OD�DOÕQPDVÕ�KDOLQGH�LQKLVDUv�QLWHOLNWH�RODFD÷ÕQÕ��
EXQD�NDUúÕOÕN�PDKNHPH�DUDFÕOÕ÷Õ\OD�DOÕQPDVÕ�KDOLQGH�EDVLW� OLVDQV�QLWHOL÷LQGH� RODFD÷ÕQÕ� LOHUL� V�UPHN�KDNOÕ�
GH÷LOGLU�� =LUD�� KHU� LNL� \ROD� GD�� ]RUXQOX� OLVDQV� YHULOPHVL� JHUHNWLUHQ� NDPX� \DUDUÕ� QHGHQL� LOHUL� V�U�OHUHN�
EDúYXUXOPDNWDGÕU� 
1095�.DQDDWLPL]FH��]RUXQOX�OLVDQVÕQ�HVDV�LWLEDUL\OH�LQKLVDUv�QLWHOLNWH�ROPDPDVÕ��%LWd(ú.�P�������LON�F�POH��
YH� GROD\ÕVÕ\OD� WDUDIODUFD� NDUDUODúWÕUÕODQ� OLVDQVÕQ� ]RUXQOX� OLVDQVD� NRQX� ROPDVÕQÕ� HQJHOOHPHPHVL� �%LWdHú.�
P������D��KDOLQGH�PDKNHPHGHQ�GXUGXUPD�NDUDUÕ�YHULOHPH]��0DKNHPHGHQ�GXUGXUPD�LVWHQHELOPHVL�VDGHFH��
PLOOv� VDYXQPD� QHGHQL� LOH� YHULOHQ� ]RUXQOX� OLVDQV� NDUDUÕQÕQ�� oHúLGLQ� ELU� YH\D� ELUNDo� LúOHWPH� WDUDIÕQGDQ�
NXOODQÕOPDVÕ� LOH� VÕQÕUODQGÕUÕOPDVÕ� �%LWdHú.�P�������YH�YHULOLú� DPDFÕQGDNL�JHUHNOHUL�NDUúÕODPDN�ND\GÕ\OD��
]RUXQOX�OLVDQVÕQ�LQKLVDUv�QLWHOLNWH�YHULOPHVL��%LWdHú.�P�������LNLQFL�F�POH��KDOLQGH��\DQL�]RUXQOX�OLVDQVÕQ�
LQKLVDUv�QLWHOLNWH�ROPDVÕ�KDOLQGH�V|]�NRQXVGXU� 
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EXOXQDPD\DFDNODUÕ� G�ú�QFHVLQH� GD\DQGÕ÷ÕQÕQ� LVSDWÕ� KDOLQGH�� RUWDGDQ� NDOGÕUÕODELOLU�
�%LWdHú.�P�������  
 Üçüncü olarak tespit edilmesi gereken, talepte bXOXQDQÕQ�|QJ|U�OHQ�V�UH� LoLQGH�
KDN� NRQXVX� oHúLGLQ� NXOODQÕPÕQD� EDúOD\DPDPDVÕ� KkOLQGH� GR÷DELOHFHN� VRUXPOXOXN� LoLQ��
<|QHWPHOLNOH�EHOLUOHQHQ�WHPLQDWÕ�YHUGL÷L�YH�\LQH�<|QHWPHOLNWH�EHOLUOHQHQ�DUDEXOXFXOXN�
�FUHWLQL� |GHGL÷LGLU� >%LWdHú.�P������ �F�� YH� �G�@�� � <|QHWPHOL÷H� J|UH�� WHPLQDW�PLNWDUÕ��
EDúYXUX� NRQXVXQXQ� QLWHOLNOHUL�� LVWHNOHU� YH� LGGLDODUÕQ� GH÷HUOHQGLULOPHVL\OH� RUWD\D� oÕNDQ�
EXOJXODUÕQ�VRQXFXQD�J|UH�KHU�WDOHS�LoLQ�D\UÕ�D\UÕ�ROPDN��]HUH��KHU�\ÕO�%DNDQOÕN�WDUDIÕQGDQ�
WHVSLW�HGLOLU��%LWdHú.�<|Q��P������7HPLQDW�PLNWDUÕQÕQ�QHUH\H�YH�QDVÕO�|GHQHFH÷LQH�GDLU�
KXVXVODU�%DNDQOÕN�WDUDIÕQGDQ�EHOLUOHQLU��%LWdHú.�<|Q��P����� 
 %DNDQOÕN�� WDUDIODUÕQ� VXQGXNODUÕ� EHOJHOHUGHQ� EX� úDUWODUÕQ� \HULQH� JHWLULOPLú�
ROGX÷XQD�YH�WDUDIODUÕQ�oHúLGLQ�NXOODQÕPÕ�NRQXVXQGD�KHPHQ�KDUHNHWH�JHoHFHNOHULQH�LOLúNLQ�
NHVLQ�ELU�NDQÕ\D�YDUÕUVD�� DUDEXOXFXOXN� LúOHPOHULQL� WDPDPOD\DUDN�� DUDEXOXFXOXN�QHWLFHVL�
YHULOHQ�OLVDQVÕ�.�W�÷H�ND\GHGHU��%LWdHú.�P�������� 
 $UDEXOXFXOXN� WDOHELQGH� EXOXQDQ� WDUDIÕQ�� oHúLGL� NXOODQPD\D� EDúODPDVÕ\OD� LOJLOL�
RODUDN� KD]ÕUOÕN� DúDPDVÕQGD� \�N�PO�O�NOHUL� YH�%DNDQOÕ÷ÕQ� EX� DúDPD\D� LOLúNLQ� \HWNLOHUL�
EXOXQPDNWDGÕU�� %XQD� J|UH�� ]RUXQOX� OLVDQV� LoLQ� WDOHSWH� EXOXQDQ� NLúL�� oHúLGLQ�
NXOODQÕOPDVÕQD� EDúODQÕOPDVÕ\OD� LOJLOL� KD]ÕUOÕNODU� YH�PHYFXW� GXUXP� KDNNÕQGD�%DNDQOÕ÷D�
ELOJL�YHUPHNOH�\�N�PO�G�U��%LWdHú.�P��������.H]D��%DNDQOÕN�JHUHNOL�J|UG�÷��WDNGLUGH��
GHQHWLPH�GH�\HWNLOLGLU��%LWdHú.�P������� 
 %DNDQOÕ÷ÕQ�DUDEXOXFXOXN�IDDOL\HWL�VRQXFX�OLVDQV�DODQ�NLúL��|QJ|U�OHQ�V�UH�LoLQGH�
oHúLGL�NXOODQPD\D�EDúODPD]VD��%DNDQOÕN�WDUDIÕQGDQ�OLVDQV�DODQÕQ�OLVDQV�YHUHQH�ELU�EHGHO�
ödHPHVL� JHUHNWL÷LQH� NDUDU� YHULOHELOLU� �%LWdHú.� P�������� %HOLUOHQHFHN� EHGHO�� oHúLGLQ�
NXOODQÕOPDGÕ÷Õ� V�UH\H� HúGH÷HU� ELU� OLVDQV� V|]OHúPHVLQGH� OLVDQV� DODQÕQ� KDN� VDKLELQH�
|GHPHVL�JHUHNHQ�OLVDQV�EHGHOLQH�J|UH�KHVDSODQÕU��%LWdHú.�P������� 

���0DKNHPH�$UDFÕOÕ÷Õ\OD 

 KRUXQDQ� ELU� oHúLWOH� LOJLOL� RODUDN� %DNDQODU� .XUXOXQFD� ]RUXQOX� OLVDQV� YHULOPHVL�
JHUHNWL÷L�\|Q�QGH�ELU�NDUDU�DOÕQÕQFD��NLúLOHU�|QFH��%DNDQOÕN�DUDEXOXFXOX÷X\OD��R�oHúLW�LoLQ�
V|]OHúPH\H� GD\DOÕ� ELU� OLVDQV� HOGH� HWPHN� \ROXQD� JLGHFHNWLU�� (÷HU� EX� \ROOD� OLVDQV�
VD÷ODQDPD]VD�� DUWÕN� ]RUXQOX� OLVDQV�PDKNHPH� DUDFÕOÕ÷Õ\OD� HOGH� HGLOHELOHFHNWLU�� =RUXQOX�
OLVDQVODU��KDNLP�NDUDUÕ�LOH�NXUXFX�ELU�LúOHPOH�YHULOPHNWHGLU1096. 

 0DKNHPH\H�EDúYXUX�DQFDN��%DNDQOÕ÷ÕQ�DUDEXOXFXOX÷X\OD�EDúOD\DQ�J|U�úPHOHULQ�
EHOLUOHQHQ� �LNL� D\OÕN�� V�UH� �P������� LoHULVLQGH� ELWLULOPHPHVL� YH\D� %DNDQOÕ÷ÕQ�
                                                
1096 Özdemir, a.g.e.�� V������=RUXQOX� OLVDQV� LoLQ�ELU�PDKNHPH�NDUDUÕ�YH\D� LGDUv� ELU�NDUDU�JHUHNOLGLU��%XQD�
NDUúÕOÕN��NDQXQv� OLVDQV� LoLQ�ELU�PDKNHPH�NDUDUÕ�JHUHNPHPHNWH��NDQXQ�QHGHQL\OH�ELU� OLVDQV�YHULOPHVL� V|]�
konusudur. (Özdemir, a.g.e., s. 16). 
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DUDEXOXFXOXN�WDOHELQL�UHGGHWPHVL�YH\D�DUDEXOXFXOXN�IDDOL\HWL�V�UHVL�LoLQGH�WDUDIODUÕQ�ELU�
DQODúPD\D�YDUDPDPDVÕ�GXUXPXQGD�V|]�NRQXVXGXU��%LWdHú.�P�������� 
 0DKNHPH\H� EDúYXUX� LoLQ�� �o� D\OÕN� V�UHQLQ� GH� JHoPHVL� JHUHNLU�� Bu süre, 

%DNDQOÕ÷ÕQ�DUDEXOXFXOX÷X�UHG�NDUDUÕQÕQ�YH\D�J|U�úPHOHU�LoLQ�EHOLUOHQHQ�LNL�D\OÕN��D\UÕFD�
DOÕQPÕúVD� HN� ELU� D\OÕN�� V�UHQLQ� GROPDVÕQGDQ� � LWLEDUHQ� KHVDSODQÕU� �%LWdHú.� P��������
$QFDN� .DQXQGD�� EX� �o� D\OÕN� V�UHQLQ� JHoPHVL�� DUDEXOXFXOXN� IDDOL\HWL� V�UHVL� Lçinde 

WDUDIODUÕQ� DQODúPD\D� YDUDPDGÕ÷ÕQÕQ� EHOLUOHQPHVL� KkOLQGH� DUDQPDPDNWDGÕU� �%LWdHú.�
m.23/1). 

 =RUXQOX�OLVDQV�LoLQ�PDKNHPH\H�EDúYXUDQ�NLúL��ED]Õ belgeleri sunmak�]RUXQGDGÕU��
%XQD� J|UH�� NLúL�� GDKD� |QFH� \DSÕODQ� DUDEXOXFXOXN� LúOHPOHULQH� YH� EX� DPDoOD� VXQXODQ�
EHOJHOHUH�GD\DQDUDN��]RUXQOX� OLVDQVÕQ�YHULOPHVL�úDUWODUÕQÕQ�JHUoHNOHúWL÷LQL� LOHUL�V�UHELOLU�
�%LWdHú.�P��������(÷HU�GDKD�|QFH�\DSÕOPÕú�RODQ�DUDEXOXFXOXN�IDDOL\HWLQH�LOLúNLQ�EHOJHOHU�
\RNVD�� PDKNHPH\H� EDúYXUDQ� NLúL�� ]RUXQOX� OLVDQV� WDOHELQL� LQDQGÕUÕFÕ� ELU� úHNLlde 

GHVWHNOH\HQ�GL÷HU�EHOJHOHUL��OLVDQV�WDOHELQH�HNOH\HFHNWLU�>%LWdHú.�P�������D�@�� 
 =RUXQOX�OLVDQVÕ�WDOHS�HGHQ�NLúL�D\UÕFD��ELWNL�oHúLGLQL�HWNLQ�ELU�ELoLPGH�NXOODQPD\Õ�
VD÷OD\DFDN� LPNkQODUÕQÕ� YH� OLVDQV� YHULOPHVL� KkOLQGH� J|VWHUHELOHFH÷L� WHPLQDWÕ� GD�
belirteFHNWLU� �%LWdHú.� P�������� $\UÕFD�� ]RUXQOX� OLVDQV� LúOHPOHULQH� LOLúNLQ� PDVUDIODUÕQ�
NDUúÕODQPDVÕ� LoLQ� <|QHWPHOLNWH� EHOLUWLOHQ� WHPLQDWÕQ� YHULOHFH÷LQH� LOLúNLQ� EHOJHOHULQ� GH�
OLVDQV� WDOHELQH�HNOHQPHVL�JHUHNLU�>%LWdHú.�P�������E�@��.H]D��<|QHWPHOLNOH�EHOLUOHQHQ�
ücrHWLQ� |GHQGL÷LQL� J|VWHULU� EHOJH� GH�� PDKNHPH\H� \DSÕODQ� ]RUXQOX� OLVDQV� WDOHELQH�
HNOHQPHOLGLU�>%LWdHú.�P�������F�@1097.  

 =RUXQOX� OLVDQV�YHULOPHVL� LoLQ�\DSÕODQ�WDOHSWHQ�VRQUD�PDKNHPH��NDUDU�DOPDN�LoLQ�
JHUHNHQ� LúOHPOHUH� EDúODU� �%LWdHú.�P������ %XQXQOD� ELUOLNWH�� PDKNHPH�� KHU� LNL� WDUDIÕQ�
P�úWHUHNHQ�YH� JHUHNoHOL� WDOHEL�KkOLQGH�ELU�GHID\D�PDKVXV�ROPDN��]HUH��]RUXQOX� OLVDQV�
LúOHPOHULQL� HQ� oRN� �o� D\OÕN� ELU� V�UH� LoLQ� GXUGXUDELOLU� �%LWdHú.� P������ %X� V�UHQLQ�
GROPDVÕQGDQ�VRQUD�PDKNHPH��GXUXPX� WDUDIODUD�ELOGLULU�YH� LúOHPOHUH� Wekrar devam eder 

�%LWdHú.�P����� 
=RUXQOX�OLVDQV�NDUDUÕ��EDúYXUXQXQ�LQFHOHQPHVL neticesi verilir. Mahkeme, zorunlu 

OLVDQV�LOH�LOJLOL�EDúYXUXGD�DUDQPDVÕ�JHUHNHQ�úDUWODUÕQ�JHUoHNOHúPHVL�YH�JHUHNOL�EHOJHOHULQ�
VXQXOPDVÕ�KkOLQGH��]RUXQOX� OLVDQV� WDOHELQL�YH�HNOL�belgelerin birer suretini hak sahibine 

J|QGHULU��%LWdHú.�P������� 
 +DN�VDKLEL�EX�EHOJHOHUH�NDUúÕ�LWLUD]ODUÕQÕ��EHOJHOHUL�DOPD�WDULKLQGHQ�LWLEDUHQ�HQ�JHo�
ELU� D\� LoLQGH� LOHUL� V�UHELOLU� �%LWdHú.� P�������� %X� ELU� D\OÕN� LWLUD]� V�UHVL�� %DNDQOÕ÷ÕQ�
arabuluculuk talebini reddetmesi nedeniyle mahkemeden zorunlu lisans istenmesi 
                                                
1097� %LWdHú.� <|Q�� P���¶\H� J|UH�� WHPLQDW� YH� �FUHW� PLNWDUÕ�� EDúYXUX� NRQXVXQXQ� QLWHOLNOHUL�� LVWHNOHU� YH�
LGGLDODUÕQ�GH÷HUOHQGLULOPHVL\OH�RUWD\D�oÕNDQ�EXOJXODUÕQ�VRQXFXQD�J|UH�KHU�WDOHS�LoLQ�D\UÕ�D\UÕ�ROPDN��]HUH��
KHU�\ÕO�%DNDQOÕN�WUDIÕQGDQ�WHVSLW�HGLOLU� 
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KkOLQGH�� LNL� D\GDQ� D]� RODPD\DFDNWÕU� �%LWdHú.�P�������� øWLUD]� KkOLQGH�PDKNHPH�� GDKD�
|QFH� %DNDQOÕ÷ÕQ� \DSWÕ÷Õ� DUDEXOXFXOXN� LúOHPOHULQH� DLW� EHOJHOHUL� GLNNDWH� DOÕU� YH� EX�
LúOHPOHUOH� LOJLOL� RODUDN� LOHri sürülen ancak söz konusu belgelerde yer almayan talep 

VDKLELQLQ�LOHUL�V�UG�÷��GHOLOOHUL�GH�LQFHOHU��%LWdHú.�P��������%X�GHOLOOHULQ�ELU�VXUHWL�GH�
KDN�VDKLELQH�J|QGHULOLU��%LWdHú.�P������� 
 =RUXQOX� OLVDQVD� NDUúÕ� LWLUD]GD� EXOXQXOPXú� LVH��PDKNHPH��KDN� VDKLELQLQ�\DSPÕú�
ROGX÷X�LWLUD]ODUÕ��]RUXQOX�OLVDQV�WDOHELQGH�EXOXQDQ�NLúL\H��WHEOL÷�HGHU��%LWdHú.�P��������
7HEOL÷�WDULKLQGHQ�LWLEDUHQ�ELU�D\�LoLQGH��PDKNHPHFH�WDOHELQ�UHGGLQH�YH\D�]RUXQOX�OLVDQVD�
NDUDU�YHULOLU��%LWdHú.�P���������(÷HU��KDN�VDKLEL�]RUXQOX�OLVDQV�WDOHELQH�LWLUD]�HWPHPLúVH��
PDKNHPH�JHFLNPHNVL]LQ�]RUXQOX�OLVDQVD�K�NPHGHU��%LWdHú.�P������� 
 0DKNHPH� ]RUXQOX� OLVDQVD� NDUDU� YHULUVH�� NDUDUGD�� ED]Õ� KXVXVODUÕQ� EHOLUWLOPHVL�
JHUHNLU��%XQD�J|UH�� OLVDQVÕQ�NDSVDPÕ��EHGHOL��V�UHVL�� OLVDQV�DODQ�WDUDIÕQGDQ�J|VWHULOHcek 

WHPLQDW�� OLVDQVÕQ� NXOODQÕPD� EDúODQPD� ]DPDQÕ� LOH� oHúLGLQ� HWNLQ� NXOODQÕPÕQD� LOLúNLQ�
KXVXVODU�NDUDUGD�\HU�DOPDOÕGÕU��%LWdHú.�P������� 
 0DKNHPHQLQ� ]RUXQOX� OLVDQVD� LOLúNLQ� YHUPLú� ROGX÷X� NDUDU� WHP\L]� HGLOHELOLU��
=RUXQOX� OLVDQV� NDUDUÕ� YHULOPHVL� KkOLQGH�� WHP\L]GH� KDN� VDKLEL� WDUDIÕQGDQ�� X\JXODPDQÕQ�
GXUGXUXOPDVÕ� GD� WDOHS� HGLOHELOLU�� +DN� VDKLEL� WDUDIÕQGDQ� VXQXODQ� GHOLOHU� PDKNHPHFH�
\HWHUOL� J|U�O�UVH�� oHúLGLQ� NXOODQÕPÕ�� NDUDUÕQ� NHVLQOHúPHVLQH� NDGDU� HUWHOHQLU� �%LWdHú.�
P��������%XQD�NDUúÕOÕN��X\JXODPDQÕQ�GXUGXUXOPDVÕQD�NDUDU�YHULOPHPLúVH��WHP\L]�WDOHEL�
NHVLQOHúPLú�NDUDUÕQ�X\JXODQPDVÕQÕ�JHFLNWLUPH]��%LWdHú.�P������� 

 

C. Süresi 

 0DKNHPH�� ]RUXQOX� OLVDQVD� LNL� \ÕOGDQ� D]�� G|UW� \ÕOGDQ� oRN� ROPDPDN��]HUH� NDUDU�
YHULU� �%LWdHú.� P�������� =RUXQOX� OLVDQVÕQ� V�UHVLQLQ� GROPDVÕ� KkOLQGH� bu sürenin 

X]DWÕOPDVÕ� PDKNHPHGHQ� WDOHS� HGLOHELOLU�� %XQXQ� LoLQ�� PDKNHPHQLQ� ]RUXQOX� OLVDQVÕQ�
YHULOPHVLQL� JHUHNWLUHQ� úDUWODUÕQ� GHYDP� HWPHNWH� ROGX÷XQX� WHVSLW� HWPHVL� JHUHNLU�� %X�
GXUXPXQ�WHVSLWL�KkOLQGH�PDKNHPH��OLVDQV�V�UHVLQL�LNL�\ÕOGDQ�D]��G|UW�\ÕOGDQ�oRN�ROmamak 

�]HUH�X]DWDELOLU��%LWdHú.�P������� 
 

D. Devri 

 =RUXQOX� OLVDQV�EDúNDVÕQD�GHYUHGLOHELOLU� �%LWdHú.�P�������F�POH���1098. Zorunlu 

OLVDQVÕQ� GHYUL�� %DNDQOÕN� WDUDIÕQGDQ� .�W�÷H� ND\GHGLOLU� �%LWdHú.� P������� F�POH� ����
=RUXQOX� OLVDQV�� LúOHWPHGHQ� D\UÕ� RODUDN� GHYUHGLOHPH]��%X�GHYULQ� JHoHUOLOL÷L�� LúOHWPH� LOH�
ELUOLNWH�GHYULQH�YH\D�OLVDQVÕQ�NXOODQÕOPDNWD��GH÷HUOHQGLULOPHNWH��ROGX÷X�LúOHWPH�NÕVPÕ\OD�
                                                
1098� %XQD� NDUúÕOÕN�� V|]OHúPH\H� GD\DOÕ� OLVansta ise, lisans ister basit, ister inhisarî lisans olsun, aksi 
V|]OHúPHGH� NDUDUODúWÕUÕOPDPÕúVD�� OLVDQV� DODQ� NLúLQLQ�� OLVDQVWDQ� GR÷DQ� KDNODUÕQÕ� �o�QF�� NLúLOHUH�
GHYUHGHPH\HFH÷L�YH\D�DOW�OLVDQV�YHUHPH\HFH÷L�NDEXO�HGLOPLúWLU��%LWdHú.�P��������� 
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ELUOLNWH� GHYULQH� ED÷OÕGÕU� �%LWdHú.� P������� F�POH� ��1099. Zira, zorunlu lisans yoluyla, 

NDPX� \DUDUÕQÕQ� JHUHNWLUGL÷L� NRUXQDQ� oHúLGLQ� NXOODQÕOPDVÕ� VD÷ODQPDNWDGÕU�� %|\OHOLNOH, 

NRUXQDQ� oHúLGLQ� NXOODQÕOPDPDVÕQÕQ� YH\D� QLWHOLN� YH� PLNWDU� EDNÕPÕQGDQ� \HWHUVL]�
NXOODQÕOPDVÕQÕQ� GROD\ÕVÕ\OD� GD� NDPX� \DUDUÕQÕQ� ]DUDUD� X÷UDPDVÕ� HQJHOOHQLOPHN�
istenmektedir1100�� 'L÷HU� ELU� LIDGH\OH�� ]RUXQOX� OLVDQV� WDOHELQGH� EXOXQDQ� NLúLQLQ�� KDN�
NRQXVX�oHúLGLQ�NXOODQÕPÕ�LoLQ�JHUHNOL�LPNkQODUD�VDKLS�ROPDVÕ�JHUHNLU��%LWdHú.�P�������
������� .RUXQDQ� oHúLGLQ� NXOODQÕOPDVÕ� LoLQ� LVH� ELU� LúOHWPHQLQ� YDUOÕ÷Õ� JHUHNOLGLU�� %X�
K�N�POH��]RUXQOX�OLVDQVÕ�GHYUDODQÕQ�ELU�LúOHWPH\H�VDKLS�ROPDVÕ�VD÷ODQÕOPDNWDGÕU���  

=RUXQOX� OLVDQV��GHYULOPHVLQH�NDUúÕQ��DOW� OLVDQVD�NRQX�RODPD]��%LWdHú.�P��������
'L÷HU�ELU� LIDGH\OH��]RUXQOX� OLVDQV�DODQ�NLúL��DOW� OLVDQV�YHUHPH]��(÷HU�DOW� OLVDQV�YHULOPLú�
LVH��EX�LúOHP�JHoHUVL]GLU� �%LWdHú.�P��������$OW� OLVDQV�� OLVDQV�DODQ�WDUDIÕQGDQ��ELU�GL÷HU�
NLúL\H�WDQÕQDQ�OLVDQVODUD�GHQLOPHNWHGLU��'L÷HU�ELU�LIDGH\OH��EXUDGD�LON�OLVDQV�DODQ��OLVDQV�
veren konumuna girmektedir1101�� =RUXQOX� OLVDQV� DODQÕQ�� DOW� OLVDQV� YHUPHVL� ELWNL� oHúLGL�
�]HULQGHNL� ÕVODKoÕ� KDNNÕ� VDKLELQLQ� P�QKDVÕU� \HWNLVLQLQ� LKOkOL� DQODPÕQD� JHOLU�� =LUD��
%LWdHú.�P����JHUH÷L��ELWNL�oHúLGL��]HULQGH�WDVDUUXIWD�EXOXQPD�\HWNLVL�P�QKDVÕUDQ�ÕVODKoÕ�
KDNNÕ� VDKLELQH� DLWWLU��'ROD\ÕVÕ\OD�� VÕQDv� KDN� �]HULQGH� OLVDQV� KDNNÕ� WDQÕPD��P�QKDVÕUDQ�
ÕVODKoÕ� KDNNÕ� VDKLEL� WDUDIÕQGDQ� YH\D� RQXQ� L]QL\OH� P�PN�QG�U�� 'L÷HU� \DQGDQ�� OLVDQV�
DODQÕQ� DOW� OLVDQV� YHUHPHPHVLQL�� DOW� OLVDQVÕQ� EDúND� LúOHWPH�YH� DUDoODUÕQ� NXOODQÕOPDVÕ� LOH�
NDUÕúWÕUPDPDN� JHUHNLU�� $OW� OLVDQV� ROXúWXUPDPDN� úDUWÕ\OD�� OLVDQV� DODQÕQ� ]RUXQOX� OLVDQVÕ�
EL]]DW� NXOODQPDVÕ� ]RUXQOXOX÷X�ROPD\ÕS�� oDOÕúDQODU� YH\D�\DUGÕPFÕ� NLúLOHU�YDVÕWDVÕ\OD� EX�
KDN�NXOODQÕODELOLU1102. 

  

(��(VDV�øWLEDUL\OH�7�UHWLOPLú�dHúLWOHUGH�=RUXQOX�/LVDQV 
%DúODQJÕo�oHúLGLQGHQ�HVDV�LWLEDUL\OH�W�UHWLOPLú�oHúLWOHU��('9�1103�GH�NDPX�\DUDUÕ�

QHGHQL\OH�]RUXQOX� OLVDQVD�NRQX�RODELOLU� �%LWdHú.�P�����&395�m.29/5). Esas itibariyle 

W�UHWLOPLú�oHúLWOHUGH�]RUXQOX�OLVDQVD�NDUDU�YHULOPHVL�LOH�LOJLOL�XVXO�YH�LúOHPOHU��EDúODQJÕo�
oHúLGL� �]HULQGH� ]RUXQOX� OLVDQV� YHULOPHVLQH� LOLúNLQ� XVXO� YH� LúOHPOHUOH� D\QÕGÕU�� %XQXQOD�
ELUOLNWH��EX�oHúLWOHU��]HULQGH�]RUXQOX�OLVDQV�YHULOmesi hâlinde, arabuluculuk faaliyeti veya 

GDYD��EDúODQJÕo�oHúLGLQLQ�VDKLELQH�GH�ELOGLULOLU��%LWdHú.�P������(VDV�LWLEDUL\OH�W�UHWLOPLú�
oHúLW� KDNNÕQGD� ]RUXQOX� OLVDQV� NDUDUÕ� YHULOPHVL� KkOLQGH�� EDúODQJÕo� oHúLGL� VDKLELQH� GH�
muhik bir bedel ödenmesi gerekecektir��%LWdHú.�P�����   
                                                
1099 “Zorunlu liVDQV� LOLúNLVL� LOH� WDUDIODU� DUDVÕQGD� NLúL\H� ED÷OÕ� ELU� NXOODQPD� KDNNÕ� GR÷PD]�� .XUDO� RODUDN�
]RUXQOX� OLVDQV� ELU� LúOHWPH\H� ED÷OÕ� RODUDN� YHULOLU���� 'ROD\ÕVÕ\OD� ]RUXQOX� OLVDQV� HVDVHQ� LúOHWPH\OH� ELUOLNWH�
LúOHP�J|UHFHNWLU��%XQD�J|UH�� OLVDQV�DODQ�� ]RUXQOX� OLVDQVD�ED÷OÕ�EXOXúX�NXOODQGÕ÷Õ� LúOHWPH\L�KHU�KDQJL�ELU�
ELoLPGH�GHYUHGHFHN�ROXUVD�OLVDQVÕ�HOLQGH�WXWDPD\DFDNWÕU´��.D\D��D�J�P��V������ 
1100�%LWNL�oHúLGLQLQ�NXOODQÕPÕ�YH�NDPX�\DUDUÕ�LoLQ�EN]��%LWdHú.�P������ 
1101 Özdemir, a.g.e., s. 16. 
1102 Patent hukukunda zorunlu lisanslar�KDNNÕQGD�EN]��.D\D��D�J�P���V����-343. 
1103 Essentially Derived Variety. 
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.DQXQ�� ('9� �]HULQGH� EDúND� NLúLOHULQ� ]RUXQOX� OLVDQV� DOPDVÕQÕ� WDQÕPÕúWÕU�� $\QÕ�
úHNLOGH�� NRUXQDQ� ELU� oHúLWWHQ� HVDV� LWLEDUL\OH� W�UHWLOPLú� oHúLW� VDKLEL� GH�� EX� oHúLGL� WLFDUv�
RODUDN�NXOODQPDN�LoLQ��LON��ND\QDN��oHúLGLQ�ÕVODKoÕ�KDNNÕ�VDKLELQGHQ izin (lisans) almaya 

LKWL\Do�GX\DFDNWÕU1104�������8329�J|U�úPHOHUL�HVQDVÕQGD��('9�ÕVODKoÕVÕQÕQ��LON�oHúLGLQ�
VDKLELQGHQ�OLVDQV�DODELOPHN�LoLQ�RQX�]RUOD\DELOPHVL�|QHULOPLú��DQFDN�EX�úDUW�6|]OHúPHGH�
\HU� DOPDPÕúWÕU1105�� %XQD� NDUúÕOÕN�� &395¶GH�� HVDV� LWLEDUL\OH� W�UHWLOPLú� oHúLGLQ� ÕVODKoÕVÕ�
LoLQ��]RUXQOX�OLVDQV�DoÕNoD�LIDGH�HGLOPLúWLU��P��������%XQD�J|UH��HVDV�LWLEDUL\OH�W�UHWLOPLú�
oHúLW� VDKLEL�� EX� oHúLGLQ� NXOODQÕOPDVÕQGD� NDPX� \DUDUÕ� ROGX÷XQX� J|VWHULUVH�� OLVDQVD� KDN�
ND]DQDFDNWÕU� �&395� P�������� %X� KXVXV� .DQXQXPX]GD� DoÕNoD� LIDGH� HGLOPHPLúWLU��
%XQXQOD� ELUOLNWH�� NDPX� \DUDUÕQÕQ� JHUHNWLUPHVL� KkOLQGH�� EX� oHúLWOHULQ� GH� WLFDUv� RODUDN�
NXOODQÕODELOPHVL� LoLQ�� EDúODQJÕo� �ND\QDN�� oHúLGLQ� VDKLELQLQ� L]QL� JHUHNHFH÷LQGHQ�� ('9�
VDKLEL��EX�NLúLGHQ�]RUXQOX�OLVDQV�HOGH�HGHELOPHOLGLU��� 
  

III.�6|]OHúPHVHO�YH�=RUXQOX�/LVDQVD�øOLúNLQ�2UWDN�+XVXVODU 

 

$��7DUDIODUÕQ�+DN�YH�%RUoODUÕ1106 

%LU� WDUDIÕQ� KDNODUÕ�� GL÷HU� WDUDI� LoLQ� ELU� ERUo� WHúNLO� HGHFHNWLU�� %LWdHú.¶GD�
V|]OHúPH\H� GD\DOÕ� OLVDQV� LOH� LOJLOL� K�N�POHULQ�� PDKL\HWLQH� D\NÕUÕ� ROPDPDN� úDUWÕ\OD�
zorunlu liVDQVD�GD�X\JXODQDFD÷Õ�LIDGH�HGLOPLúWLU��P������%X�QHGHQOH��DúD÷ÕGD�V|]OHúPH\H�
GD\DOÕ� OLVDQVÕQ� VD÷ODGÕ÷Õ� KDN� YH� \�N�PO�O�NOHU�� ]RUXQOX� OLVDQVÕQ� VD÷ODGÕ÷Õ� KDN� YH�
yükümlülüklerle birlikte incelenecektir. 

���/LVDQVÕQ�.XOODQÕOPDVÕ 
6|]OHúPHVHO� OLVDQV� DODQ� NLúL�� LVWHU� LQKLVDUv� LVWHU� EDVLW� OLVDQV� DOPÕú� ROVXQ�� DNVL�

V|]OHúPHGH�NDUDUODúWÕUÕOPDPÕúVD��XOXVDO�VÕQÕUODUÕQ�E�W�Q��LoHULVLQGH��KDN�NRQXVX�oHúLGLQ�
NXOODQÕOPDVÕQD�LOLúNLQ�KHU�W�UO��WDVDUUXIWD�EXOXQDELOLU��%LWdHú.�P��������$\QÕ�úHNLOGH��EX�
hüküm zorunlu lisanslar LoLQ�GH�X\JXODQDFDNWÕU�� 

.XOODQÕPÕQ� LoLQH�� OLVDQV� V|]OHúPHVLQGH�� OLVDQV�DODQD� WDQÕQDQ�\HWNLOHU�JLUHFHNWLU��
=LUD�� ÕVODKoÕ�KDNNÕ�VDKLELQLQ�L]LQ�YHUPHVL�JHUHNHQ��%LWdHú.�P���¶GH�VD\ÕODQ��\HWNLOHULQ�
W�P��YH\D�ELU�NDoÕ� OLVDQV�V|]OHúPHVLQH�NRQX�RODELOLU��'L÷HU�ELU� LIDGH\OH��VDGHFH�oHúLGL�
oR÷DOWPDN�KDNNÕ� OLVDQV�DODQD� WDQÕQDELOHFH÷L�JLEL��RQD�oHúLGL�oR÷DOWÕS� LKUDo�HWPHN�YH\D�
                                                
1104 Tritton, a.g.e., s .446.  
1105 Tritton, a.g.e., s. 436, dn. 73. 
1106� /LVDQV� V|]OHúPHVL� KDNNÕQGD� %LWdHú.¶GD� K�N�P� EXOXQPDPDVÕ� KDOLQGH�� ERúOXNODU� NLUD\D� �|]HOOLNOH�
KDVÕODW� NLUDVÕQD��� VDWÕPD� YH� úLUNHW� V|]OHúPHVLQH� DLW� K�N�POHU� GLNNDWH� DOÕQDUDN� NÕ\DVHQ� GROGXUXOPDOÕGÕU��
=LUD��OLVDQV�DODQ�LOH�YHUHQ�DUDVÕQGDNL�LOLúNL�EX�V|]OHúPHOHUGHQ�XQVXUODU�LoHULU��0DUND�OLVDQODUÕ�KDNNÕQGD�D\QÕ�
\|QGH�J|U�úOHU�LoLQ�EN]��$UNDQ��0DUND��&����V������7HNLQDOS��D�J�H���V�������/LVDQV�V|]OHúPHOHULQH��KDVÕODW�
NLUDVÕ� �%.�P����� YG��� VDWÕP� �%.�P����� YG�� YH� úLUNHW� V|]OHúPHVLQH� �%.�P�����YG�� LOLúNLQ� K�N�POHULQ�
X\JXODQPDVÕ�KXVXVXQGD�JHQLú�ELOJL�LoLQ�EN]��g]GHPLU��D�J�H���V�����YG� 
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VDGHFH� LWKDO� HWPHN� KDNNÕ� GD� WDQÕQDELOLU�� %X�� WDPDPHQ� WDUDIODU� DUDVÕQGDNL� OLVDQV�
V|]OHúPHVLQLQ� NDSVDPÕQD� J|UH� EHOLUOHQHFHNWLU��%XQXQOD�ELUOLNWH�� ED]Õ� \HWNLOHU�GL÷HU� ELU�
\HWNL\L� GH� ]ÕPQHQ� LoHUHELOLU��gUQH÷LQ�� oR÷DOWÕP�PDWHU\DOLQLQ� �UHWLP�KDNNÕ�� �UHWLOHQ� EX�
PDWHU\DOLQ�\HQLGHQ�VDWÕúÕ�KXVXVXQGD�]ÕPQL�ELU�\HWNL\L�GH��H÷HU�DoÕNoD�UHGGHGLOPHPLúVH��
LoHULU�� %XQD� NDUúÕOÕN�� YHULOHQ� ELU� \HWNL� GL÷HU� ELU� \HWNLyi içermiyorsa, bu 

NXOODQÕODPD\DFDNWÕU�� gUQH÷LQ�� oHúLGL� LKUDo� YH\D� LWKDO� HWPH� \HWNLVL�� oHúLGLQ� oR÷DOWÕPÕ�
\HWNLVLQL�YHUPH]��.H]D��NHQGLVLQH�V|]OHúPH\OH�VDGHFH�EHOLUOL�ELU�\HWNL�YHULOHQ�NLúL�GL÷HU�
ELU� \HWNL\L� NXOODQDPD]��gUQH÷LQ�� V|]OHúPHGH�NHQGLVLQH� VDGHFH� oHúLGL� oR÷DOWPD�\HWNLVL�
YHULOHQ�NLúL��oR÷DOWÕP�VRQXFX�HOGH�HWWL÷L�PDWHU\DOL�SL\DVD\D�V�UHPH]�� 

$\QÕ�úHNLOGH��%LWdHú.¶GD��XOXVDO�VÕQÕUODU�GÕúÕQGD�KDNNÕQ�NXOODQÕPÕ��OLVDQV�DODQD�
\DVDNODQPÕúWÕU� �P���������� %X� QHGHQOH�� OLVDQV� DODQ�� oHúLGL�� EDúND� ELU� �ONHGH�
üreWHPH\HFHN�YH\D�oR÷DOWDPD\DFDN�YH\D�GL÷HU�WDVDUUXIODUGD�EXOXQDPD\DFDNWÕU1107��'L÷HU�
\DQGDQ�� OLVDQV� V|]OHúPHVLQGH�� EX� V|]OHúPH\OH� YHULOHQ� KDNODUÕQ� XOXVDO� VÕQÕUODU� LoLQGH�
VDGHFH� EHOLUOL� ELU� E|OJHGH� NXOODQÕODELOHFH÷L� GH� NDUDUODúWÕUÕODELOLU�� 6|]OHúPHGH� OLVDQVÕQ�
beOLUOL� ELU� E|OJH� LoLQ� YHULOPLú� ROGX÷X� EHOLUWLOPHPLúVH�� .DQXQXQ� \XNDUGDNL� K�NP��
OLVDQVÕQ�XOXVDO�VÕQÕUODU�LoLQ�YHULOPLú�ROGX÷XQXQ�NDEXO�Q��KDNOÕ�NÕODU� 

*|U�OG�÷���]HUH��OLVDQV�DODQÕQ�oHúLGLQ�NXOODQÕOPDVÕQD�LOLúNLQ�\HWNLOHUL��WDUDIODUFD�
VHUEHVWoH�NDUDUODúWÕUÕODELOLU��%LWdHú.�P�����¶GH�EHOLUWLOGL÷L��]HUH��KDN�VDKLEL�\HWNLOHULQL�
úDUWD� ED÷OD\DELOLU� YH\D� VÕQÕUODQGÕUDELOLU�� 8\JXODPDGD�� VÕQÕUODQGÕUÕOPÕú� OLVDQV�
V|]OHúPHOHULQH� UDVWODQPDNWDGÕU�� 7RKXP� úLUNHWOHUL�� WRKXPODUÕQ� VDWÕúÕQGD� NDOÕSODúPÕú�
\|QWHPOHU� NXOODQPDNWDGÕUOar. Buna örnek, çuval-etiket (bag-tag) veya tohum-ambalaj 

(seed-ZUDS�� OLVDQVODUÕGÕU1108. “Bag-WDJ´� OLVDQVODUÕ�� ÕVODKoÕ� úLUNHWOHU� WDUDIÕQGDQ� WRKXPODUÕ�
�UHWHQ� oLIWoLOHUH� \DSÕODQ� VDWÕúODUGD� J|U�OPHNWHGLU1109�� %X� OLVDQVODU�� \HWLúWLULFLOHULQ�
WRKXPODUÕ�NXOODQPDODUÕ�KXVXVXQGD�ELU�NÕVÕP�VÕQÕUODQGÕUPDODU�JHWLUPHNWHGLU1110.  

%HOLUWPHN�JHUHNLU�NL��%LWdHú.�VÕQÕUOÕ�HWLNHW��EDJ-WDJ��OLVDQVODUÕQD1111 izin vermez. 

=LUD�� OLVDQV� V|]OHúPHVLQLQ� \D]ÕOÕ� \DSÕOPDVÕ�� V|]OHúPHQLQ� JHoHUOLOLN� úDUWÕGÕU1112. Buna 

                                                
1107�%N]��\XNDUÕGD������,��$� 
1108 Janis/Kesan, a.g.m., s. 773.    
1109 Janis/Kesan, a.g.m., s. 772. 
1110� $OÕFÕ�� EX� V|]OHúPH� LOH� ÕVODKoÕQÕQ� NHQGLVLQH�� WRKXPX� VDGHFH� LúOHPH�� \HP�� JÕGD� LoLQ� NXOODQDELOHFH÷L�
KXVXVXQGD�VÕQÕUOÕ�ELU�OLVDQV�YHUGL÷LQL��EXQD�NDUúÕOÕN��ÕVODKoÕQÕQ�ND]DUD�oXYDOGD�XQXWWX÷X�KLEULG�WRKXPXQXQ�
pareQWOHULQL�NXOODQPD\Õ�\DVDNODGÕ÷ÕQÕ�NDEXO�HGHU��-DQLV�.HVDQ��D�J�P���V��������� 
1111�6ÕQÕUOÕ�HWLNHW�OLVDQVODUÕ��ELWNL�oHúLGLQLQ�VDWÕúD�VXQXODQ�oR÷DOWÕP�PDWHU\DOLQLQ�NRQXOGX÷X�oXYDOODU��]HULQH�
HNOHQPHNWHGLU��6ÕQÕUOÕ�HWLNHW�OLVDQV�|UQH÷L�LoLQ�EN]��%|O�P���������,II. 
1112� %XQXQOD� ELUOLNWH�� úHNLO� HNVLNOL÷LQL� LOHUL� V�UPHQLQ� KDNNÕQ� N|W�\H� NXOODQÕPÕ� ROGX÷X� GXUXPODUGD�
JHoHUVL]OLN�V|]�NRQXVX�ROPD\DFDNWÕU��<DUJÕWD\��WDUDIODUÕQ�NHQGL�UÕ]DODUÕ�LOH�V|]OHúPHQLQ�EDúOÕFD�ERUoODUÕQÕ�
LID� HWPHOHUL� GXUXPXQGD�� úHNLO� HNVLNOL÷L� QHGHQL\OH� JHoHUVL]OL÷L� LOHUL� V�UPH\L� KDNNÕQ� N|W�\H� NXOODQÕPÕ�
VD\PÕúWÕU�>%N]��<DUJÕWD\�����+'�7������������(������������.����������<.'��������V�������<DUJÕWD\�����
+'��7�����������(������������.����������<.'��������V��������<DUJÕWD\�+*.��7������������(�������-
32, K.2������� �<.'�� ������ V�������� <DUJÕWD\� +*.�� 7����������� (��������-1729, K.2001/32 (YKD, 
������V������@��gWH�\DQGDQ��EXWODQÕ�LOHUL�V�UHQ�WDUDI�úHNLO�HNVLNOL÷LQH�NHQGL�KLOHOL�GDYUDQÕúÕ�LOH�NDVWHQ�QHGHQ�
ROPXúVD�� \LQH� JHoHUVL]OL÷L� LOHUL� V�UPH� KDNNÕQ� N|W�\H� NXOODQÕPÕ� WHúNLO� HGHFHNWLU� >%N]��<DUJÕWD\� ����+'��



 183 

NDUúÕOÕN��SDWHQW� OLVDQVODUÕ�� OLVDQV�YHUPH�WHNOLIL� LOH�GH�\DSÕODELOPHNWH1113, bu yolla lisans 

DODQODUOD�D\QÕ�úDUWODU�GDKLOLQGH�V|]OHúPH�ROXúPDNWDGÕU1114. Bununla birlikte, lisans veren, 

KHU�OLVDQV�DODQD�D\QÕ�úDUWODUOD�OLVDQV�YHUPHN�LoLQ�|QFHGHQ�KD]ÕUODGÕ÷Õ�JHQHO�LúOHP�úDUWODUÕ�
EHQ]HUL�K�N�POHU�WDúÕ\DQ�V|]OHúPHOHUL�NXOODQDELOLU1115��%|\OH�ELU�OLVDQV�V|]OHúPHVL��GL÷HU�
WDUDIÕQ�NDUDUODúWÕUÕODQ�EX�K�N�POHUL�\D]ÕOÕ�RODUDN�NDEXO�HWPHVL\OH�WHúHNN�O�HGHU� 
 Keza, belirtmek gerekir ki, “bag-WDJ´� OLVDQV� DQODúPDVÕQÕQ� NDEXO�� LoLQ�� oHúLGLQ�
ÕVODKoÕ� G�]HQOHPHOHULQFH� NRUXQPDVÕ� GD� ]RUXQOX� GH÷LOGLU�� %X� V|]OHúPH�� WLFDUv� VÕU� YH\D�
�ELWNL� oHúLWOHUL� LoLQ� SDWHQW� NRUXPDVÕ� WDQÕ\DQ� �ONHOHUGH�� SDWHQW� KDNNÕ� �]HULQH� GH�
temellenebilir1116��$PHULND¶GD�PDKNHPH�NDUDUODUÕ��EX�OLVDQV�V|]OHúPHVLQLQ�K�N�POHULQLQ�
RQD\ODQDELOHFH÷LQL�J|VWHUPHNWHGLU1117.  

/LVDQVÕQ� NXOODQÕOPDVÕ� EDNÕPÕQGDQ�� LQKLVDUv� OLVDQVODU� |QHP� DU]HGHU�� =LUD�� OLVDQV�
LQKLVDUv� QLWHOLNWH� YHULOPLúVH�� DUWÕN� D\QÕ� oHúLW� �]HULQGH� EDúND� NLúLOHUH� OLVDQV� KDNNÕ�
YHULOHPH\HFH÷L� JLEL�� OLVDQV� YHUHQ� KDNNÕQÕ� VDNOÕ� WXWPDGÕNoD� R� oHúLGL� NHQGLVL� GH�
kullanamaz� �%LWdHú.�P��������%XUDGD�� KDN� VDKLELQLQ� GH� R� oHúLGL�NXOODQPDPDVÕ� NDEXO�
HGLOHUHN�� OLVDQV�DODQD� UDNLS�ROPDVÕ�HQJHOOHQPLúWLU�� øQKLVDUv� OLVDQV�V|]OHúPHVLQGH�� OLVDQV�
YHUHQLQ� D\QÕ� OLVDQVÕ� ELU� EDúNDVÕQD� YHUPHPH� \�N�PO�O�÷��� D\QÕ� \HU�� ]DPDQ� YH� D\QÕ�
konular içindir1118�� %LWNL� oHúLWOHUL� LoLQ� YHULOHQ� OLVDQV�� DNVL� V|]OHúPHGH�
NDUDUODúWÕUÕOPDPÕúVD� XOXVDO� VÕQÕUODUÕQ� � W�P�� LoLQGH� KDN� NRQXVX� oHúLGLQ� NXOODQÕOPDVÕQD�
LOLúNLQ� KHU� W�UO�� WDVDUUXIWD� EXOXQPD� \HWNLVL� YHUGL÷LQGHQ�� LQKLVDUv� OLVDQV� GD� W�P� �ONH�
VÕQÕUODUÕ� LoLQ� YHULOPLú� ROPDNWDGÕU��%X�QHGHQOH�� ELWNL� oHúLGL� �]HULQGH�KDN� VDKLEL�� R��ONH�
VÕQÕUODUÕ�GÕúÕQGD��NLúLOHUH�\HQLGHQ�LQKLVDUv�OLVDQV�YHUHELOHFHNWLU�  

                                                                                                                                           
T.30.1.1992, E.1991/8879, K.1991/645 (YKD, 1992, s.401-����@�� 'ROD\ÕVÕ\OD�� HWLNHW� OLVDQVÕ�
V|]OHúPHOHULQLQ�JHoHUVL]OL÷L��V|]OHúPH�\HULQH�JHWLULOPLúVH�LOHUL�V�U�OHPH\HFHNWLU��%X�QHGHQOH��OLVDQV�YHUHQ�
oHúLGLQ� oR÷DOWÕP� PDWHU\DOLQL� HWLNHW� OLVDQVÕQÕ� �]HULQH� NR\GX÷X� oXYDOOD� ELUOLNWH� YHUGL÷LQGHQ� NXOODQGÕUPD�
ERUFXQX� \HULQH� JHWLUPLú� ROXS�� oXYDOÕ� VDWÕQ� DODQ� GD� �FUHWL� |GHGL÷L� LoLQ� V|]OHúPHGH� HVDV� ERUFXQX� \HULQH�
JHWLUPLú�RODFDNWÕU� 
1113�3DWHQW�OLVDQVÕ��3DWHQW�6LFLOLQH�LQKLVDUv�RODUDN�ND\GHGLOPHPLúVH��SDWHQW�VDKLEL��(QVWLW�\H�\DSDFD÷Õ�\D]ÕOÕ�
ELU�EDúYXUX�LOH��SDWHQW�NRQXVX�EXOXúX�NXOODQPDN�LVWH\HQ�KHUNHVH�OLVDQV�YHUHFH÷LQL�ELOGLUHELOLU��3DWHQW�.+.�
P��������%X�WHNOLI��]HULQH��OLVDQV�DODQ�RODUDN�EXOXúX�NXOODQPDN�LVWH\HQ�KHUNHV��EDVLW�OLVDQV�VDKLEL�VD\ÕOÕU�YH�
EX�\ROOD�YHULOHQ�OLVDQV��KXNXNHQ�V|]OHúPH\H�GD\DOÕ�OLVDQV�RODUDN�NDEXO�HGLOLU��3DWHQW�.+.�P��������/LVDQV�
YHUPH�WHNOLILQGHQ�\DUDUODQPDN�LVWH\HQ�NLúL��EXOXúXQ�NXOODQPD�úHNOLQL�GH�EHOLUWHUHN�\D]ÕOÕ�WDOHELQL��o�Q�VKD�
hâlinde EnstitüyH� ELOGLULU� �3DWHQW� .+.�P�� ������� /LVDQV� EHGHOL� NRQXVXQGD� WDUDIODU� DQODúDPD]VD�� OLVDQV�
bedeli, talep üzerine yetkili mahkemece belirlenir (Patent KHK m. 95/2). 
1114 Özdemir, a.g.e., s. 71. 
1115�6ÕQDL�KDNODU��]HULQGH�OLVDQV�V|]OHúPHOHULQLQ�NXUXOPDVÕ�LoLQ�EN]��g]GHmir, a.g.e., s. 72. 
1116 Janis/Kesan, a.g.m., s. 773. 
1117�-DQLV�.HVDQ��D�J�P���V�������gUQH÷LQ��)HGHUDO�&LUFXLW¶LQ������WDULKOL�Monsanto Co. v. McFarlin, NDUDUÕ��
NH]D��WRKXP�HQG�VWULVL�GÕúÕQGD�GDKD�HVNL�NDUDUODU�GD��EHQ]HU�\|QGHGLU���EN]���¶�QF��&LUFXLW¶LQ����� tarihli 
Tripoli Co. v. Wella Corp NDUDUÕ, Federal Suppreme Court’un 1965 tarihli Chemagro Corp. v. Universal 
Chem. Co.,�NDUDUÕQGD��VRQUDNL�VDWÕúODUÕ�VÕQÕUOD\DQ�YH�H÷HU�LKOkO�HGLOPLúVH�WD]PLQL�VD÷OD\DQ�VÕQÕUOÕ�OLVDQVÕQ��
�U�QH�HNOHQPLú�\D]ÕOÕ�ELU�HWLNHW�X\DUÕVÕQGD�EXOXQDELOHFH÷L�EHOLUWLOPHNWHGLU��-DQLV�.HVDQ��D�J�P���V�������GQ��
162). 
1118 Özdemir a.g.e., s. 12. 
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/LVDQVÕ�NXOODQPD�]RUXQOXOX÷X�GD�V|]�NRQXVXGXU��%XQXQOD�ELUOLNWH��OLVDQV�DODQÕQ��
OLVDQVÕ�NXOODQPD�]RUXQOXOX÷X�.DQXQGD�DoÕNoD�LIDGH�HGLOPHPLúWLU��%XQD�NDUúÕOÕN��%LWdHú.�
<|Q�� P���¶GD� EX� KXVXV� DoÕNoD� LIDGH� HGLOPLúWLU�� .H]D�� .DQXQGD� GD�� ÕVODKoÕ� KDNNÕQÕQ�
NXOODQÕOPDPDVÕQÕQ�HNRQRPLN�YH�WHNQRORMLN�JHOLúPH�DoÕVÕQGDQ�FLGGL�]DUDUD�VHEHS�RODFD÷Õ�
KkOOHUGH�� EX�GXUXPXQ�NDPX�\DUDUÕ� QHGHQL\OH� ]RUXQOX� OLVDQV�YHULOPHVLQH�QHGHQ�RODFD÷Õ�
LIDGH�HGLOPLúWLU��%LWdHú.�P������YH�����<|QHWPHOL÷H�J|UH��KDN�VDKLEL�YH\D�\HWNL�YHUGL÷L�
NLúL� �LQKLVDUv� YH\D� EDVLW� OLVDQV� DODQ�� NLúL�� NRUXQDQ� oHúLGH� DLW� oR÷DOWÕP� PDWHU\DOLQL�
NXOODQPDN�]RUXQGDGÕU��P������1119��.XOODQPD��ÕVODKoÕ�KDNNÕQÕQ�YHULOGL÷LQH�LOLúNLQ�LOkQÕQ�
%�OWHQGH� \D\ÕPODQGÕ÷Õ� WDULKWHQ� LWLEDUHQ� �o� \ÕO� LoLQGH� JHUoHNOHúPHOLGLU� �%LWdHú.�<|Q��
m.26/2)1120�� .XOODQÕOPDPD� KkOLQGH�� H÷HU� NDPX� \DUDUÕ� JHUHNWLUL\RUVD� ]RUXQOX� OLVDQV�
WDOHSOHULQH� L]LQ� YHULOHELOHFHNWLU�� =LUD�� JHOLúWLULOPLú� \HQL� ELWNL� oHúLWOHULQLQ� NXOODQÕOPDVÕ��
�UHWLFLOHULQ��]DUDUOÕODUD�GDKD�GD\DQÕNOÕ��YHULPOL��U�QOHU�HOGH�HWPHVLQL�VD÷OD\DELOLU��%XQGD�
GD�NDPXQXQ�\DUDUÕ�V|]�NRQXVX�RODFDNWÕU��.XOODQPD��oHúLGLQ�PLNWDU�YH�QLWHOLN�EDNÕPÕQGDQ�
\HWHUOL� RODUDN� NXOODQÕOPDVÕQÕ� JHUHNWLULU� �<|QHWPHOLN� P�������� .XOODQPDQÕQ�
GH÷HUOHQGLULOPHVLQGH�� SL\DVD� úDUWODUÕ� LOH� oHúLGLQ� HNRQRPLN� YH� WHNQRORMLN� JHOLúPH�
DoÕVÕQGDQ�FLGGL�]DUDUODUD�VHEHS�RODFD÷Õ�KkOOHU�GLNNDWH�DOÕQÕU��%LWdHú.�<|Q��P������� 

'L÷HU� \DQGDQ��%LWdHú.��%DNDQOÕ÷ÕQ� DUDEXOXFXOX÷X� LOH� V|]OHúPH\H�GD\DOÕ� OLVDQV�
DODQÕQ� oHúLGL� NXOODQPD� \�N�PO�O�÷�Q�� GH� DoÕNoD� G�]HQOHPLúWLU� �P����VRQ� IÕNUD��� %X�
úHNLOGH�OLVDQV�DODQ��|QJ|U�OHQ�V�UH�LoLQGH�oHúLGL�NXOODQPD\D�EDúODPD]VD��%DNDQOÕN��OLVDQV�
DODQÕQ� OLVDQV� YHUHQH� ELU� EHGHO� |GHPHVL� JHUHNWL÷LQH� NDUDU� YHUHELOLU�� %X� EHGHO�� oHúLGLQ�
NXOODQÕOPDGÕ÷Õ�V�UH\H�HúGH÷HU�V�UHOL�ELU�OLVDQV�V|]OHúPHVLQGH�OLVDQV�DODQÕQ�KDN�VDKLELQH�
|GHPHVL�JHUHNHQ�OLVDQV�EHGHOLQH�J|UH�KHVDSODQÕU��%LWdHú.�P����VRQ��� 

.XOODQPD� \�N�PO�O�÷�� QHGHQL\OH�� \HQL� ELWNL� oHúLGLQLQ� NXOODQÕOGÕ÷ÕQÕQ�
iVSDWODQPDVÕ�JHUHNLU��%XQXQ�LoLQ�KDN�VDKLEL�YH\D�\HWNLOL�NÕOGÕ÷Õ�NLúL��KDN�VDKLELQLQ�YHNLOL�
YH\D�LQKLVDUv�YH\D�EDVLW�OLVDQV�DODQ���oHúLGLQ�NXOODQÕOGÕ÷ÕQÕ�LVSDWOD\DQ�EHOJHOHUL�%DNDQOÕ÷D�
YHUPHN� ]RUXQGDGÕU� �%LWdHú.� <|Q�� P�������� %X� EHOJHOHU�� NRUXQDQ� oHúLGLQ� QLtelik ve 

PLNWDU�EDNÕPÕQGDQ�\HWHUOL�úHNLOGH�NXOODQÕOGÕ÷ÕQÕ�J|VWHUHQ�EH\DQODUÕ�LoHUHFHN�YH�NRQX�LOH�
LOJLOL�PHVOHN�NXUXOXúODUÕ�� WLFDUHW�YH�VDQD\L�RGDODUÕ�YH\D� LOJLOL�GL÷HU�NXUXPODU�WDUDIÕQGDQ�

                                                
1119�%X�K�NPH�EHQ]HU�K�N�P�3DW.+.¶GD�G�]HQOHQPLúWLU��%XQD�J|UH��SDWHQW�VDKLEL�YH\D�\HWNLOL�NÕOGÕ÷Õ�NLúL�
�\DQL� OLVDQV� DODQ��� SDWHQWOH� NRUXQDQ� EXOXúX� NXOODQPDN� ]RUXQGDGÕU� �3DW.+.� P�������� (÷HU�� SDWHQWLQ�
YHULOPHVLQLQ� %�OWHQGH� \D\ÕQODQPDVÕQGDQ� LWLEDUHQ� �o� \ÕO� LoLQGH� EX� KDN� NXOODQÕOPDPÕúVD�� ]RUXQOX� OLVDQV�
talebine izin verilmektedir (PatKHK m.99). 
1120�%XUDGD�EHOLUWPHN�JHUHNLU�NL��%LWdHú.�ÕVODKoÕ�KDNNÕ�VDKLELQH��PDUND�KXNXNXQGD�ROGX÷X�úHNOL\OH�oHúLGL�
NXOODQPD� ]RUXQOXOX÷X� JHWLUPHPLúWLU�� %LWdHú.¶GD� NXOODQPDPDQÕQ� VDGHFH�� NDPX� \DUDUÕ� JHUHNWLUL\RUVD�
]RUXQOX� OLVDQV� YHULOPHVLQH� \RO� DoDFD÷Õ� NDEXO� HGLOPLúWLU�� %XQD� NDUúÕOÕN�� PDUND� KXNXNXQGD�� PDUND\Õ�
NXOODQPDPD�GXUXPX�PDUNDQÕQ iptaline neden olur (MarkKHK m.14/1). 
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RQD\OÕ� RODFDNWÕU� �%LWdHú.� <|Q�� P������1121�� .XOODQÕP� EHOJHVL�� ÕVODKoÕ� KDNNÕ� VLFLOLQH�
ND\GHGLOLU��%LWdHú.�<|Q��P������� 

���dR÷DOWÕP�0DWHU\DOLQL�9HUPH 

/LVDQV� YHUHQLQ�� KDN�NRQXVX�oHúLGLQ� oR÷DOWÕP�PDWHU\DOOHULQL� V|]OHúPH� úDUWODUÕQD�
X\JXQ� ELU� ELoLPGH� YHUPH� ERUFX� YDUGÕU�� /LVDQV� V�UHVL� ER\XQFD�� OLVDQV� YHUHQ� oR÷DOWÕP�
materyalini verPHNOH�\�N�PO�G�U��%LWdHú.�P��������%X�K�N�P��]RUXQOX�OLVDQVD�LOLúNLQ�
ELU� K�NP�� ROPDVÕQD� UD÷PHQ�� NDQDDWLPL]FH� V|]OHúPH\H� GD\DOÕ� OLVDQVWD� GD� � JHoHUOLGLU��
$NVL�WDNGLUGH��OLVDQV�DODQ�NLúL��OLVDQVÕ�NXOODQPD�LPNkQÕQD�VDKLS�RODPD\DFDNWÕU��dR÷DOWÕP�
materyalini verPH�ERUFXQXQ�\HULQH�JHWLULOHELOPHVL�LoLQ��PDWHU\DOLQ�V|]OHúPHGH�EHOLUWLOHQ�
QLWHOLNOHUH� VDKLS� ROPDVÕ� JHUHNLU�� /LVDQV� DODQ� NLúL�� oR÷DOWÕP�PDWHU\DOLQGHQ� V|]OHúPHGH�
EHOLUWLOHQ�úDUWODUD�J|UH�JHUH÷L�JLEL�\DUDUODQDPÕ\RUVD��ÕVODKoÕ�KDNNÕ�VDKLEL�ERUFXQX�JHUH÷L�
gibi \HULQH�JHWLUPLú�ROPD]��%X�ERUFXQ�KLo�YH\D�JHUH÷L�JLEL�\HULQH�JHWLULOPHPHVL�KkOLQGH�
OLVDQV� DODQ� %.� P���� YH� P����� YG�� K�N�POHULQH� EDúYXUDELOLU�� .H]D�� oR÷DOWÕP�
PDWHU\DOLQLQ� V|]OHúPHGH� EHOLUWLOHQ� QLWHOLNOHUH� VDKLS� ROPDPDVÕ� KDOLQGH�� %.¶QÕQ�
NLUDOD\DQÕQ�D\ÕED�NDUúÕ�WHNHII�O�ERUFXQD�LOLúNLQ�K�N�POHU��P�����YG���X\JXODQDELOLU���� 

3. Lisans Bedelini Ödeme 

/LVDQV� DODQÕQ� ELU� GL÷HU� ERUFX� OLVDQV� EHGHOLQL1122 ödemektir. Lisans 

V|]OHúPHOHULQGH�� OLVDQV�EHGHOLQLQ� V|]OHúPHQLQ�REMHNWLI� HVDVOÕ�ELU�XQVXUX�ROXS�ROPDGÕ÷Õ�
hususunda doNWULQGH� IDUNOÕ�J|U�úOHU�PHYFXWWXU�1123�$\LWHU¶H�J|UH�� OLVDQV� V|]OHúPHVLQGH�
OLVDQV� EHGHOLQH� LOLúNLQ� ELU� K�N�P� EXOXQPDVD� GDKL� V|]OHúPH� JHoHUOL� RODUDN� NXUXOPXú�
olur1124��%XQXQOD�ELUOLNWH�� OLVDQV�V|]OHúPHOHULQGH�JHQHOOLNOH�� OLVDQV�DODQÕQ� OLVDQV�EHGHOL�
ödeme borcu kaUDUODúWÕUÕOÕU1125��g]VXQD\¶D�J|UH��OLVDQV�EHGHOL�OLVDQV�V|]OHúPHVLQLQ�HVDVOÕ�
unsurudur1126��%X� \D]DUD� J|UH�� NXUDO� RODUDN�� ELU� OLVDQV� V|]OHúPHVLQGH�� WDUDIODUÕQ� OLVDQV�
EHGHOLQLQ�PLNWDUÕ��KHVDSODQPDVÕ�YH�|GHQPHVLQH�LOLúNLQ�KXVXVODUGD�DQODúPD\D�YDUPDODUÕ�
                                                
1121�dHúLGLQ�NXOODQÕOGÕ÷ÕQÕ�LVSDWOD\DQ�EHOJHGH��NRUXQDQ�oHúLWOH�LOJLOL�ÕVODKoÕ�KDNNÕQÕQ�YHULOGL÷L�WDULK�YH�VD\Õ�
LOH� NXOODQÕPÕQ� EDúODGÕ÷Õ� WDULK�� EH\DQGD� EXOXQDQÕQ� DGÕ�� DGUHVL�� LP]DVÕ� YH� EHOJHQLQ� WDQ]LP� HGLOGL÷L� WDULK�
buluQDFDNWÕU��%LWdHú.�<|Q��P��������� 
1122� /LVDQV� �FUHWL� WHULPL� \HULQH� OLVDQV� EHGHOL� WHULPLQLQ� NXOODQÕOPDVÕ� WHUFLK� HGLOPHNWHGLU�� ³hFUHW� JHQHO�
RODUDN��ELU�NLPVH\H�EHOOL�ELU�Lú�YH\D�oDOÕúPD�NDUúÕOÕ÷ÕQGD�NDUúÕ�HGLP�RODUDN�|GHQHQ�EHOOL�ELU�SDUD�PHEOD÷ÕQÕ�
DoÕNODU��%X�GH\LPLQ�g]HO�+XNXNWD�NHQGLQH�|]J��YH�WHNQLN�DQODPÕ�ROPDVÕ�QHGHQL\OH�OLVDQV�V|]OHúPHVLQGH��
OLVDQV�NDUúÕOÕ÷Õ�RODUDN�NDUúÕ�HGLPLQ�³OLVDQV��FUHWL´�RODUDN�DQÕOPDVÕ�KXNXN�WHNQL÷L�\|Q�QGHQ�\HULQGH�ROPD]��
/LVDQV�DODQÕQ�NDUúÕ�HGLPLQL� OLVDQV�EHGHOL�RODUDN�DGODQGÕUPDN�DPDFD�GDKD�X\JXQ�G�úHU´��g]VXQD\�(UJXQ��
³/LVDQV�6|]OHúPHOHULQGH�/LVDQV�%HGHOLQH� �5R\DOW\�� øOLúNLQ�6RUXQODU´�� øh+)�����<ÕO�$UPD÷DQÕ��øVWDQEXO��
1973, s. 671). 
1123� 2EMHNWLI� HVDVOÕ� XQVXU�� NXUXOPDN� LVWHQHQ� V|]OHúPHQLQ� PH\GDQD� JHOHELOPHVL� LoLQ� WDUDIODUÕQ� PXWODND 
�]HULQGH�DQODúPÕú�EXOXQPDODUÕ�JHUHNHQ�DVJDUL�KXVXVODUÕ�LIDGH�HGHU��(UHQ��D�J�H���V������8\JXU��D�J�H���&����
s.541; Karahasan, a.g.e., s.113). 
1124 Ayiter, Fikir ve San’at, s. 211. 
1125�$\LWHU��øKWLUD��V������ 
1126 Özsunay, a.g.m., s. 669. 
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gerekir. TaUDIODU� DUDVÕQGD� ELU� DQODúPD\D� YDUÕODPDPDVÕ� KkOLQGH� OLVDQV� V|]OHúPHVLQLQ�
PH\GDQD� JHOPHGL÷L� NDEXO� HGLOLU1127��g]GHPLU¶H� J|UH� LVH�� OLVDQV� V|]OHúPHVLQLQ�EHGHOVL]�
RODUDN� \DSÕOPDVÕ� GD� P�PN�QG�U�� DQFDN� EX� GXUXPGD� WLSLN� OLVDQV� V|]OHúPHVLQGHQ�
X]DNODúÕOPÕú� ROXQPDNWDGÕU1128�� 6|]OHúPHGH� DoÕN� RODUDN� OLVDQV� EHGHOL� NDUDUODúWÕUÕOPÕú�
ROPDVD� ELOH�� EHGHOVL]� ROGX÷X�\|Q�QGH�ELU� DoÕNOÕN� EXOXQPDGÕ÷Õ� YH\D�|UQH÷LQ� WDUDIODUFD�
NDUúÕOÕNOÕ� OLVDQV� WDQÕQPDGÕ÷Õ� V�UHFH�� EHGHOLQ� V|]OHúPHQLQ� QLWHOL÷LQGHQ� GROD\Õ� ]ÕPQHQ�
NDUDUODúWÕUÕOPÕú� ROGX÷X� YH� PLNWDUÕ� NRQXVXQGD� GD� V|]OHúPHGH� ERúOXN� ROGX÷X� NDEXO�
edilmelidir1129�� .DQDDWLPL]� GH�� OLVDQV� EHGHOL�� \HQL� ELWNL� oHúLGL� �]HULQGH� NXUXODQ� OLVDQV�
V|]OHúPHVLQLQ� HVDVOÕ� ELU� XQVXUXGXU�� /LVDQV� EHGHOLQLQ� V|]OHúPHQLQ� HVDVOÕ� XQVXUX�
ROGX÷XQXQ�NDEXO��KDOLQGH�� WDUDIODU�EX�KXVXVWD�DQODúDPD]VD�V|]OHúPH�NXUXOPDPÕú�ROXU��
=LUD�� WDUDIODUÕQ� LUDGH� EH\DQODUÕ� V|]OHúPHQLQ� REMHNWLI� \|QGHQ� E�W�Q� HVDVOÕ� QRNWDODUÕ�
�]HULQGH� PXWODND� ELUELULQH� X\JXQ� ROPDOÕGÕU1130�� %X� QRNWDODU�� |]OHúPHQLQ� PH\GDQD�
JHOPHVL�LoLQ�]RUXQOX�QRNWDODU��XQVXUODU��ROGX÷XQGDQ��EXQODUÕQ�WDPDPÕ�YH\D�ELUL��]HULQGH�
DQODúPD�ROPD]VD�V|]OHúPH�NXUXOPD]1131��%XQXQOD�ELUOLNWH�� OLVDQV�DODQÕQ�EHOOL�ELU�EHGHO�
|GHPH�ERUFX�� V|]OHúPHGH�NDUDUODúWÕUÕOPDPÕú�ROVD�GD��EHGHOLQ�V|]OHúPHQLQ�QLWHOL÷LQGHQ�
GROD\Õ� ]ÕPQHQ� NDUDUODúWÕUÕPÕú� ROGX÷X� YH� PLNWDUÕ� NRQXVXQGD� V|]OHúPHGH� ELU� ERúOXN�
EXOXQGX÷X�NDEXO�HGLOPHOLGLU��=LUD��LúLQ�QLWHOL÷LQGHQ�E|\OH�ELU�ERUFXQ�EXOXQGX÷X�VRQXFX�
oÕNDUÕODELOLU��<HQL�ELU�ELWNL� oHúLGL� ÕVODKÕ�� JHQHOOLNOH� ÕVODKoÕQÕQ�EXQGDQ�ELU� �NDUúÕOÕN�HOGH�
HWPHVL�LoLQ�\DSÕOÕU��=LUD��\HQL�ELU�ELWNL�ÕVODKÕ��KHP�E�\�N�PDVUDIODUÕQ�\DSÕOPDVÕQÕ�KHP�GH�
ELU�]DPDQ�KDUFDQPDVÕQÕ�JHUHNWLULU��%XQD�NDUúÕOÕN��OLVDQVÕQ�EHGHOVL]OL÷LQH�NDUDU�YHULOPHVL�
LoLQ��WDUDIODUÕQ�\DSPÕú�ROGXNODUÕ�V|]OHúPHGH�EXQX�DoÕNoD�LIDGH�HWPHOHUL�JHUHNLU��� 
 .H]D�� %LWdHú.¶GD� ]RUXQOX� OLVDQVOD� LOJLOL� RODUDN�� %DNDQOÕ÷ÕQ� DUDEXOXFXOX÷X�
YDVÕWDVÕ\OD� V|]OHúPH\H� GD\DOÕ� OLVDQV� DODQÕQ�� |QJ|U�OHQ� V�UH� LoLQGH� oHúLGL� NXOODQPD\D�
EDúODPDVD�GDKL�ELU�EHGHOLQ�|GHQPHVLQH�NDUDU�YHULOHELOHFH÷L�|QJ|U�OP�úW�U��%DNDQOÕN�EX�
EHGHOL��oHúLGLQ�NXOODQÕOPDGÕ÷Õ�V�UH\H�HúGH÷HU�V�UHOL�ELU�OLVDQV�V|]OHúPHVLQGH�OLVDQV�DODQÕQ�
hak sahibine ödemesi gereken lisans bedeline göre hesaplar (m.22/7). Keza, mahkeme 

DUDFÕOÕ÷Õ\OD�YHULOHQ�]RUXQOX�OLVDQVWD��WDUDIODU�OLVDQV�EHGHOLQL�NDUDUODúWÕUPDPÕúODUVD��PXKLN�
ELU�EHGHOLQ�KDNLP�WDUDIÕQGDQ�WHVSLW�HGLOHFH÷L� LIDGH�HGLOPLúWLU��%X�EHGHOLQ�WHVSLWLQGH�GH��
|]HOOLNOH�oHúLGLQ�HNRQRPLN�GH÷HUL�GLNNDWH�DOÕQDFD÷Õ� LIDGH�HGLOPLúWLU� �%LWdHú.�P��������
.DQDDWLPL]FH�� ]RUXQOX� OLVDQVD� LOLúNLQ� EX� K�N�POHU�� V|]OHúPH\H� GD\DOÕ� OLVDQVWD� GD�
X\JXODQPDOÕGÕU��=LUD��KHP�]RUXQOX�OLVDQV�KHP�V|]OHúPHVHO�OLVDQVWD��KDN�VDKLELQH�DLW�ELU�

                                                
1127 Özsunay, a.g.m., s. 669. 
1128 Özdemir, a.g.e., s. 70. 
1129 Özdemir, a.g.e., s. 70. 
1130 Eren, a.g.e., s.212. 
1131 Eren, a.g.e., s.212. 
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oHúLW��]HULQGH��o�QF��ELU�NLúL\H�NXOODQÕP�KDNNÕ� WDQÕQPDNWDGÕU��%DúNDVÕQD�DLW�ELU�KDNNÕ�
NXOODQDQ�NLúLQLQ��EXQXQ�NDUúÕOÕ÷ÕQÕ�|GHPHVL�NXUDOGÕU� 
 'L÷HU�\DQGDQ��OLVDQV�DODQD��ED]Õ�úDUWODUÕQ�YDUOÕ÷Õ�KkOLQGH�OLsans bedelinde indirim 

LVWHPH�KDNNÕ�WDQÕQPÕúWÕU��%X�KDN��]RUXQOX�OLVDQVOD�LOJLOL�K�N�POHUGH�EHOLUWLOPLúWLU��%XQD�
J|UH��KDN�VDKLEL�YH�OLVDQV�DODQ�DUDVÕQGD�GR÷DQ�J�YHQ�LOLúNLVL��KDN�VDKLEL�WDUDIÕQGDQ�LKOkO�
HGLOLUVH�� OLVDQV� DODQ�� LKOkOLQ� KDN� NRQXVX� oHúLGLQ� GH÷HUOHQGLULOPHVLQGHNL� HWNLVLQH� J|UH��
|GH\HFH÷L�EHGHOGHQ�LQGLULP�\DSÕOPDVÕQÕ�WDOHS�HGHELOLU��%LWdHú.�P��������gUQH÷LQ��OLVDQV�
YHUHQ��oHúLGLQGH�ROPD\DQ�|]HOOLNOHUL�YDUPÕú�JLEL�OLVDQV�DODQD�WDQÕWPÕúVD�YH�EX�|]HOOLNOHU�
oHúLGLQ� GH÷HULQGH� ELU� ND\ED� QHGHQ� ROX\RUVD, lisans alan bedelden indirim isteyebilir.  

.H]D�� OLVDQV� DODQ� NLúL�� VRQUDGDQ� RUWD\D� oÕNDQ� YH� GH÷LúLNOL÷L� KDNOÕ� NÕODQ� ROD\ODUD�
GD\DQDUDN� GD� PDKNHPHGHQ� OLVDQVÕQ� EHGHOLQGH� YH\D� úDUWODUÕQGD� GH÷LúLNOLN� \DSÕOPDVÕQÕ�
LVWH\HELOLU� �%LWdHú.� P�������� � g]HOOLNOH�� KDN� sahibinin, zorunlu lisans verilmesinden 

VRQUD�� ]RUXQOX� OLVDQVD� J|UH� GDKD� X\JXQ� úDUWODUGD� V|]OHúPH\H� GD\DOÕ� OLVDQV� \DSPDVÕ�
KkOLQGH�E|\OH�ELU�WDOHSWH�EXOXQXODELOLU��%LWdHú.�P������LNLQFL�F�POH��� 

=RUXQOX� OLVDQVD� LOLúNLQ� EX� G�]HQOHPHOHUH� NDUúÕOÕN�� .DQXQ�� V|]OHúPH\H� GD\DOÕ�
OLVDQVOD� LOJLOL� K�N�POHULQGH�E|\OH�ELU�K�NPH�\HU�YHUPHPLúWLU��.DQDDWLPL]FH�� VRQUDGDQ�
RUWD\D� oÕNDQ� YH� GH÷LúLNOL÷L� KDNOÕ� NÕODQ� ROD\ODUÕQ� PHYFXGL\HWL� KkOLQGH�� ELU� LQGLULPGH�
EXOXQDELOPHOLGLU��%XQD�J|UH��KDN�VDKLEL�LOH�OLVDQV�DODQ�DUDVÕQGD�GR÷DQ�J�YHQ�LOLúNLVL��KDN�
VDKLEL� WDUDIÕQGDQ� LKOkO� HGLOPLúVH�� LKOkOLQ� KDN� NRQXVX� oHúLGLQ� GH÷HUOHQGLULOPHVLQGHNL�
HWNLVLQH�J|UH��OLVDQV�EHGHOLQGHQ�LQGLULP�\DSÕOPDVÕQÕ�OLVDQV�DODQ�LVWH\HELOPHOLGLU��$\UÕFD��
%.�P����¶GH�EHOLUWLOHQ�ROD÷DQ�VW��IHODNHW�YH\D�GR÷DO�DIHWOHU�GROD\ÕVÕ\OD�NLUD�EHGHOLQLQ�
LQGLULOPHVLQLQ� LVWHQHELOPHVL� K�NP�QH� NÕ\DVHQ� OLVDQV� EHGHOLQLQ� GH� LQGLULOPHVL�
istenebilmelidir. Bu durumlarda lisans bedelinin indirimini isteyebilmek için elde edilen 

kâUÕQ� |QHPOL� GHUHFHGH� D]DOPÕú� ROPDVÕ� JHUHNLU� �%.� P������¶H� NÕ\DVHQ��� 6|]OHúPHQLQ�
\DSÕOPDVÕ� VÕUDVÕQGD� EX� JLEL� ROD\ODU� GLNNDWH� DOÕQPÕú� YH\D�PH\GDQD� JHOHQ� ]DUDU� VLJRUWD�
WDUDIÕQGDQ� NDUúÕODQPÕú� LVH� OLVDQV� EHGHOLQLQ� LQGLULOPHVLQGHQ�� |QFHGHQ� IHUDJDW� HGLOHELOLU�
�%.�P������¶\H�NÕ\DVHQ�� 

 

4. Dava Açabilme 

6|]OHúPHGHNL�úDUWODUÕQ� OLVDQV�DODQ� WDUDIÕQGDQ� LKOkO�HGLOPHVL�KkOLQGH��KDN�VDKLEL��
EDúYXUX� YH� WHVFLOGHQ� GR÷DQ� KDNODUÕQÕ�� OLVDQV� DODQD� NDUúÕ�� GDYD� \ROX\OD� LOHUL� V�UHELOLU�
�%LWdHú.�P�������� 

gWH�\DQGDQ��LQKLVDUv�OLVDQV�VDKLEL��DNVL�V|]OHúPHGH�NDUDUODúWÕUÕOPDPÕúVD���o�QF��
NLúLOHUFH�KDNODUÕQÕQ�LKOkOL�KkOLQGH��KDN�VDKLELQLQ�EX�.DQXQ�X\DUÕQFD�DoDELOHFH÷L�GDYDODUÕ�
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NHQGL� DGÕQD� DoDELOLU� �%LWdHú.� P������1132�� øQKLVDUv� OLVDQV� V|]OHúPHVL�� KDN� VDKLELQLQ�
�o�QF�� NLúLOHUH� D\QÕ� NRQXGD� OLVDQV� YHUPHVLQL� HQJHOOHGL÷L� JLEL�� NHQGLVLQLQ� GH� oHúLGL�
kullanmaVÕQÕ�\DVDNODU��'ROD\ÕVÕ\OD�� LQKLVDUv� OLVDQV�VDKLELQLQ��o�QF��NLúLOHULQ�LKOkOOHULQH�
NDUúÕ� LVWH\HELOHFH÷L� WD]PLQDW� PLNWDUÕ�� NXUDO� RODUDN� ÕVODKoÕ� KDNNÕ� VDKLELQLQ� WDOHS�
HGHELOHFH÷L� WD]PLQDW� PLNWDUÕQD� GHQN� ROPDOÕGÕU1133�� %XQXQOD� ELUOLNWH�� WD]PLQDWÕQ�
belirlenmesindH��YHULOHQ�LQKLVDUv�OLVDQVÕQ�EHOOL�ELU�E|OJH�LOH�VÕQÕUODQGÕUÕOPÕú�ROXS�ROPDGÕ÷Õ�
GD�GLNNDWH�DOÕQPDOÕGÕU1134. 

%XQD� NDUúÕOÕN�� EDVLW� OLVDQV� VDKLSOHULQLQ� NXUDO� RODUDN� GDYD� DoPD� KDNNÕ�
EXOXQPDPDNWDGÕU��%LWdHú.�P��������%XQXQOD�ELUOLNWH��EDVLW�OLVDQV�VDKLEL��KDNND�WHcavüz 

ROGX÷X�GXUXPODUGD��QRWHU�DUDFÕOÕ÷Õ\OD�\DSDFD÷Õ�ELOGLULPOH��KDN�VDKLELQGHQ�GDYD�DoPDVÕQÕ�
LVWH\HELOLU��%LWdHú.�P������ 1135��(÷HU��KDN�VDKLEL�OLVDQV�DODQÕQ�GDYD�DoPD�WDOHELQL�NDEXO�
HWPH]VH� YH\D� ELOGLUL\L� DOGÕ÷Õ� WDULKWHQ� LWLEDUHQ� �o� D\� LoLQGH� GDYD� DoPD]VD� lisans alan 

ELOGLULPLQ� ELU� VXUHWLQL� GH� HNOH\HUHN�� NHQGL� DGÕQD� GDYD� DoDELOLU� YH� GDYD� DoWÕ÷ÕQÕ� KDN�
VDKLELQH� ELOGLULU� �%LWdHú.�P��������.H]D�� EDVLW� OLVDQ� DODQ�� FLGGL� ELU� ]DUDU� WHKOLNHVLQLQ�
ROPDVÕ� GXUXPXQGD�� �o� D\OÕN� V�UHQLQ� JHoPHVLQL� EHNOHPHGHQ� GH�� PDKNHPHGHn ihtiyatî 

WHGELU� NDUDUÕ� DOÕQPDVÕQÕ� LVWH\HELOLU� �%LWdHú.�P��������gWH� \DQGDQ��&395�P������¶GH��
EDVLW� OLVDQV� DODQ� JLEL� ÕVODKoÕ� KDNNÕQÕ� NXOODQDQ� NLúLOHUH�� LKOkO� H\OHPOHULQH� NDUúÕ� ÕVODKoÕ�
KDNNÕ� VDKLELQLQ� DoPÕú� ROGX÷X� GDYD\D�� X÷UDGÕ÷Õ� ]DUDUÕQ� WD]PLQL� LoLQ� NDWÕODELOPH� KDNNÕ�
YHULOPLúWLU�� .DQDDWLPL]FH�� &395¶GH� KDN� VDKLELQLQ� GDYD\D� NDWÕODELOPH� KDNNÕ�� +80.�
P���� JHUH÷L� KXNXNXPX]GD� GD� JHoHUOLGLU�� %X� K�NPH� J|UH�� � ³>K@DNNÕ� YH\D� ERUFX� ELU�
GDYDQÕQ� QHWLFHVLQH� ED÷OÕ� RODQ� �o�QF�� úDKÕV� LNL� WDUDIWDQ� ELULQH� LOWLKDN� LoLQ� GDYD\D�
müdahale edebilir”. %DVLW� OLVDQV� VDKLEL�� NHQGL� ]DUDUÕQÕ� DQFDN� GDYD\D� NDWÕODUDN� WDOHS�
HGHELOLU�� $\UÕFD�� KDN� VDKLELQLQ� GDYD� DoPDPDVÕ� KkOLQGH�� NHQGL� DGÕQD� GDYD� DoDELOPHVL�
KDNNÕ�GD�EX�G�ú�QFH\L�GR÷UXODPDNWDGÕU��=LUD��NHQGL�DGÕQD�GDYD�DoDELOGL÷LQH�J|UH��DoÕODQ�
GDYD\D�GD�NDWÕODELOPHOLGLU1136.  . 

                                                
1132�øQKLVDUv�OLVDQV�YHUHQ�NLúL�GH�WHFDY�]�KkOLQGH�X÷UDPÕú�ROGX÷X�]DUDUODUÕ�WDOHS�HGHELOLU��g]HOOLNOH��OLVDQV�
EHOLUOL�ELU�E|OJH�LoLQ�YHULOPLúVH��OLVDQV�YHUHQLQ��WHFDY�]�QHGHQL\OH�OLVDQV�DODQGDQ�ED÷ÕPVÕ]�RODUDN�]DUDUD�
X÷UDPDVÕ�V|]�NRQXVXGXU��$\QÕ�\|QGH�PDUND�LOH�LOJLOL�RODUDN�EN]��$UNDQ��0DUND��&����V����� 
1133 Markayla ilgili olarak bkz. Arkan, Marka, C.2, s.246. 
1134 Markayla ilgili olarak bkz. Arkan, Marka, C.2, s.246. 
1135�1RWHU�ELOGLULPL�ELU�LVSDW�úDUWÕGÕU��1LWHNLP�<DUJÕWD\����+'¶QLQ�PDUND�LOH�LOJLOL�����������WDULKOL��YH�(��
����������VD\ÕOÕ�NDUDUÕQGD�EX�J|U�ú��EHQLPVHPLúWLU��³/LVDQV�V|]OHúPHVL�LOH�OLVDQV�DODQD���PDUND\D�WHFDY�]�
KDOLQGH�GDYD�DoPD�KDNNÕ�WDQÕQPDPDVÕ�GXUXPXQGD�OLVDQV�DODQÕQ��PDUND�VDKLELQH�QRWHU�DUDFÕOÕ÷Õ�LOH�\DSDFD÷Õ�
ELOGLULPGHQ� VRQUD�� PDUND� VDKLELQLQ� �� D\� LoLQGH� GDYD� DoPDPDVÕ� YH\D� GDYD� DoÕOPDVÕQD� L]LQ� YHUPHPHVL�
KDOLQGH� NHQGL� DGÕQD� GDYD� DoDELOLU�� 1RWHU� ELOGLULPL� ELU� JHoHUOLN� úDUWÕ� GH÷LO�� ELU� LVSDW� úDUWÕGÕU´��
http://195.142.131.202/scripts/cgiip.exe/WService=wsbroker1/metin_gor.html?BackRowids=0x00b33c4f
&ExternalTables=kararlar&ExternalRowids=0x009e0980                          
1136�%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�PDUND�KXNXNX\OD�LOJLOL�RODUDN�$UNDQ��$OPDQ�KXNukunda, lisans alana, 
PDUND�KDNNÕQD�WHFDY�]�QHGHQL\OH�PDUND�VDKLEL�WDUDIÕQGDQ�DoÕODQ�GDYD\D�NDWÕODUDN�NHQGL�]DUDUÕQÕ�WDOHS�HWPH�
\HWNLVLQLQ� YHULOGL÷LQL��0DUN.+.¶GD� EX� \|QGH� ELU� G�]HQOHPHQLQ� \DSÕOPDVÕ� JHUHNWL÷LQL� LIDGH� HWPHNWHGLU�
(Arkan, Marka, C.2, s.246-247). 
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%DVLW� OLVDQV� VDKLELQLQ� NHQGL� DGÕQD� DoPÕú�ROGX÷X�GDYDGDQ� HOGH� HWWL÷L� WD]PLQDWÕQ�
NLPH� DLW� RODFD÷ÕQD� LOLúNLQ� .DQXQGD� ELU� K�N�P� � EXOXQPDPDNWDGÕU�� %XQXQOD� ELUOLNWH��
WD]PLQDW� GDYDVÕ� DoDELOPHVL� GHPHN�� NHQGL� X÷UDPÕú� ROGX÷X� ]DUDU� LoLn dava açabilmesi 

GHPHNWLU�� %X� QHGHQOH� WDOHS� HGHELOHFH÷L� WD]PLQDW� DQFDN� X÷UDPÕú� ROGX÷X� ]DUDUOD� VÕQÕUOÕ�
RODFDN�� \RNVD� ÕVODKoÕ� KDNNÕ� VDKLELQLQ� X÷UDPÕú� ROGX÷X� ]DUDUODU� LoLQ� ELU� WDOHSWH�
EXOXQDPD\DFDNWÕU� 

øQKLVDUv� OLVDQV� DODQÕQ� LKOkOOHUH� NDUúÕ� GDYD� DoPDVÕ�� RQXQ� ELU� KDNNÕ� ROGX÷X� JLEL��
J�YHQ�LOLúNLVLQGHQ�ND\QDNODQDQ�ELU�\�N�PO�O�÷�G�U1137��$\QÕ�úHNLOGH��EDVLW�OLVDQV�KDNNÕ�
VDKLELQLQ� LKOkO� H\OHPOHULQL� KDN� VDKLELQH� ELOGLUPHVL�� J�YHQ� LOLúNLVLQGHQ� GR÷DQ� ELU� ERUo�
olarak görülebilir1138�� %X� QHGHQOH� LQKLVDUv� OLVDQV� DODQÕQ� �o�QF�� NLúL\H� NDUúÕ� GDYD�
DoPDPDVÕ� YH\D� EDVLW� OLVDQV� DODQÕQ� WHFDY�]�� KDN� VDKLELQH� ELOGLUPHPHVL�� J�YHQ�
LOLúNLVLQGHQ� GR÷DQ� ERUoODUÕQ� LKOkOL� RODUDN�� %.� P���� JHUH÷L� WD]PLQDW� VRUXPOXOX÷XQD�
QHGHQ�RODELOHFH÷L�JLEL��KDNOÕ�QHGHQOH�V|]OHúPH\L�IHVLK�KDNNÕ�GD�YHUHELOLU1139. 

Sö]OHúPH\H�GD\DOÕ�OLVDQVODUOD�LOJLOL�EX�K�N�P��]RUXQOX�OLVDQVÕQ�PDKL\HWLQH�D\NÕUÕ�
GH÷LOGLU�� %X� QHGHQOH�� ]RUXQOX� OLVDQV� VDKLEL�� LQKLVDUv� OLVDQV� DOPÕú� LVH�� �o�QF�� NLúLOHULQ�
H\OHPOHULQH�NDUúÕ�GDYD�DoDELOHFHNWLU��.H]D��EDVLW�OLVDQV�DOPÕú�RODQ�]RUXQOX�OLVDQV�VDKLbi 

GH��KDN� VDKLELQH� LKOkO� H\OHPLQL� ELOGLUHUHN�GDYD�DoPDVÕQÕ� LVWH\HELOLU�YH�GDYD�DoÕOPD]VD�
NHQGL�DGÕQD�DoDELOLU� 

���/LVDQV�9HULOPHVLQGHQ�'R÷DQ�6RUXPOXOXN 

%DúYXUX�YH\D�WHVFLOGHQ�GR÷DQ�ÕVODKoÕ�KDNNÕ��]HULQGH�ELU�EHGHO�NDUúÕOÕ÷ÕQGD�YH\D�
bedelsiz lisans  veren � NLúL�� � \HWNLVLQLQ� � ROPDGÕ÷ÕQÕQ� � DQODúÕOPDVÕ� � YH\D� � EDúYXUXQXQ�
UHGGHGLOPHVL� YH\D� LSWDO� HGLOPHVL� YH\D�K�N�PV�]O�N�NDUDUÕ� YHULOPHVL� KDOOHULQGH�� OLVDQV�
DODQÕQ�]DUDUODUÕQÕ�WD]PLQ�HWPHNOH�\�N�PO�G�U´��%LWdHú.�P������1140.  

6|]OHúPHVHO� OLVDQVODU�\DQÕQGD�]RUXQOX� OLVDQODUGD�GD� OLVDQV�YHUHQLQ�VRUXPOXOX÷X�
EXOXQXU��=LUD��]RUXQOX� OLVDQV�DODQ�NLúL�GH��DUDODUÕQGDNL� LOLúNL\L��o�QF��NLúL\H�NDUúÕ� LOHUL�
V�UHPH]��*HUoHNWH�KDN�VDKLEL�ROPD\DQ�NLúL��J|U�Q�UGH�KDN�VDKLEL�JLEL�GDYUDQPÕúWÕU��%X�
QHGHQOH�GH�]RUXQOX�OLVDQV�DODQ�NLúLQLQ�ELU�]DUDU�X÷UDPDVÕQD�QHGHQ�ROPXúWXU��%X�QHGHQOH��
]RUXQOX�OLVDQV�DODQÕQ�X÷UDPÕú�ROGX÷X�]DUDUÕ�WD]PLQ�HWPHOLGLU��� 

%XUDGD�D\UÕFD�EHOLUWPHN�JHUHNLU�NL��KDNNÕQ�K�N�PV�]�ROPDVÕ�KkOLQGH�GH�� OLVDQV�
DODQÕQ� ]DUDUODUÕ� NDUúÕODQDFDNWÕU� �%LWdHú.� P�������� %XQXQOD� ELUOLNWH�� %LWdHú.� P������
�E�¶GH� KDNNÕQ� K�N�PV�]O�÷�QH� NDUDU� YHULOPHGHQ� |QFH� \DSÕOPÕú� YH� X\JXODQPÕú� OLVDQV�

                                                
1137 Özdemir, a.g.e., s. 121. 
1138 Özdemir, a.g.e., s. 121. 
1139 Özdemir, a.g.e., s. 122. 
1140� %X� NRQX� ³+DNNÕQ� GHYUL� YH� OLVDQV� YHULOPHVLQGHQ� GR÷DQ� VRUXPOXOXN´� EDúOÕ÷Õ� DOWÕQGD� P���¶GH�
G�]HQOHQPLúWLU��$\UÕQWÕOÕ�ELOJL�LoLQ�EN]��\XNDUÕGD����� 
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V|]OHúPHOHULQLQ��K�N�PV�]O�NWHQ�HWNLOHQPH\HFH÷L� LIDGH�HGLOPLúWLU1141. Ancak bu halde 

hDN�VDKLELQLQ�N|W��QL\HWOL�RODUDN�KDUHNHW�HWPHVLQGHQ�ND\QDNODQDQ��]DUDUÕQ�Jiderilmesine 

LOLúNLQ� WD]PLQDW� WDOHS� KDNNÕ� VDNOÕGÕU� �%LWdHú.�P�������� 'L÷HU� \DQGDQ�� \DSÕOPÕú� DQFDN�
KHQ�]� X\JXODQPDPÕú� OLVDQV� V|]OHúPHVL� YDUVD�� KDNNÕQ� K�N�PV�]� VD\ÕOPDVÕQGDQ�
HWNLOHQHFHNWLU��%X�GXUXPGD�GD��RUWD\D�oÕNDQ�]DUDUGDQ��OLVDQV�YHUHQ�NLúL�VRUXPOXGXU�� 

 

  

B. Sona Erme 

/LVDQV� V|]OHúPHVLQL� VRQD� HUGLUHQ� LON� KkO�� V�UHQLQ� ELWLPLGLU��%XQD� J|UH�� WDUDIODU�
DUDODUÕQGD� ELU� V�UH� NDUDUODúWÕUPÕúODUVD�� EX� V�UH� VRQD� HUPHNOH� OLVDQV� V|]OHúPHVL� GH�
NHQGLOL÷LQGHQ�VRQD�HUHFHNWLU��%XQXQOD�ELUOLNWH��]RUXQOX�OLVDQV�V�UHVLQLQ�GROPDVÕ�KkOLQGH��
EX� V�UHQLQ� X]DWÕODELOPHVL� PDKNHPHGHQ� LVWHQHELOLOLU� �%LWdHú.� P�������� 0DKNHPH��
]RUXQOX�OLVDQV�YHUPH\L�JHUHNWLUHQ�úDUWODUÕQ�GHYDP�HWPHNWH�ROGX÷XQX�WHVSLW�HGHUVH��V�UH\L�
LNL�\ÕOGDQ�D]�G|UW�\ÕOGDQ�ID]OD�ROPDPDN��]HUH�X]DWDELOLU��%LWdHú.�P������Ye m.27/5). 

/LVDQV� NRQXVX� KDNNÕQ� VRQD� HUPHVL\OH� GH� OLVDQV� V|]OHúPHVL� VRQD� HUHU�� /LVDQV�
NRQXVX�ÕVODKoÕ�KDNNÕ�EHOLUOL�ELU�NRUXPD�V�UHVLQH�WkEL�WXWXOPXúWXU1142��%X�V�UHQLQ�GROPDVÕ�
KkOLQGH��V|]OHúPH�GH�VRQD�HUHU��=LUD��DUWÕN�R�ELWNL�oHúLGL�NDPXQXQ�PDOÕ�ROXU�YH�KHUkesçe 

VHUEHVWoH�NXOODQÕODELOLU��'ROD\ÕVÕ\OD��ELU�OLVDQVD�LKWL\Do�NDOPD\DFDNWÕU� 
 +DNNÕQ� K�N�PV�]O�÷�� GH�� OLVDQV� V|]OHúPHVL� �]HULQGH� HWNLOL� RODFDNWÕU��
+�N�PV�]O�N�NDUDUÕ�� V|]OHúPH\L�JHUL\H�HWNLOL�RODUDN� VRQUD�HUGLULU��$QFDN��\DSÕOPÕú�YH�
X\JXODQPÕú�OLVDQV�V|]OHúPHVL�KDNNÕQ�K�N�PV�]O�÷�QGHQ�HWNLOHQPH]1143. 

 /LVDQV�V|]OHúPHVL�� ÕVODKoÕ�KDNNÕQÕQ� LSWDOL�KkOLQGH�VRQD�HUPH]��=LUD��LSWDO�LOHUL\H�
HWNLOL�VRQXo�GR÷XUXU��'ROD\ÕVÕ\OD��\DSÕOPÕú�YH�X\JXODQPDPÕú�OLVDQV�V|]OHúPHOHUL�EXQGDQ�
HWNLOHQPH]�� <DSÕOPÕú� YH� KHQ�]� X\JXODQPDPÕú� OLVDQV� V|]OHúPHOHUL� LVH� LSWDO� DQÕQGDQ�
LWLEDUHQ� DQODPÕQÕ� ND\EHGHU�� =LUD�� ÕVODKoÕ� KDNNÕQÕQ� LSWDOL� KDOLQGH� OLVDQV� V|]OHúPHVLQLQ�
GD\DQGÕ÷Õ� ELU� ÕVODKoÕ� KDNNÕ� EXOXQPD\DFDNWÕU�� %XQXQOD� ELUOLNWH�� ÕVODKoÕ� KDNNÕQÕQ� LSWDOL�
LOHUL\H� HWNLOL� ROGX÷X� LoLQ� LSWDO� DQÕQD� NDGDU� WDUDIODU� LID� HWWLNOHUL� ERUoODU� LoLQ� %.¶QÕQ�
VHEHSVL]�]HQJLQOHúPH�K�N�POHULQH�JLGHPH]� 

gWH� \DQGDQ�� KDN� VDKLELQLQ� KDNÕQGDQ� YD]JHoPHVL� oHúLGL� XPXPXQ� PDOÕ� KkOLQH�
JHWLULU�� %XQXQOD� ELUOLNWH�� KDN� VDKLELQLQ� KDNNÕQGDQ� YD]JHoPHVL�� OLVDQV� VDKLELQLQ� L]QLQH�
ED÷OÕGÕU��%LWdHú.�P������1144.  

 7DUDIODUÕQ� V|]OHúPHGH� EHOLUOHGLNOHUL� VRQUD� HUPH� QHGHQOHULQLQ� JHUoHNOHúPHVL�
KkOLQGH�GH�OLVDQV�V|]OHúPHVL�VRQD�HUHU1145. 

                                                
1141�*HQLú�ELOJL�LoLQ�EN]��%ölüm 7, § 1. 
1142�%X�V�UHOHU�KDNNÕQGD�EN]��%|O�P���������,� 
1143 Hükümsüzlükle ilgili olarak bkz. Bölüm 7, § 1. 
1144�*HQLú�ELOJL�LoLQ�EN]��%|O�P�������� 
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 7DUDIODU��V|]OHúPH\L�IHVLK�\ROOX\OD�VRQD�HUGLUHELOLUOHU��)HVLK��ROD÷DQ�NDQXQv�IHVKL�
YH�KDNOÕ�VHEHSOHUOH�IHVKL�LoHULU��2OD÷DQ�NDQXQv�IHVLK�\ROX\OD��WDUDIODUGDQ�ELUL��WHN�WDUDIOÕ�
LUDGH�DoÕNODPDVÕ�LOH�V|]OHúPH\L�LOHUL\H�HWNLOL�RODUDN�VRQD�HUGLUHELOPHNWHGLU��2OD÷DQ�IHVLK��
NXUDO�RODUDN�LID�V�UHVL�WDUDIODUFD�EHOLUOHQPHPLú�V�UHNOL�ERUo�LOLúNLOHULQL1146 sona erdirmek 

LoLQ� NXOODQÕOÕU1147�� 7DUDIODU� DUDODUÕQGD� ELU� V�UH� NDUDUODúWÕUPDPÕúODUVD� YH� OLVDQVÕQ� YHULOLú�
DPDFÕQGDQ� GD� V�UH� EHOLUOHQHPL\RUVD� WDUDIODUGDQ� KHU� ELUL� HQ� D]� DOWÕ� D\OÕN� ELU� LKEDU�
P�GGHWLQH�X\DUDN�V|]OHúPH\L�IHVKHGHELOLU��%.�P������¶�NÕ\DVHQ���� 
 +DNOÕ� VHEHSOH1148 fesih hâlinde dH� V|]OHúPH� VRQUD� HUHU1149. Buna göre, sürekli 

ERUo� LOLúNLVL� QLWHOL÷LQGH� RODQ� OLVDQV� V|]OHúPHOHUL�� KDNOÕ� VHEHSOH� IHVKHGLOHELOLU�� +DNOÕ�
VHEHS��ERUo�LOLúNLVLQLQ�WDUDIODUGDQ�ELUL�LoLQ�oHNLOPH]�KkOH�JHWLUHQ�ROJXODUÕQ�YDUOÕ÷Õ�KkOLQGH�
V|]�NRQXVXGXU��+DNOÕ�VHEHS��%.¶GD�G�]HQOHQPHPLú�ROPDVÕQD�NDUúÕQ��70.�P����¶QLQ�ELU�
X\JXODPDVÕ�LOH�E�W�Q�NLúLVHO�J�YHQ�LOLúNLVLQLQ�GR÷GX÷X�V|]OHúPHOHUGH��GROD\ÕVÕ\OD��OLVDQV�
V|]OHúPHVLQGH� GH� X\JXODQPDVÕ� JHUHNLU1150�� .H]D�� %LWdHú.� P�����¶GH� KDN� VDKLEL� LOH�
OLVDQV�DODQ�DUDVÕQGD�J�YHQ�LOLúNLVLQLQ�EXOXQGX÷X�YXUJXODQPÕúWÕU�� 
 gWH� \DQGDQ�� %LWdHú.� P�� ����¶GH�� OLVDQV� DODQÕQ�� ]RUXQOX� OLVDQVWDQ� GR÷DQ�
yükümlülüklerini önemli ölçüde ihlâl etmesi veya sürekli olarak yerine getirmemesi 

KkOLQGH��KDN� VDKLELQLQ�� WD]PLQDW�KDNNÕ� VDNOÕ� NDOPDN�ND\GÕ\OD�� ]RUXQOX� OLVDQVÕQ� LSWDOLQL�
PDKNHPHGHQ�LVWH\HELOHFH÷L�LIDGH�HGLOPLúWLU���$\QÕ�úHNLOGH��V|]OHúPH\H�GD\DOÕ�OLVDQVWD�GD�

                                                                                                                                           
1145� 0DUND� OLVDQVÕQD� LOLúNLQ� ELU� ROD\GD�� WDUDIODU� OLVDQV� V|]OHúPHVLQH� �WDUDIODUÕQ� LIODVÕ�� NRQNRUGDWR� LODQ�
etmesi, öGHPHOHULQL� WDWLO� HWPHVL�� \DGD� |GHPH� J�oO�÷�� LoLQH� G�úPHVL� KDOOHULQGH� V|]OHúPH� NHQGLOL÷LQGHQ�
VRQD�HUHU��K�NP�Q��NR\PXúWXU��/LVDQV�DODQ�NRQNRUGDWR�WDOHELQGH�EXOXQGXNWDQ��DQFDN�NRQNRUGDWR�KHQ�]�
NDUDUD� ED÷ODQPDGDQ�|QFH� WDUDIODU� V|]OHúPH\L� \HQLOHPLúWLU��/LVDQV� V|]OHúPHVLQLQ�\HQLOHQPHVLQGHQ� VRQUD��
OLVDQV� DODQÕQ� GDKD� |QFH� \DSPÕú� ROGX÷X� NRQNRUGDWR� WDOHELQLQ� NDEXO�� �]HULQH�� OLVDQV� YHUHQ� V|]OHúPHQLQ�
NHQGLOL÷LQGHQ�VRQD�HUGL÷LQL�LOHUL�V�UP�úW�U��<DUJÕWD\�ROD\GD�³>G@DYDFÕ��GDYDOÕQÕQ�|GHPH�J�oO�÷��LoHULVLQGH�
ROGX÷XQX�ELOHUHN�V|]OHúPH\L����\ÕO�LoLQ�\HQLOHGL÷LQH�J|UH��V|]OHúPHQLQ�>EX@�PDGGHVL��V|]OHúPH�WDULKLQGH�
DUWÕN� JHoHUVL]� KDOH� JHOPLúWLU´� K�NP�Q�� YHUPLúWLU� >��� +'¶QLQ�� ���������� WDULK� YH� (�� ����������� .��
����������VD\ÕOÕ�NDUDUÕ��KWWS�������������������VFULSWV�FJLLS�H[H� 
WService=wsbroker1/metin_gor.html?BackRowids=0x00b33c4f&ExternalTables=kararlar&ExternalRow
ids=0x004bfb81)].                               
1146�.DQXQGD�LVWLVQDHQ�EHOLUOL�V�UHOL�ERUo�LOLúNLOHUL�KDNNÕQGD�GD�ROD÷DQ�IHVLK�LPNkQÕ��|UQH÷LQ�RQ�\ÕOGDQ�ID]OD�
süreli hi]PHW� V|]OHúPHVLQGH� LúoLQLQ� IHVLK� KDNNÕ�� WDQÕPÕúWÕU� �6HOLoL�� g]HU�� %RUoODU� .DQXQXQD� *|UH�
6|]OHúPHGHQ�'R÷DQ�6�UHNOL�%RUo� øOLúNLOHULQLQ�6RQD�(UPHVL�� øVWDQEXO�������� V��������6|]OHúPHGH�DoÕNoD�
NDUDUODúWÕUÕODQ� KkOOHUGH� GH� EHOLUOL� V�UHOL� ERUo� LOLúNLOHUL�� ROD÷DQ� fesihle sona erdirilebilecektir (Gürzumar, 
a.g.e., s. 169, d.n. 956). 
1147 Seliçi, a.g.e., s. 136.   
1148�+HU�V|]OHúPH\H�D\NÕUÕ�GDYUDQÕú�W�P�V�UHNOL�ERUo�LOLúNLOHULQL�VRQD�HUGLUPHN�LoLQ�KDNOÕ�ELU�VHEHS�GH÷LOGLU��
+DNOÕ� VHEHS� RODELOPHVL�� DQFDN� ERUo� LOLúNLVLQH� GHYDPÕ� oHNLOPH]� KkOH� JHWLULS� JHWLUPHGL÷LQLQ�
GH÷HUOHQGLUPHVLQH�ED÷OÕGÕU��6HOLoL��D�J�H���V�������<DYX]� Cevdet, Türk Borçlar Hukuku Özel Hükümler, 5. 
%DVÕ�� øVWDQEXO�� ������ V�� ������+DNOÕ� VHEHS�� IHVLK� EH\DQÕQGD� EXOXQDQ� LoLQ� LOLúNL\H� GHYDPÕ� oHNLOPH]� KkOH�
getiren ELU� ROJX� RODUDN� NDEXO� HGLOPHNWHGLU� YH� NULWHUL� VRPXWODúWÕUPDN� LoLQ� G�U�VWO�N� NXUDOÕQD�
EDúYXUXOPDNWDGÕU� �6HOLoL�� D�J�H��� V�� ����� <DYX]�� D�J�H��� V�� ������ *�YHQ� LOLúNLVLQLQ� VD÷OÕNOÕ� ELU� LúELUOL÷LQL�
HQJHOOH\HFHN� GHUHFHGH� RUWDGDQ� NDOGÕUDQ� QHGHQOHUL� GH� KDNOÕ� QHGHn saymak gerekir (Gürzumar, a.g.e., s. 
173). 
1149 Seliçi, a.g.e., s. 157. 
1150 Ortan, Patent lisans, s. 294 vd.; Seliçi, a.g.e., s. 186 vd.; Özdemir, a.g.e., s. 95. 
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\�N�PO�O�NOHULQ� LKOkOL�� ELU� LSWDO� QHGHQL� RODFDNWÕU1151�� %XUDGD� .DQXQ�� IHVLKWHQ� IDUNOÕ�
RODUDN� ELU� LSWDO� QHGHQL� G�]HQOHPLúWLU�� 'ROD\ÕVÕ\OD�� EX� KkOGH� NLúL�� V|]OHúPH\L� VRQD�
HUGLUHELOPHN�LoLQ�PDKNHPH\H�EDúYXUPDN�]RUXQGDGÕU� 

6|]OHúPH�� WDUDIODUÕQGDQ� ELULQLQ� |O�P��� NXUDO� RODUDN�� ERUo� LOLúNLVLQL� VRQD�
erdirmez1152�� /LVDQV� YHUHQLQ� NLúLOL÷L� V|]OHúPHQLQ� \DSÕOPDVÕ� LoLQ� |QHPOL� QHGHQ� WHúNLO�
HWPHPLúVH�� RQXQ� |O�P�� V|]OHúPH\L� Vona erdirmeyip devam ettirir1153�� $\QÕ� úHNLOGH��
OLVDQV� DODQÕQ� NLúLOL÷L�� V|]OHúPHQLQ� \DSÕOPDVÕQGD� |QHPOL� ELU� URO� R\QDPDPÕúVD�� OLVDQV�
DODQÕQ�|O�P��GH�V|]OHúPH\L�VRQD�HUGLUPH]1154��dHúLW��]HULQGH� OLVDQV�YHUHQ�YH\D�DODQÕQ�
NLúLOL÷L�� NXUDO� RODUDN� V|]OHúPHQLQ� \DSÕOPDVÕQGD� |QHPOL� ELU� QHGHQ� WHúNLO� HWPH]�� =LUD��
ÕVODKoÕ�KDNNÕ�PDQHYv�\|QGHQ�]L\DGH�HNRQRPLN�DoÕGDQ�ELU�oÕNDU�VD÷ODPDNWDGÕU��� 

/LVDQV�YHUHQLQ�LIOkVÕ�KkOLQGH��LIOkV�HGHQLQ�W�P�KDNODUÕ�LIOkV�PDVDVÕQD�DLW�ROXU��øø.�
P��������F�POH���JHUH÷L��NRQXVX�SDUD�ROPD\DQ�ELU�DODFDN��|UQH÷LQ�OLVDQV�V|]OHúPHVLQGH�
OLVDQV� DODQÕQ� NXOODQPD�KDNNÕ��RQD�PXDGLO�ELU� NÕ\PHWWH� SDUD� DODFD÷ÕQD�oHYULOLU��$QFDN��
LIODV�LGDUHVL�LVWHUVH��V|]OHúPHQLQ�D\QHQ�\HULQH�JHWLULOPHVLQL��]HULQH�DODELOLU��øø.�P��������
F�POH� ���� øIODV� LGDUHVLQLQ� V|]OHúPH� LOLúNLVLQH� JLUPHVL� GXUXPXQGD�� OLVDQV� V|]OHúPHVL�
GHYDP� HGHU�� gWH� \DQGDQ�� OLVDQV� DODQÕQ� LIOkVÕQGD� LVH�� NLUD� V|]OHúPHVLQGHNL� LIOkV�
K�N�POHULQLQ� %.� P����� �KDVÕODW� NLUDFÕVÕ�� YH� øø.� P����� EXUD\D� GD� X\JXODQPDVÕ�
G�ú�Q�OHELOLU1155�� %X� GXUXPGD�� OLVDQV� DODQÕQ� LIOkVÕQÕQ� V|]OHúPH\L� VRQD� HUGLUPH� KDNNÕ�
YHUHFH÷L�NDEXO�HGLOHELOLU� 
 

 

§ 3. Rehin 

5HKLQ�V|]OHúPHVL��WHPLQDW�DPDFÕ�J�GHQ�ELU�V|]OHúPHGLU1156��$ODFDNOÕ��ERUoOXQXQ�
ERUFXQX� |GHPHPHVL� KkOLQGH� DODFD÷ÕQÕQ� |GHQPHVLQL� UHKQLQ� SDUD\D� oHYULOPHVL� VXUHWL\OH�
LVWH\HELOLU� �70.� P��������� %DúNDVÕQD� GHYUHGLOHELOHQ� DODFDNODU� YH� GL÷HU� KDNODU�
UHKQHGLOHELOLU� �70.� P��������� %DúNDVÕQD� GHYUHGLOHELOHQ� ÕVODKoÕ� KDNNÕ� GD� DNGv� YH\D�
kanunî1157��UHKLQ�KDNNÕQD�NRQX�RODELOLU��%LWdHú.�P��������%LWNL�oHúLGL��]HULQGHNL�ÕVODKoÕ�
                                                
1151�&395¶GH�]RUXQOX� OLVDQVÕQ�� LSWDOL�YH\D�GH÷LúWLULOPHVLQL� LVWHPHQLQ� WHN�QHGHQL�RODUDN��EX� OLVDQV�Vüresi 
LoHULVLQGH��]RUXQOX�OLVDQV�NDUDUÕQÕQ�YHULOPHVLQL�EHOLUOH\HQ�úDUWODUGD�GH÷LúLNOLNOHULQ�ROPDVÕ�NDEXO�HGLOPLúWLU�
�&395� P�������� gUQH÷LQ�� ]RUXQOX� OLVDQVWDQ� VRQUD�� KDN� VDKLEL� WDUDIÕQGDQ� V|]OHúPHVHO� NXOODQÕP� KDNNÕ�
YHULOPLú� ROPDVÕ� YH\D� oHúLGLQ� oR÷DOWÕOPÕú� YH� SD]DUODQPÕú� ROPDVÕ� KkOLQGH�� ]RUXQOX� OLVDQÕQ� LSWDOL� YH\D�
GH÷LúWLULOPHVL�LVWHQHELOLU��.RRLM��D�J�H���V����� 
1152 Seliçi, a.g.e., s. 81. 
1153 Ortan, Patent lisans, s. 297; Özdemir, a.g.e., s. 96. 
1154 Özdemir, a.g.e., s. 96. 
1155 Özdemir, a.g.e., s. 96. 
1156 Köprülü BülenW�.DQHWL� 6HOLP�� 6ÕQÕUOÕ� $\Qî� +DNODU�� *HQLúOHWLOPLú� YH� <HQLOHQPLú� ��� %DVÕ�� øVWDQEXO-
1982-1983, s. 6, 251, 440.  
1157� .DQXQv� UHKLQ� KDNNÕ�� ED]Õ� DODFDNODUÕQ� WDUDIODUÕQ� LUDGHVL� GÕúÕQGD� NDQXQGDQ� GROD\Õ� WHPLQDWD�
NDYXúWXUXOPDVÕ�DPDFÕ�LOH�NDQXQ�WDUDIÕQGDQ�NDEXO�HGLOPLú�ELU�UHKLQ�KDNNÕGÕU��.|SU�O��.DQHWL��D�J�H���V�������
$\LWHU�� )LNLU� YH�6DQ¶DW�� V�� ������+DSLV� KDNNÕ� NDQXQv� ELU� UHKLQ�KDNNÕ� ROXS�� oHúLGLQ�oR÷DOWÕP�PDWHU\DOOHUL�



 193 

KDNNÕQÕQ� UHKQL� EDNÕPÕQGDQ� 7�UN� 0HGHQL� .DQXQX� YH� øFUD� øIOkV� .DQXQXQXQ� LOJLOL�
K�N�POHUL� X\JXODQÕU� �%LWdHú.� P�������� 70.� P������¶¶GH�� DNVLQH� ELU� K�N�P�
EXOXQPDPDVÕ�YH�QLWHOL÷LQH�X\JXQ�ROGX÷X�RUDQGD��WHVOLP�úDUWOÕ�UHKLQ�K�N�POHULQLQ�KDN�YH�
DODFDN� �]HULQGH� UHKLQ� KDNNÕQD� GD� X\JXODQDFD÷Õ� EHOLUWLOPLúWLU�� %Xnunla birlikte, rehin 

KDNNÕQÕQ� L\LQL\HWOH�ND]DQÕOPDVÕQD�LOLúNLQ�70.�P�������K�NP���NXUDO�RODUDN�DODFDN�YH�
KDNODUÕQ�UHKQLQH�X\JXODQPD]1158. 

,VODKoÕ� KDNNÕ� VDKLEL�� ELWNL� oHúLGL� �]HULQGH�� EDúYXUX� YH\D� WHVFLOGHQ� GR÷DQ� KDNNÕ�
�]HULQGH�UHKLQ�KDNNÕ�WHVLV�HGHELOLU��%LWdHú.�P��������.H]D��ÕVODKoÕ�KDNNÕ�VDKLEL��oHúLGLQ�
PDWHU\DOOHUL��]HULQGH�GH�UHKLQ�KDNNÕ�NXUDELOLU��� 

*|U�OG�÷���]HUH��UHKLQ�KDNNÕ�\DOQÕ]�QHVQHOHU��]HULQGH�GH÷LO��KDNODU��]HULQGH�GH�
kurulabilir. Ancak, aynî�KDNODUÕQ�NRQXVX�QHVQHOHU�ROGX÷XQGDQ��KDNODU��]HULQGeki rehin 

bir aynî� KDN� GH÷LOGLU1159�� +DNODU� �]HULQGHNL� UHKLQ�� UHKQHGLOHQ� KDNOD� D\QÕ� QLWHOLN� YH�
PXKWHYDGD�PXWODN�ELU�KDNWÕU1160��+DNODU��]HULQGHNL�UHKLQ�KDNNÕQÕQ�PXWODN�QLWHOL÷L��UHKLQOL�
DODFDNOÕQÕQ�� UHKLQ� NRQXVX� KDNNÕQ� HNRQRPLN� GH÷HUL� �]HULQGHQ�� GL÷HU� DODFDNODUD oranla 

|QFHOLNOH�WDWPLQ�HGLOPHVL�ROJXVXQD�GD\DQPDNWDGÕU1161. 

+DNODU��]HULQGH�UHKQLQ�NXUXOPDVÕQGD�ELUELULQL� L]OH\HQ�LNL�DúDPD�YDUGÕU��%XQODU��
ERUoODQPD� LúOHPL� YH� WDVDUUXI� LúOHPLGLU�� %RUoODQPD� LúOHPL�� UHKLQ� YHUHQOH� UHKLQ� DODQ�
DUDVÕQGD�� KDN� �]HULQGH� UHKLQ� NXUPD� ERUFXQX� \�NOH\HQ� ELU� V|]OHúPHGLU�� %X� V|]OHúPH��
KLoELU� úHNOH�ED÷OÕ�GH÷LOGLU1162��5HKLQ�YHUHQ��ERUFXQX�\HULQH�JHWLUPH]��EDúND�ELU�GH\LúOH�
UHKLQ�KDNNÕQÕQ�NXUXOPDVÕ�LoLQ�JHUHNOL�LID�ILLOOHULQL�\DSPD]VD��UHKLQ�DODQ�EX�ERUFXQ�D\QHQ�
yerine getirilmesini talep ve daYD�HGHELOLU��+DNLPLQ��UHKLQ�KDNNÕQÕQ�NXUXOPDVÕQD�LOLúNLQ�
K�NP�Q�Q�LFUD�HGLOHELOPH�J�F��ND]DQGÕ÷Õ�DQ��EX�KDN�GD�GR÷PXú�ROXU1163.  

%X� V|]OHúPH�� \DQL�� KDN� �]HULQGH� UHKLQ� NXUPD� ERUFXQX� \�NOH\HQ� V|]OHúPH�
70.¶GD� G�]HQOHPLú� GH÷LOGLU1164�� 70.�P����� YH� GHYDPÕQGD� V|]�� HGLOHQ� LúOHPOHU�� EX�
V|]OHúPH\H�GH÷LO�� WDVDUUXI� LúOHPLQH� LOLúNLQGLU1165��$\QÕ�úHNLOGH��oHúLW��]HULQGHNL�KDNNÕQ�
UHKQL�V|]OHúPHVL�GH�ELU�WDVDUUXI�LúOHPL�QLWHOL÷LQGH�ROXS��\D]ÕOÕ�V|]OHúPH�LOH�UHKLQ�KDNNÕ�
WHVLV�HGLOPLú�ROXU��70.�P������¶GH��GL÷HU�KDNODUÕQ�UHKQLQGH��\D]OÕ�UHKLQ�V|]OHúPHVL\OH�
                                                                                                                                           
�]HULQGH�GH�NXOODQÕODELOLU��dHúLGLQ�oR÷DOWÕP�PDWHU\DOOHUL��]HULQGH�KDSLV�KDNNÕQÕQ� GR÷PDVÕ�GD�PHQNuller 
�]HULQGHNL� KDSLV� KDNNÕQÕQ� NXUDOODUÕQD� WkELGLU�� dR÷DOWÕP� PDWHU\DOOHUL� ÕVODKoÕ� KDNNÕ� VDKLELQ� UÕ]DVÕ\OD�
DODFDNOÕQÕQ� ]LO\HGOL÷LQH� JHoLULOPLú�� DQFDN� ÕVODKoÕ� KDNNÕ� VDKLEL� DODFDNOÕ\D� RODQ� PXDFFHO� ERUFXQX�
|GHPHPLúVH��70.�P�����X\DUÕQFD�DODFDNOÕQÕQ�KDSLV�KDNNÕ�GR÷DU��dHúLGLQ�oR÷DOWÕP�PDWHU\DOOHUL��]HULQGH�
KDSLV�KDNNÕQÕQ�NXOODQÕOPDVÕ��oHúLW��]HULQGHNL�ÕVODKoÕ�KDNNÕQÕQ�NXOODQÕPÕQÕ�HQJHOOHPH]�� 
1158 Köprülü/Kaneti, a.g.e., s. 547. 
1159�.|SU�O��.DQHWL��D�J�H���V����������������2÷X]PDQ�6HOLoL��D�J�H���V������ 
1160 Köprülü/Kaneti a.g.e., s. 536. 
1161 Köprülü/Kaneti a.g.e., s. 536. 
1162 Köprülü/Kaneti, a.g.e., s. 538; Gürsoy/Eren/Cansel, a.g.e., s. 1129. 
1163 Köprülü/Kaneti, a.g.e., s. 538. 
1164 Köprülü /Kaneti, a.g.e., s. 539. 
1165 Köprülü /Kaneti, a.g.e., s. 539; Schwarz B. Andreas, BorçlaU�+XNXNX�'HUVOHUL��&����øVWDQEXO-1948, s. 
163. 
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ELUOLNWH�� EX� KDNODUÕQ� GHYUL� LoLQ� |QJ|U�OHQ� úHNOH� X\XOPDVÕ� JHUHNWL÷L� LIDGH� HGLOPLúWLU��
%LWdHú.� P�����¶GH� EDúYXUX� YH� WHVFLOGHQ� GR÷DQ� KDN� �]HULQGHNL� VD÷ODUDUDVÕ� LúOHPOHULQ�
\D]ÕOÕ� úHNOH� WkEL� ROGX÷X� LIDGH� HGLOPLúWLU�� 'ROD\ÕVÕ\OD� KDNODUÕn rehni için, tasarruf 

LúOHPLQLQ� \D]ÕOÕ� úHNLOGH� \DSÕOPDVÕ� UHKQLQ� JHoHUOLOL÷L� LoLQ� \HWHUOL� RODFDNWÕU�� .DQXQXQ�
|QJ|UG�÷��EX�úHNLO�JHoHUOLOLN�úDUWÕGÕU1166��5HKLQ�KDNNÕ��WDUDIODUGDQ�ELULQLQ�WDOHEL��]HULQGH�
VLFLOH� ND\GHGLOLU� YH� %LWNL� dHúLWOHUL� %�OWHQLQGH� \D\ÕPODQÕU� �%LWdHú.� P�������� .DQXQ��
WDOHS��]HULQH�UHKLQ�KDNNÕQÕQ�VLFLOH�WHVFLOLQL�|QJ|UP�úW�U��.DQXQXQ�EX�LIDGHVLQGHQ��VLFLOH�
WHVFLOLQ��UHKLQ�V|]OHúPHVLQLQ�NXUXOPDVÕ�LoLQ�JHoHUOLOLN�úDUWÕ�RODUDN�J|U�OPHGL÷L�VRQXFXQD�
YDUÕOPDNWDGÕU��6LFLOH�WHVFLO��EX�KDNNÕQ�L\LQL\HWOL��o�QF��NLúLOHUH�NDUúÕ�LOHUL�V�U�OHELOPHVLQL�
VD÷ODU�� 'ROD\ÕVÕ\OD�� UHKLQ� V|]OHúPHVLQLQ� VLFLOH� WHVFLO� HGLOPHPHVL�� KDNNÕQ� L\LQL\HWOL�
�o�QF�� NLúLOHUH� NDUúÕ� LOHUL� V�U�OHPHPHVL� VRQXFXQX� GR÷XUXU1167. Nitekim 49. madde 

JHUHNoHVLQGH�� GHYLU� YH� LQWLNDO� LúOHPOHULQLQ� �o�QF�� NLúLOHUH� NDUúÕ� K�N�P� LIDGH� HWPHVL�
DoÕVÕQGDQ�� VD÷ODUDUDVÕ� LúOHPOHUGH� \D]ÕOÕ� úHNOL� |QJ|UHQ� EX�PDGGHQLQ� VLFLOH� ND\ÕW� úDUWÕQÕ�
JHWLUGL÷L�EHOLUWLOPLúWLU1168.   

'L÷HU� \DQGDQ�� UHKQLQ� NXUXOPDVÕQD� LOLúNLQ� WDVDUUXI� LúOHPLQLQ�� ERUoODQPD� LúOHPL�
QLWHOL÷LQGHNL� UHKLQ� V|]OHúPHVL\OH� ELUOHúPHVL�� EXQODUÕQ� WHN� ELU� LúOHP� J|U�QW�V�QH�
bürünmesi de mümkündür1169��$QFDN��ERUoODQPD�LúOHPL\OH��WDVDUUXI�LúOHPLQLQ�J|U�Q�úWH�
ELUOHúPHVL��EXQODUÕQ�ED÷ÕPVÕ]�YDUOÕ÷ÕQD�HWNLOL�GH÷LOGLU1170. 

+DN� �]HULQGHNL� UHKLQ� NXUXOPDVÕQGD�� KDNNÕQ� |]�� VDKLELQGH� NDlmakta, rehinli 

DODFDNOÕ� VDGHFH� UHKLQ� NRQXVX� KDNNÕ� SDUD\D� oHYLUPH� \HWNLVLQH� VDKLS� ROPDNWDGÕU�� %X�
QHGHQOH��KDNNÕQ�|]�Q��LOJLOHQGLUHQ�KXVXVODUGD�KDN�VDKLEL�\HWNLOLGLU1171��'ROD\ÕVÕ\OD��UHKLQ�
NRQXVX� KDN� �]HULQGH� �UHWLP�� oR÷DOWPD� JLEL� \HWNLOHU� oHúLW� VDKLELQH� DLW� RODFDNWÕU��.H]D��
�o�QF��NLúLOHULQ�WHFDY�]OHULQH�NDUúÕ�GDYD�DoPD�KDNNÕ�GD�oHúLW�VDKLELQH�DLWWLU��� 

5HKLQOL� DODFDNOÕ�� VDGHFH� DODFD÷Õ� |GHQPHGL÷L� WDNGLUGH�� UHKLQ� NRQXVX� KDNNÕ� øø.�
K�N�POHUL�X\DUÕQFD�SDUD\D�oHYULOPHVLQL�WDOHS�HGHELOLU1172��5HKLQ�V|]OHúPHVLQGH��ERUFun 

YDGHVLQGH�|GHQPHGL÷LQGH�UHKLQ�NRQXVX�ÕVODKoÕ�KDNNÕQÕQ�UHKLQ�DODQD�JHoHFH÷LQH� LOLúNLQ�
ELU� úDUW�� OH[� FRPPLVVRULD� \DVD÷Õ� X\DUÕQFD� NRQDPD]�� .RQXOPXúVD�� E|\OH� ELU� úDUW�
JHoHUVL]GLU��70.�P�������%XQXQOD�ELUOLNWH��DODFD÷ÕQ�PXDFFHO�ROPDVÕQGDQ�VRQUD�WDUDIODU�
böylH�ELU�DQODúPD�\DSDELOLUOHU� 

                                                
1166�*HoHUOLOLN�úHNOL�NRQXVXQGD�EN]��%|O�P��������YH������,��%� 
1167�0DUND�+XNXNX�LOH�LOJLOL�RODUDN�D\QÕ�\|QGH�J|U�úOHU�LoLQ�EN]��$UNDQ��0DUND��&����V����� 
1168�7%00�7XWDQDN�'HUJLVL��&���������%LUOHúLP����2FDN�������6��6D\Õ������ 
1169 Köprülü/Kaneti, a.g.e., s. 539. 
1170 Köprülü/Kaneti, a.g.e., s. 539. 
1171�2÷X]PDQ�6HOLoL��D�J�H���V������ 
1172�øø.�P�����¶GH�WDúÕQÕU�UHKQL�WDELULQLQ��KDSLV�KDNNÕQÕ��DODFDN�YH�VDLU�KDNODU��]HULQGHNL�UHKLQOHUL�GH�LKWLYD�
HWWL÷L�EHOLUWLOPLúWLU��%X�QHGHQOH��WDúÕQÕU�UHKLQLQ�WDNLS�YH�SDUD\D�oHYULOPHVLQH�GDLU�K�N�POHU��KDN��]HULQGHNL�
UHKQH�GH�X\JXODQÕU��2÷X]PDQ�6HOLoL��D�J�H���V��������� 
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70.��UHKLQOL�DODFDNOÕQÕQ�PHQIDDWOHULQL�NRUX\XFX�G�]HQOHPHOHU�GH�LoHUPHNWHGLU��
+DN� VDKLEL�� DODFD÷ÕQ�PHYFXGL\HWLQL�HWNLOH\HFHN� LúOHPOHUL�DQFDN� UHKLQOL�DODFDNOÕQÕQ� L]QL�
ile yapabilir1173��'ROD\ÕVÕ\OD�� UHKLQ�YHUHQ��UHKLQ�DODQÕQ�GXUXPXQX�N|W�OHúWLUHQ� LúOHPOHUL�
\DSPDNWDQ�NDoÕQPDOÕGÕU��%X�QHGHQOH��UHKLQ�YHUHQ��.�W�÷H�ND\ÕWOÕ�UHKLQ�KDNNÕ�VDKLELQLQ�
L]QL�ROPDGÕNoD��ÕVODKoÕ�KDNNÕQGDQ�YD]JHoHPH]1174��5HKLQOL�DODFDNOÕ��KDN�VDKLELQL��|]HQOL�
ELU� \|QHWLP� J|VWHUPH\H� ]RUOD\DELOLU� �0�.� P������� gUQH÷LQ�� oHúLGLQ� oR÷DOWÕP�
PDWHU\DOOHULQLQ�PXKDID]DVÕQÕ�LVWH\HELOLU� 

 

§ 4 Haciz 

%LWNL� oHúLGL� �]HULQGH� ÕVODKoÕ� KDNNÕ� KDF]H� NRQX� RODELOHFH÷L� JLEL�� oHúLGLQ�
PDWHU\DOOHUL��oR÷DOWÕP�YH\D�KDVDW�HGLOPLú�PDWHU\DO��GH�KDF]H�NRQX�RODELOLU��+DNNÕQ�KDF]L�
NRQXVXQGD��øø.�K�N�POHUL�X\JXODQDFDNWÕU��%LWdHú.�P������� 

%XQD� J|UH�� ÕVODKoÕ� KDNNÕ� øø.� P���¶H� J|UH� KDF]HGLOLU�� +DF]HGLOHQ� KDN�� KDFL]�
VRQXFX�VDWÕOÕUVD��KDNNÕ�DODQ�NLúL��%LWdHú.¶QXQ�ÕVODKoÕ\D�WDQÕGÕ÷Õ�W�P�\HWNLOHUH�VDKLS�ROXU�� 

'L÷HU� \DQGDQ�� oHúLGLQ� oR÷DOWÕP� PDWHU\DOOHUL� øø.¶QXQ� PHQNXOOHU� KDNNÕQGDNL�
hükümlerine (m.78-����� J|UH� KDF]HGLOLU�� +DFL]� LúOHPL� VDGHFH� R� PDWHU\DOOHUL� NDSVDU��
RQODUÕQ� WHNUDU� WHNUDU� oR÷DOWÕOPDVÕ� DPDFÕ\OD� �UHWLOPHVLQL� LoHUPH]�� � %X� QHGHQOH�� KDFL]�
QHGHQL\OH� oHúLGLQ� KDVDW� HGLOHQ� PDWHU\DOLQL� HOH� JHoLUHQ� NLúL�� ÕVODKoÕ� KDNNÕQÕ� HOH�
JHoLUPHGL÷LQGHQ�� EX� PDWHU\DOOHUL� NXOODQDUDN� oHúLGL� WHNUDU� WHNUDU� oR÷DOWDPD]�� %XQD�
NDUúÕOÕN��KDFL]�QHWLFHVL�HOGH�HWWL÷L�oR÷DOWÕP�PDWHU\DOLQL�ELU�GHID�oR÷DOWDUDN�RQGDQ�ELU��U�Q�
KDVDW�HGHELOLU��$QFDN��KDVDW�HWWL÷L�EX�PDWHU\DOL�WHNUDU�oR÷DOWDPD]��� 

,VODKoÕ�KDNNÕ�VDKLEL��KDNNÕQÕ�GHYUHWPLú�YH\D�ELU�OLVDQV�YHUPLúVH��HOGH�HWWL÷L�EHGHO�
GH�KDF]H�NRQX�RODELOLU��%HGHO��SDUD��DODFDNODUÕQÕQ�KDF]HGLOPHVL��øø.�P����K�NP�QH�J|UH�
\DSÕODFDNWÕU� 
 

 

 

 

                                                
1173�2÷X]PDQ�6HOLoL��D�J�H���V������ 
1174�1LWHNLP��%LWdHú.�P�����¶GH�.�W�÷H�ND\GHGLOPLú�GL÷HU�KDN�VDKLSOHULQLQ� L]QL�ROPDGDQ�KDN�VDhibinin 
KDNNÕQGDQ� YD]JHoHPH\HFH÷L� EHOLUWLOPLúWLU�� .DQDDWLPL]FH�� ³GL÷HU� KDN� VDKLSOHUL´� LIDGHVL� LoLQH� RUWDN�
ÕVODKoÕODU�\DQÕQGD��.�W�÷H�ND\GHGLOPLú�UHKLQ�KDNNÕ�VDKLEL�GH�JLUHFHNWLU� 
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%g/h0�����,6/$+d,�+$..,1,1�+h.h06h=/höh��ø37$/ø�9(�621$�
ER0(6ø� 

 

§ 1. Hükümsüzlük 

,VODKoÕ� KDNNÕ� EHOJHVL� XVXO�QH� X\JXQ� ELoLPGH� \D\ÕQODQPÕúVD�� RQXQ� JHoHUOLOL÷L�
konusunda kanunî bir karine mevcuttur1175� (÷HU�� GDKD� VRQUD�� oHúLGLQ� EDúYXUX� YH\D�
U�oKDQ� KDNNÕ� WDULKL� LWLEDUL\OH�� \HQLOLN�� IDUNOÕOÕN� úDUWODUÕQD� X\PDGÕ÷Õ� YH\D� \HNQHVDNOÕN�
YH\D� GXUXOPXúOXN� � úDUWODUÕQÕQ� JHUoHNOHúPHGL÷L� DQODúÕOÕUVD�� ÕVODKoÕ� KDNNÕQÕQ� K�N�PV�]�
VD\ÕOPDVÕQD� NDUDU� YHULOLU� �%LWdHú.� P����D�E�1176�� $\UÕFD�� ÕVODKoÕ� KDNNÕQÕQ� WHVFLOLQLQ�
%LWdHú.�P�����P����YH�P���¶GH�EHOLUWLOHQOHU��GÕúÕQGD�\HWNLVL]�ELU�NLúL�DGÕQD�\DSÕOGÕ÷ÕQÕQ�
DQODúÕOPDVÕ�KkOLQGH�GH��K�N�PV�]O�N�NDUDUÕ�YHULOHFHNWLU��%LWdHú.�P����F�1177.  

+�N�PV�]O�N� GDYDVÕ�� ³WHUNLQ� GDYDVÕ´QÕ� NDUúÕODPDNWDGÕU1178�� =LUD� EX� GDYDQÕQ�
DPDFÕ�� K�N�PV�]O�N� QHGHQOHULQGHQ� ELULQH� GD\DQDUDN� KDNNÕ� VLFLOGHQ� VLOGLUPHNWLU�� %X�
nedenle, hükümV�]O�N�GDYDVÕ�ELU�WHVSLW�GDYDVÕ�ROPD\ÕS��ELU�HGD�GDYDVÕGÕU1179. 

*|U�OG�÷�� �]HUH�� ÕVODKoÕ� KDNNÕQÕQ� K�N�PV�]O�÷�� QHGHQOHULQGHQ� LONL�� oHúLGLQ��
\HQLOLN� YH� IDUNOÕOÕN� úDUWODUÕQD� X\PDGÕ÷ÕQÕQ� DQODúÕOPDVÕGÕU� �%LWdHú.� P����D��� %XUDGD�
ifade edilen hükümsüzlük hâli, henü]� ÕVODKoÕ� KDNNÕ� YHULOPHGHQ� |QFH�� oHúLGLQ�� ÕVODKoÕ�
KDNNÕ�YHULOPHVL�LoLQ�JHUHNOL�úDUWODUÕ�WDúÕPDPDVÕGÕU��<HQLOLN�YH�IDUNOÕOÕN��ÕVODKoÕ�KDNNÕQÕQ�
YHULOGL÷L� WDULKWH� GH÷LO�� EDúYXUX� YH\D� U�oKDQ� KDNNÕ� WDULKLQGH� DUDQDFDNWÕU�� =LUD�� ÕVODKoÕ�
KDNNÕ�LoLQ�EDúYXUXQXQ�\DSÕOGÕ÷Õ�WDULKWHQ�VRQUD��oHúLGLQ�SL\DVD\D�V�U�OPHVL�\HQLOL÷L�\RN�
etmeyecektir1180��%X� QHGHQOH�� \HQLOLN� YH� IDUNOÕOÕN�� oHúLW� LoLQ� ÕVODKoÕ� KDNNÕ� DOPDN��]HUH�
\DSÕODQ�EDúYXUX�DQÕQGD�PHYFXW�ROPDOÕGÕU��� 

                                                
1175�%X�KXVXV�$PHULNDQ�393$¶GD�DoÕNoD�LIDGH�HGLOPLúWLU��%N]����8�6�&�������D����00). 
1176 Benzer düzenleme için bkz UPOV m.21; CPVR m.20. 
1177 Benzer düzenleme için bkz UPOV m.21/1, (iii); CPVR m.20/1,(c). 
1178 Patent hukukuyla ilgili olarak bkz. Tekinalp a.g.e., s. 568. 
1179 Patent hukukuyla ilgili olarak bkz. Tekinalp a.g.e., s. 569. 
1180 Kooij, a.g.e., s. 46-47. 
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,VODKoÕ� KDNNÕQÕQ�K�N�PV�]O�÷�QH� LOLúNLQ� ELU� GL÷HU� QHGHQ�GH�� EDúYXru tarihinde, 

oHúLGLQ��\HNQHVDNOÕN�YH�GXUXOPXúOXN�úDUWODUÕQÕ�WDúÕPDPDVÕGÕU��%LWdHú.�P����E���dHúLGLQ�
EX� úDUWODUÕ� WDúÕPDGÕ÷Õ� KDN� YHULOGLNWHQ� VRQUD� WHVSLW� HGLOLUVH�� K�N�PV�]O�÷�QH� NDUDU�
YHULOHFHNWLU��+DNNÕQ��oHúLGLQ�\HNQHVDN�YH\D�GXUXOPXú�ROPDPDVÕ�QHGHQLQGHQ�GROD\Õ�LSWDOL�
LOH�K�N�PV�]O�÷��DUDVÕQGDNL�IDUN��LSWDOGH�oHúLW�EDúODQJÕoWD�\HNQHVDN�YH\D�GXUXOPXúWXU��
DQFDN� EX� |]HOOLNOHULQL� GDKD� VRQUD� ND\EHWPLúWLU�� +�N�PV�]O�NWH� LVH�� oHúLGLQ� GXUXOPXú�
YH\D�\HNQHVDN�ROPDPDVÕ�EDúODQJÕoWDQ�LWLEDUHQ�PHYFXWWXU�� 

,VODKoÕ�KDNNÕQÕQ�K�N�PV�]O�÷�� LoLQ�GL÷HU�ELU�QHGHQ�GH�KDNNÕQ� WHVFLOLQLQ�� oHúLGL�
ÕVODK� HGHQ� �P������ KL]PHW� LOLúNLVLQGH� LúYHUHQ� �P����� YH� KL]PHW� V|]OHúPHVL� GÕúÕQGDNL�
V|]OHúPHOHUGH� LúL� YHUHQ� �P���� NLúLOHU� GÕúÕQGD� \HWNLVL]� ELU� NLúL� DGÕQD� \DSÕOGÕ÷ÕQÕQ�
DQODúÕOPDVÕGÕU� �%LWdHúK m.52/c)1181�� %XQXQOD� ELUOLNWH�� ELWNL� oHúLGLQL� ÕVODK� HGHQ� NLúL��
EDúYXUX�KDNNÕQÕ�EDúND�ELU�NLúL\H�GHYUHGHELOLU��'HYUDODQ�NLúL��NHQGL�DGÕQD� ÕVODKoÕ�KDNNÕ�
DOPDN�LoLQ�EDúYXUDELOLU��%X�GXUXP�ÕVODKoÕ�KDNNÕQÕQ�K�N�PV�]O�÷��QHWLFHVLQL�GR÷XUPD]� 

�����8329¶GD� ÕVODKoÕ�KDNNÕQÕQ��EX�VD\ÕODQ�QHGHQOHU�GÕúÕQGD�EDúND�ELU�QHGHQOH�
K�N�PV�]� VD\ÕOPDVÕQD� NDUDU� YHULOHPH\HFH÷L� DoÕNoD� LIDGH� HGLOPLúWLU� �P��������
.DQDDWLPL]FH��KXNXNXPX]GD�GD�K�N�PV�]O�N�QHGHQOHUL�VÕQÕUOÕ�úHNLOGH� LIDGH�HGLOPLúWLU��
=LUD��%LWdHú.�P���¶GH�\HU�DODQ��³DúD÷ÕGDNL�KkOOHUGHQ�ELULQLQ�YDUOÕ÷Õ�GXUXPXQGD´�LIDGHVL��
EX�J|U�ú��GHVWHNOHPHNWHGLU��'ROD\ÕVÕ\OD��EX�QHGHQOHU�GÕúÕQGD�ELU�QHGHQOH�ÕVODKoÕ�KDNNÕ�
K�N�PV�]�NÕOÕQDPD\DFDNWÕU� 

+�N�PV�]O�÷��WDOHS�HGHFHN�NLúL��ÕVODKoÕ�KDNNÕ�NRUXPD�V�UHVL�GHYDP�HWWL÷L�V�UHFH��
hukukî menfDDWL� RODQ� KHUNHVWLU� �%LWdHú.�P����1182��%XQXQOD� ELUOLNWH��P���¶GH�� ÕVODKoÕ�
EHOJHVLQLQ� JHUoHN� ÕVODKoÕ\D� YHULOPHPHVL� QHGHQL\OH� K�N�PV�]O�N� GDYDVÕQÕ� DoPD\D��
VDGHFH�JHUoHN�KDN�VDKLEL�\HWNLOL�NÕOÕQPÕúWÕU�� 

+�N�PV�]O�÷H� NDUDU� YHULOPHVL�� %DNDQOÕNWDQ� GH÷LO� PDKNHPHGHQ talep 

HGLOHELOHFHNWLU��%LWdHú.�P����1183��0DKNHPHFH�ÕVODKoÕ�KDNNÕQÕQ�K�N�PV�]O�÷�QH�NDUDU�
YHULOPHVL� KkOLQGH�� EX� NDUDU� ÕVODKoÕ� KDNNÕ� N�W�÷�QH� ND\GHGLOGLNWHQ� VRQUD�� LON�
\D\ÕQODQDFDN�E�OWHQGH�LOkQ�HGLOLU��%LWdHú.�P�������%LWdHú.�<|Q��P����� 
  +�N�PV�]O�N� GDYDVÕ, ÕVODKoÕ� KDNNÕQÕQ� NRUXQPD� V�UHVLQFH� DoÕODELOHFHNWLU�
�%LWdHú.�P������.RUXPD�V�UHVL�GROXQFD��ELWNL�oHúLGL�XPXPXQ�PDOÕ�KkOH�JHOHFH÷LQGHQ��
K�N�PV�]O�N�GDYDVÕQÕQ�DoÕOPDVÕQD�JHUHN�NDOPDPDNWDGÕU��%X�GXUXPGD��VDGHFH�X÷UDQÕODQ�
]DUDU�LoLQ�WD]PLQDW�GDYDVÕ�DoÕODELOLU. 

                                                
1181�%LWdHú.�P����F�LOH�D\QÕ�G�]HQOHPH�LoLQ�EN]������8329�P��������LLL���&395�P�������F�� 
1182�.DQDDWLPL]FH��ÕVODKoÕ�KDNNÕQD�\|QHOLN�PHVOHN�ELUOLNOHULQLQ�GH�KXNXNv�PHQIDDWLQLQ�YDUOÕ÷Õ�NDEXO�HGLOLS��
K�N�PV�]O�N�GDYDVÕQÕ�DoDELOHFH÷L�NDEXO�HGLOPHOLGLU��.H]D��VDYFÕODU��NDPX�PHQIDDWLQLQ�ROGX÷X�KHU�KkOGH�
GDYD\Õ�LNDPH�HGHELOLUOHU��3DWHQW�KXNXNX\OD�LOJLOL�RODUDN�EN]��7HNLQDOS��D�J�H���V������� 
1183�&395�P�����K�N�PV�]O�N�NDUDUÕQÕ�&39�2ILVLQLQ�YHUHFH÷LQL�LIDGH�HWPLúWLU��� 



 198 

 +�N�PV�]O�N� NDUDUÕ� KHUNHVH� NDUúÕ� K�N�P� LIDGH� HGHU� �%LWdHú.� P�������� %XQD�
J|UH��.�W�NWH� KDN� VDKLEL�J|U�QHQ�� DQFDN�JHUoHNWH� KDN� VDKLEL�ROPD\DQ�NLúLGHQ�ELU�KDN�
HOGH� HWPLú� NLúLOHULQ� KDNODUÕ� GD� K�N�PV�]O�NWHQ� HWNLOHQHFHNWLU�� 'ROD\ÕVÕ\OD�� EX� NLúLOHU��
iyiniyet�LGGLDVÕQGD�EXOXQDPD\DFDNWÕU� 

+�N�PV�]O�N�NDUDUÕQÕQ�VRQXoODUÕ�JHoPLúH�HWNLOLGLU �%LWdHú.�P��������%X�NDUDUÕQ�
VRQXoODUÕQÕQ�JHoPLúH�HWNLOL�ROPDVÕ�QHGHQL\OH��.DQXQ�LOH�VD÷ODQDQ�ÕVODKoÕ�KDNNÕ�NRUXPDVÕ��
K�N�PV�]O�N�GXUXPXQGD�GR÷PDPÕú�VD\ÕOÕU��  

Bununla birlikte�� .DQXQ�� K�N�PV�]O�÷�Q� JHoPLúH� \|QHOLN� HWNLVLQH� LVWLVQDODU�
JHWLUPLúWLU��%X�LVWLVQDODU��JHoPLúH�HWNLOL�ROPDQÕQ�DGLO�ROPD\DFD÷Õ�NDEXO�HGLOHQ�GXUXPODU�
içindir. Buna göre, hak sahibinin kötü niyetli olarak hareket etmesinden kaynaklanan, 

]DUDUÕQ� JLGHULOPHVLQH� LOLúNLQ� WD]PLQDW� WDOHSOHUL� VDNOÕ� NDOPDN� �]HUH�� KDNNÕQ� K�N�PV�]�
VD\ÕOPDVÕQGDQ� |QFH�� V|]� NRQXVX� KDNND� WHFDY�]� QHGHQL\OH� YHULOHQ� YH� KXNXNHQ�
NHVLQOHúPLú� YH� X\JXODQPÕú� NDUDUODU�� EX� GXUXPGDQ� HWNLOHQPH]� �%LWdHú.� P������D���
gUQH÷LQ��NHVLQOHúPLú�KDFL]�YH�X\JXODQPÕú�WHGELU�NDUDUODUÕ�K�N�PV�]O�NWHQ�HWNLOHQPH]��
.H]D�� KDNNÕQ� K�N�PV�]O�÷�QH� NDUDU� YHULOPHGHQ� |QFH� \DSÕOPÕú� YH� X\JXODQPÕú� OLVDQV�
V|]OHúPHOHUL�GH�EX�GXUXPGDQ�HWNLOHQPH]��%LWdHú.�P������E� 1184��$QFDN��KDNOÕ�VHEHSOHU�
YH�KDNNDQL\HW� LONHVL�GLNNDWH�DOÕQDUDN�� OLVDQV�V|]OHúPHVL�X\DUÕQFD�|GHQPLú�RODQ�EHGHOLQ�
NÕVPHQ� YH\D� WDPDPHQ� LDGH� HGLOLS� HGLOPH\HFH÷LQH�PDKNHPHFH� NDUDU� YHULOLU� �%LWdHú.�
P��������%XUDGD�EHGHOL�LDGH�HGHFHN�RODQ��JHUoHN�ROPD\DQ�KDN�VDKLELGLU��%X�NLúLQLQ�DOPÕú�
ROGX÷X� OLVDQV� EHGHOLQL� NÕVPHQ� YH\D� WDPDPHQ� LDGH� HGLS� HWPHPHVL� KDNOÕ� VHEHSOHU� YH�
KDNNDQL\HW� LONHVLQLQ� JHUHNWLUPHVL� KkOLQGHGLU�� gUQH÷LQ�� OLVDQV� V|]OHúPHVL� LOH� oHúLGLQ�
�UHWLPL� YH� oR÷DOWÕP� KDNNÕQÕ� DOPÕú� NLúL�� JHUoHNOHúWLUGL÷L� �UHWLP� YH� oR÷DOWÕP� GÕúÕQGD��
oHúLGLQ� \HQL� �UHWLPL� YH� oR÷DOWÕPÕQÕ� \DSDPD\DFDNWÕU�� %X� durumda, lisans bedelinin 

NÕVPHQ�LDGHVL�KDNNDQL\HW�JHUH÷LGLU� 
/LVDQV�V|]OHúPHVLQLQ�VDGHFH�\DSÕOPÕú�ROPDVÕ��K�N�PV�]O�NWHQ�HWNLOHQPHPH�LoLQ�

\HWHUOL� ROPD\ÕS�� EX� V|]OHúPHQLQ� X\JXODQPÕú� GD� ROPDVÕ� JHUHNLU�� 8\JXODQPÕú� ROPDGDQ�
NDVWHGLOHQ�� ³WDVDUUXI´� LúOHPLQLQ� JHUoHNOHúPHVL� YH� EXQD� GD\DQÕODUDN� KDNNÕQ� ILLOHQ�
NXOODQÕOPDVÕQD� YH\D� EXQD� LOLúNLQ� KD]ÕUOÕNODUD� EDúODQÕOPÕú� ROPDVÕ�� �UHWLOHQ� PDWHU\DOLQ�
GHSRODQPÕú�YH\D�VDWÕúD�DU]HGLOPLú�ROPDVÕGÕU1185��$QFDN��EX�K�NPH�GD\DQÕODUDN��VLSDULúL�

                                                
1184� *HQLú� ELOJL� LoLQ� EN]�� %|O�P� ��� �� ��� ,,�� &395� P������¶GH�� \DUJÕODPD� VRQXFX� KDN� VDKLSOL÷LQGH�
GH÷LúLNOL÷LQ�VLFLOH�WHVFLO�HGLOPHVLQGHQ�sonra��NXOODQÕP�YH\D�GL÷HU�KDNODUÕQ�ND\EHGLOHFH÷L�LIDGH�HGLOPLúWLU��
%XQXQOD� ELUOLNWH�� � &395�P������� YH� �¶GH�� NLúL� N|W�� QL\HWOL� ROPDGÕNoD�� KDN� VDKLELQLQ� L]QLQL� JHUHNWLUHQ�
eylemleUL� X\JXODPDVÕ� YH\D� HWNLOL� YH� JHUoHN� KD]ÕUOÕNODU� \DSPDVÕ� �|UQH÷LQ�� oHúLGLQ� �UHWLOPHVL� YH�
SD]DUODQPDVÕ� LoLQ�]DPDQ�YH�SDUD�KDUFDPDVÕ�� KkOLQGH�� EXQODUÕ� \DSPD\D�GHYDP�HGHELOPHVL� LoLQ�� \HQL�KDN�
VDKLELQGHQ�EDVLW�OLVDQV�DOPÕú�ROPDVÕ�úDUWÕQD�WkEL�WXWXOPXúWXU��%X�NLúLOHULQ��\HQL�KDN�VDKLELQLQ�VLFLOH�WHVFLO�
HGLOGL÷LQLQ�NHQGLOHULQH�ELOGLULOPHVLQGHQ�VRQUD��EHOOL�V�UH�LoLQGH�EDVLW�OLVDQV�LVWHPH�KDNODUÕQÕQ�ROGX÷X�LIDGH�
HGLOPLúWLU��� 
1185�%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�SDWHQWWH�K�N�PV�]O�NOH�LOJLOL�RODUDN�EN]��7HNLQDOS��D�J�H., s. 572.   
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DOÕQPÕú�RODQODU�GDKLO��\HQL��UHWLP�\DSÕODmaz1186��'ROD\ÕVÕ\OD�� OLVDQV�DODQ��ELWNL�oHúLGLQL�
�UHWPHN� �]HUH� KD]ÕUOÕNODUD� EDúODPÕú� LVH� RQX� �UHWHELOHFHNWLU�� %XQD� NDUúÕOÕN� EX� �UHWLP�
ELWWLNWHQ� VRQUD�� \HQL� ELU� �UHWLPGH� EXOXQDPD\DFDNWÕU�� /LVDQV� EHGHOLQLQ� |GHQPHVL� GH�
uygulama olarak kabul edilmelidir1187. Sonuç LWLEDUL\OH�� WDVDUUXI� LúOHPL� ROVD� ELOH�� EX�
DQODPGD�ELU�X\JXODPD�\RNVD��EX�V|]OHúPHOHU�K�N�PV�]O�NWHQ�HWNLOHQHFHNWLU1188. 

 

�����øSWDO� 
,VODKoÕ�KDNNÕ�YHULOGLNWHQ� VRQUD��ED]Õ�KkOOHUGH�� ÕVODKoÕ�KDNNÕ�%DNDQOÕN� WDUDIÕQGDQ�

(re’sen) iptal edilir.  

Bu hâllerden biri, çHúLGLQ� ÕVODKoÕ�KDNNÕ�YHULOGLNWHQ�VRQUD��DUWÕN�\HNQHVDNOÕN�YH\D�
GXUXOPXúOXN� úDUWÕQÕ� NDUúÕODPDPDVÕ�� \DQL� JHQHWLN� \DSÕVÕQÕ� GHYDP� HWWLUPHPHVLGLU�
�%LWdHú.�P������1189��+DN�VDKLEL��KDNNÕ�\�U�UO�NWH�NDOGÕ÷Õ�V�UHFH��NRUXQDQ�oHúLGLQ�YH\D�
\HULQH� J|UH� NDOÕWVDO� NÕVÕPODUÕQÕQ� JHQHWLN� \DSÕODUÕQÕQ� �\DQL� NDOÕWVDO� |]HOOLNOHULQL� WDúÕ\DQ�
oR÷DOWÕP�PDWHU\DOOHULQLQ���GHYDPÕQGDQ�VRUXPOX�WXWXOPXúWXU��%LWdHú.�P�������� 

,VODKoÕ� KDNNÕ� LoLQ� \DSÕODQ� EDúYXUXGD� KDN� VDKLEL�� oR÷DOWÕP� PDWHU\DOLQLQ� WHNQLN�
DoÕGDQ�LQFHOHQPHVL�LoLQ�QXPXQH�YHUPHNWH��*HQHO�0�G�UO�N�EX�QXPXQHOHULQ�ELU�NÕVPÕQÕ�
WHNQLN� LQFHOHPHGH� NXOODQPDNWD�� ELU� NÕVPÕQÕ� GD� úDKLW� QXPXQH� RODUDN� VDNODPDNWDGÕU��
,VODKoÕ� KDNNÕQÕQ� WHFLOGHQ� VRQUD� YH� NRUXPD� V�UHVL� LoLQGH�� oHúLGLQ� JHQHWLN� \DSÕVÕQÕQ�
GHYDPÕQGDQ� ú�SKH� KkOLQGH�� *HQHO�0�G�UO�N�� KDN� VDKLELQH� �o� D\OÕN� ELU� V�UH� YHUHUHN��
NRUXQDQ� oHúLGLQ� YH\D� \HULQH� J|UH� NDOÕWVDO� NÕVÕPODUÕQ� \HWHUOL� PLNWDUGD� QXPXQHVLQL�
NHQGLVLQH� YH\D� EHOLUOHGL÷L� \HWNLOL� NXUXOXúD�� oHúLGLQ� QXPXQHVL� ROPDN� YH\D� PHYFXW�
QXPXQH\L� \HQLOHPHN� YH\D� oHúLGLQ� NRUXQPDVÕ� LoLQ� GL÷HU� oHúLWOHUOH� NDUúÕODúWÕUPDOÕ�
LQFHOHPHVLQLQ� \DSÕOPDVÕQÕ� VD÷ODPDN� DPDFÕ\OD� YHULOPHVLQL� LVWHU� �%LWdHú.� P��������
dHúLGH� DLW� QXPXQH�� *HQHO� 0�G�UO�÷�Q� JHUHNOL� J|UPHVL� KkOLQGH�� KDN� VDKLEL� NLúL�
WDUDIÕQGDQ�GD�%DNDQOÕN�DGÕQD�PXKDID]D�HGLOHELOLU��%LWdHú.�P������� 

dHúLGLQ� JHQHWLN� \DSÕVÕQÕ� GHYDP� HWWLULS� HWWLUPHGL÷L�� ÕVODKoÕ� KDNNÕ� WDUDIÕQGDQ�
VD÷ODQDQ� ELOJL�� EHOJH� YH� PDWHU\DOOHUOH� J|VWHULOHELOLU�� $QFDN� JHQHWLN� \DSÕQÕQ� GHYDPÕ�
KXVXVXQGD�%DNDQOÕN�YH\D�%DNDQOÕ÷ÕQ�EHOLUOHGL÷L�NXUXOXú�ú�SKH\H�G�úHU�YH�EX�ú�SKH�GH�
ÕVODKoÕQÕQ�VD÷ODGÕ÷Õ�ELOJL��EHOJH�YH�PDWHU\DOOHUGHQ�JLGHULOHPH]VH��%DNDQOÕN��oHúLGLQ�YH\D�
\HULQH�J|UH�NDOÕWVDO�NÕVÕPODUÕQ�JHQHWLN�\DSÕVÕQÕQ�GHYDP�HGLS�HWPHGL÷LQLQ�DUDúWÕUÕOPDVÕQÕ�
LVWHU��%LWdHú.�P��������%X�DUDúWÕUPD��KDN�VDKLEL�WDUDIÕQGDQ�VD÷ODQDQ�PDWHU\DO�LOH�oHúLW�
özellik belgeVLQGHNL� ELOJLOHULQ� YH� QXPXQHOHULQ� \HWLúWLUPH� WHVWOHUL� YH� GL÷HU� WHVWOHU�
\DSÕODUDN� NDUúÕODúWÕUÕOPDODUÕQÕ� LoHULU� �%LWdHú.� P�������� %X� DUDúWÕUPDODU� QHWLFHVLQGH��
                                                
1186 Patentte hükümsüzlükle ilgili olarak bkz. Tekinalp, a.g.e., s. 572. 
1187 Patentte hükümsüzlükle ilgili olarak bkz. Tekinalp, a.g.e., s. 572. 
1188 Patentte hükümsüzlükle ilgili olarak bkz. Tekinalp, a.g.e., s. 572. 
1189 Benzer düzenleme için bkz. UPOV m.22/1 (a); CPVR m.21/1. 
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JHQHWLN�\DSÕQÕQ�GHYDP�HWPHGL÷L�RUWD\D�oÕNDUVD��ÕVODKoÕ�KDNNÕ�LSWDO�HGLOPHGHQ�|QFH�KDN�
sahibinin gör�ú��DOÕQÕU��%LWdHú.�P�������� 

,VODKoÕ� KDNNÕ� VDKLEL�� WHVFLOGHQ� VRQUD� \DSPDVÕ� JHUHNHQ� EX� \�N�PO�O�NOHUL�
\DSPD]VD� YH\D� EX� \�N�PO�O�÷�� \HULQH� JHWLUPHNOH� ELUOLNWH� oHúLGLQ� )<'� |]HOOL÷LQL�
ND\EHWWL÷L� WHVSLW� HGLOLUVH�� ÕVODKoÕ� KDNNÕ� UH¶VHQ� LSWDO� HGLOHFHNWLU� �%LWdHú. m.48/1). 

*|U�OG�÷�� �]HUH�� ELWNL� ÕVODKoÕVÕ�� VDGHFH� ÕVODKoÕ� KDNNÕ� DOÕUNHQ� oHúLGLQLQ� \HNQHVDN� YH�
GXUXOPXú� ROGX÷XQX� LOHUL� V�UHPH\HFHNWLU�� <HNQHVDNOÕN� YH� GXUXOPXúOXN� úDUWODUÕ�� ÕVODKoÕ�
KDNNÕ�LoLQ�|QJ|U�OHQ�NRUXPD�V�UHVLQFH�NDUúÕODQPDVÕ�JHUHNPHNWHGLU1190.  

 øSWDO�LoLQ�GL÷HU�ELU�KkO��ÕVODKoÕQÕQ�P���¶GHNL�\�N�PO�O�NOHULQL�\HULQH�JHWLUPHPHVL��
\DQL�oHúLGLQ��\HNQHVDNOÕN��GXUXOPXúOXN��|]HOOLNOHULQL�PXKDID]D�HWWL÷LQL�GR÷UXODPDN�LoLQ�
JHUHNOL� ELOJL�� EHOJH� YH�PDWHU\DOL� YHUPHPHVLGLU� �%LWdHú.�P������ YH� ��D�1191�� %DNDQOÕN�
(Genel MüG�UO�N�� YH\D�%DNDQOÕ÷ÕQ� EHOLUOHGL÷L� ELU� NXUXOXúXQ�� oHúLGLQ� YH\D� \HULQH� J|UH�
NDOÕWVDO�NÕVÕPODUÕQÕQ�JHQHWLN�\DSÕODUÕQÕQ�GHYDP�HGLS�HWPHGL÷LQL�DUDúWÕUPDVÕ� LoLQ�JHUHNOL�
ELOJL�� EHOJH� YH�PDWHU\DOL�� KDN� VDKLEL� VD÷ODPDNOD� \�N�PO�G�U� �%LWdHú.�P�������� (÷HU�
ÕVODKoÕ� KDNNÕ� VDKLEL�� EX� ELOJL�� EHOJH� YH� PDWHU\DOL�� NHQGLVLQH� YHULOHQ� V�UH� LoLQGH�
VD÷ODPD]VD��ÕVODKoÕ�KDNNÕ�LSWDO�HGLOLU� 
 ,VODKoÕ�KDNNÕQÕQ�LSWDOL�LoLQ�ELU�GL÷HU�KkO��oHúLW�LVPLQLQ�PDKNHPH�WDUDIÕQGDQ�LSWDO�
HGLOPHVL�KkOLQGH��%DNDQOÕNoD�EHOLUOHQHQ�V�UH�LoLQGH��KDN�VDKLEL�WDUDIÕQGDQ�\HQL�ELU�LVLP�
ELOGLULOPHPHVLGLU��%LWdHú.�P������YH���E�1192��,VODKoÕ�KDNNÕ�VDKLEL��|QHUGL÷L�JHoLFL�LVPLQ�
%DNDQOÕNoD� X\JXQ�EXOXQPDVÕ� KkOLQGH��EX� LVLP�%�OWHQGH�\D\ÕPODQÕU� �%LWdHú.�P��������
%X�LVPH�NDUúÕ�\D\ÕPGDQ�LWLEDUHQ��o�D\�LoLQGH�LWLUD]�HGLOHELOLU��%LWdHú.�P��������øWLUD]�YH�
J|U�úOHU��EDúYXUX�VDKLELQH�ELOGLULOHUHN�RWX]�J�Q� LoLQGH�FHYDS�YHUPHVL� LVWHQLU� �%LWdHú.�
P��������%DúYXUX�VDKLEL�\HQL�ELU�LVLP�|QHULUVH��JHoLFL�LVPLQ�NHVLQOHúPHVL�LúOHPOHUL�WHNUDU�
HGLOLU��(÷HU�FHYDS�YHUPH]VH�EDúYXUX�UHGGHGLOLU��%LWdHú.�P��������,VODKoÕ�KDNNÕ�VDKLEL��
\HQL� ELU� LVLP� |QHUPH\LS�� \DSÕODQ� LWLUD]ÕQ� NDEXO�� NDUDUÕQD� NDUúÕ� RWX]� J�Q� LoLQGH� GDYD�
açabilir (m.41/4)1193�� %X� GDYD� QHWLFHVL�� oHúLW� LVPL� LSWDO� HGLOPLú� ROXUVD�� %DNDQOÕN� KDN�
sahibine yeni bir isim bildirmesi için bir süre verir. Bu süre içinde yeni bir isim 

ELOGLULOPH]VH��ÕVODKoÕ�KDNNÕ�LSWDO�HGLOLU��*|U�OG�÷���]HUH��ÕVODKoÕ�KDNNÕ�VDKLEL��\HQL�LVPL��
KDNNÕ�LSWDO�HGLOPHGHQ�|QFH�ELOGLUPHN�]RUXQGDGÕU��(÷HU�ÕVODKoÕ�\HQL�ELU�LVLP�ELOGLUPHGL÷L�
LoLQ� KDNNÕ� LSWDO� HGLOPLúVH�� LSWDOGHQ� VRQUD� DUWÕN� \HQL� ELU� LVLP� ELOGLUHPH]� �8329�
P������E�LLL���=LUD�KDN�LOHUL\H�HWNLOL�RODUDN�LSWDO�HGLOPLúWLU��$QFDN�EX�GXUXPGD��NLúL�H÷HU�

                                                
1190 Bkz. Bölüm 4, § 2, III. 
1191 Benzer düzenleme için bkz. UPOV m.22/1(b) (i); CPVR m.21/2 (a). 
1192 Benzer düzenleme için bkz. UPOV m.22/1(b) (i); CPVR m.21/2 (a). 
1193� øWLUD]ÕQ�NDEXO�QH�YH\D�UHGGLQH�LOLúNLQ�%DNDQOÕN�WDUDIÕQGDQ�DOÕQDQ�JHUHNoHOL�NDUDUODUD�NDUúÕ�� WHEOL÷GHQ�
LWLEDUHQ�RWX]�J�Q�LoLQGH�GDYD�DoÕODELOLU��%LWdHú.�P������� 
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oHúLGL� \HQLOLN� �YH� )<'�� úDUWÕQÕ� KkOk� NDUúÕOÕ\RUVD�� \HQL� ELU� EDúYXUX� \DSDELOPHOLGLU��
<DSÕODFDN�LNLQFL�EDúYXUX��LON�EDúYXUXGDQ�D\UÕ�LQFHOHQPHOLGLU�� 

1991 UPOV ve CPVR, ELU� GL÷HU� LSWDO� QHGHQL� RODUDN�� KDNNÕQ� \�U�UO�NWH�
NDODELOPHVL�LoLQ�JHUHNOL�RODQ��FUHWOHULQ�|GHQPHPHVL�KkOLQL�|QJ|UP�úW�U��8329�P�������
E�LL�� &395� P������F��� .DQXQXPX]GD� LVH� \ÕOOÕN� �FUHWOHULQ� |GHQPHPHVL�� � KDNNÕQ�
NHQGLOL÷LQGHQ�VRQD�HUPH�QHGHQL�RODUDN�G�]HQOHPLúWLU1194��<ÕOOÕN��FUHW�GÕúÕQGD�NDODQ�GL÷HU�
�FUHWOHULQ� |GHQPHPHVL� LVH�� EX� �FUHWOHULQ� |GHQPHVL\OH� LOJLOL� LúOHPOHULQ� \DSÕOPDPDVÕ�
VRQXFXQX�GR÷XUXU��%LWdHú.�<|Q��P�������� 

&395�� KDN� VDKLEL� YH\D� KDOHIOHULQLQ� ÕVODKoÕ� KDNNÕQÕ�� ÕVODKoÕ� KDNNÕ� DOPDN� LoLQ�
&395¶\H� EDúYXUX� KDNNÕ� ROPD\DQ� ELU� NLúL\H� GHYUHWPHVL� KkOLQL bir iptal nedeni olarak 

G�]HQOHPLúWLU� >P������ �G�@�� %X� K�N�P�� 7RSOXOXN� ÕVODKoÕ� KDNNÕQÕQ�� D\QÕ� W�UOHU� LoLQ�
NRUXPD� VD÷ODPD\DQ� �ONH� YDWDQGDúODUÕQD� GHYULQL� |QOHPHNWHdir1195. Keza, bu hüküm 

XOXVDO�PXDPHOH� LONHVLQLQ� GH� ELU� VRQXFXGXU��+XNXNXPX]GD� GD� �����8329¶GD� ROGX÷X�
JLEL��XOXVDO�PXDPHOH� LONHVL�NDEXO�HGLOPLúWLU��%X�GHPHNWLU�NL��NDQDDWLPL]FH��P���JHUH÷L�
ÕVODKoÕ�KDNNÕ�NRUXPDVÕQGDQ�\DUDUODQPD\DFDN�NLúLOHUH�KDNNÕQ�GHYUL�KkOLQde, devralan bu 

KDNODUÕ� NXOODQDPD\DFDNWÕU�� %XQD� NDUúÕOÕN�� EX� GXUXP�� ÕVODKoÕ� KDNNÕQÕQ� LSWDOL� VRQXFXQX�
GR÷XUPD]� 

'L÷HU� \DQGDQ�� ����� 8329� P�����¶GH� \XNDUÕGD� VD\ÕODQ� EX� iptal nedenleri 

GÕúÕQGD�ELU�QHGHQOH� ÕVODKoÕ�KDNNÕQÕQ� LSWDO�HGLOHPH\HFH÷L� LIDGH�HGLOPLúWLU� Kanaatimizce 

GH�KXNXNXPX]GDNL� LSWDO�QHGHQOHUL� VÕQÕUOÕ� VD\ÕGD�G�]HQOHQPLúWLU��%X�QHGHQOHUGHQ�EDúND�
ELU�QHGHQ�LoLQ�ÕVODKoÕ�KDNNÕ�LSWDO�HGLOHPH\HFHNWLU�� 

&395�X\DUÕQFD��LSWDO��LOHUL\H�HWNLOL�VRQXoODU�GR÷XUXU��P��������%XQXQOD�ELUOLNWH��
iptal nedeninin, iptalGHQ�|QFH�ELU� ]DPDQ�QRNWDVÕQGD� ]DWHQ�PHYFXW� ROGX÷X�EHOLUOHQLUVH��
iptal o andan itibaren etkili olur (CPVR m.21/1, ilk cümle). Kanunumuzda böyle bir 

G�]HQOHPH� \DSÕOPDPÕúWÕU��'ROD\ÕVÕ\OD�� LSWDOLQ�� LSWDO� NDUDUÕ� YHULOGLNWHQ� VRQUDNL� ROD\ODUD�
X\JXODQPDVÕQÕ�NDEXO�HWPHN�JHUHNLU��=LUD�� LSWDO��K�N�PV�]O�NWHQ�IDUNOÕ�RODUDN�JHOHFH÷H�
HWNLOLGLU��.H]D��%LWdHú.�P�����¶GH�LSWDO�NDUDUÕQÕQ��N�W�÷H�ND\GHGLOPH�WDULKLQGHQ�LWLEDUHQ�
\�U�UO�÷H�JLUHFH÷L�LIDGH�HGLOPLúWLU�  

 %DNDQOÕN��LSWDOH�UHVHQ�NDUDU�YHUPHNWHGLU��%DNDQOÕN�LSWDO�QHGHnlerinin mevcudiyeti 

KkOLQGH�NHQGLOL÷LQGHQ�KDUHNHWH�JHoHELOHFH÷L�JLEL���o�QF��NLúLOHU��EDúYXUX�YH�WHVFLOH�LWLUD]�
HWPHOHUL�QHWLFHVL�GH� LSWDOH�NDUDU�YHUHELOLU� �%LWdHú.�P�����P����YH�P�������%X�LWLUD]ODU�
QHWLFHVLQGH� %DNDQOÕN�� ÕVODKoÕ� KDNNÕQÕ� LSWDO� HGHELOLU�� øSWDO� NDUDUÕ�� .�W�÷H� ND\GHGLOGL÷L�
WDULKWHQ� LWLEDUHQ� RWX]� J�Q� LoLQGH� %�OWHQGH� \D\ÕPODQÕU� �%LWdHú.� P�������� %DNDQOÕN�
WDUDIÕQGDQ�DOÕQDQ�EX�LSWDO�NDUDUÕQD�NDUúÕ�\DUJÕ�\ROX�DoÕNWÕU� 
                                                
1194 Bkz. Bölüm 7, § 3. 
1195 Kooij, a.g.e., s. 48. 
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§ 3. Sona Erme 

 %LWdHú.¶GD�� KDNNÕQ� NHQGLOL÷LQGHQ� VRQD� HUPH� QHGHQOHUL�� NRUXPD� V�resinin 

GROPDVÕ�� YD]JHoPH� YH� \ÕOOÕN� �FUHWLQ� |GHQPHPHVL� úHNOLQGH� EHOLUOHQPLúWLU� �P������ %X�
VHEHSOHU� JHUoHNOHúLQFH�� ELU� PDKNHPH� NDUDUÕQD� JHUHN� ROPDNVÕ]ÕQ� ÕVODKoÕ� KDNNÕ�
NHQGLOL÷LQGHQ�VRQD�HUPHNWHGLU� 

,VODKoÕ�KDNNÕQÕQ�NHQGLOL÷LQGHQ�VRQUD�HUPHVL�KkOLQGH��KDN�NRQXVX�oHúLW��VRQD�HUPH�
QHGHQLQLQ�JHUoHNOHúWL÷L�WDULKWHQ�LWLEDUHQ�XPXPXQ�PDOÕ�VD\ÕOÕU��%LWdHú.�P�������%LWdHú.�
<|Q�� P�������� $UWÕN� EX� V�UHGHQ� VRQUD�� EX� oHúLGL� NXOODQPDN� LoLQ� KDN� VDKLELQGHQ� L]LQ�
almak gerekmez.  

'L÷HU� \DQGDQ�� KDNNÕQ� VRQD� HUPHVL� LOH� K�N�PV�]O�÷�� DUDVÕQGD� IDUN�
EXOXQPDNWDGÕU�� %X� IDUNODUGDQ� ELUL�� K�N�PV�]O�÷�Q� JHoPLúH� HWNLOL� ROPDVÕQD� NDUúÕQ��
KDNNÕQ�NHQGLOL÷LQGHQ�VRQD�HUPHVLQLQ�JHOHFH÷H�HWNLOL�ROPDVÕGÕU��'L÷HU�ELU�LIDGH\OH��ÕVODKoÕ�
KDNNÕQÕQ� VRQD� HUPHVL�� VRQD� HUPH� VHEHELQLQ� JHUoHNOHúWL÷L� DQGDQ� LWLEDren hüküm ifade 

HGHU�� +DNNÕQ� VRQD� HUPHVL� LOH� K�N�PV�]O�÷�� DUDVÕQGDNL� ELU� GL÷HU� IDUN� GD��
K�N�PV�]O�÷�QH� NDUDU� YHULOPLú� RODQ� KDN�� DOH\KLQGH� K�N�PV�]O�N� NDUDUÕ� DOÕQPÕú� NLúL�
WDUDIÕQGDQ��\DQL� HVNL�KDN�VDKLEL� WDUDIÕQGDQ�ELU�GDKD�NXOODQÕODPDPDVÕQD�NDUúÕQ�� � ÕVODKoÕ�
KDNNÕ� VRQD� HUPLú� oHúLGL�� KHUNHV� JLEL� HVNL� KDN� VDKLEL� GH� NXOODQDELOLU1196. Hem 

K�N�PV�]O�N��KHP�GH�VRQD�HUPH�VHEHSOHUL�VÕQÕUOÕ�VD\ÕGDGÕU1197.  

+DNNÕQ� NHQGLOL÷LQGHQ� VRQD� HUPHVL� KkOLQGH� EX� KXVXV�� ÕVODKoÕ� KDNNÕ� VLFLOLQH�
ND\GHGLOHUHN�� \D\ÕQODQDFDN� LON� %�OWHQGH� � LOkQ� HGLOLU� �%LWdHú.� P������� %LWdHú.�<|Q��
m.38/2).  

,VODKoÕ�KDNODUÕQÕQ�NRUXQPDVÕ�J|UHYL�LOH�LOJLOL�X\JXODPD\Õ�*HQHO�0�G�UO�N�DGÕQD�
\�U�WHQ� NXUXOXú�� YDUVD� NRUXPD� KDNNÕ� VRQD� HUHQ� oHúLGH� DLW� NHQGLVLQGH� EXOXQDQ� úDKLW�
QXPXQH\L�� �ONHGHNL� JHQ� ND\QDNODUÕQÕ� PXKDID]D� Hden merkezlerden birine gönderir 

�%LWdHú.�<|Q��P������� 
 

I. Koruma Süresinin Sona Ermesiyle 

,VODKoÕ�KDNNÕ��PXD\\HQ�ELU� V�UH� LoLQ� WDQÕQDFDNWÕU� ������8329�P��������8329�
koruma için minimum süreler EHOLUOHPLúWLU� %XQD�J|UH��NRUXPD�V�UHVL��ÕVODKoÕ�KDNNÕQÕQ�
verLOPHVLQGHQ�LWLEDUHQ����\ÕOGDQ�GDKD�NÕVD�ROPDPDOÕ��D÷Do�YH�DVPD�LoLQ�EHOLUOHQHQ�V�UH�
LVH����\ÕOGDQ�GDKD�NÕVD�ROPDPDOÕGÕU��8329�P��������+XNXNXPX]GD�EX�K�N�P�GLNNDWH�
DOÕQDUDN��V�UH��KDNNÕQ�WHVFLOLQGHQ�LWLEDUHQ����\ÕO��D÷Do��DVPD�YH�SDWDWHVOHU�LoLQ�LVH����\ÕO 

                                                
1196 Patent hukukuyla ilgili olarak bkz. Tekinalp, a.g.e., s. 568. 
1197 Patent hukukuyla ilgili olarak bkz. Tekinalp, a.g.e., s. 568. 
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RODUDN� EHOLUOHQPLúWLU� �P������1198�� %X� NRUXPD� V�UHVLQLQ� VRQD� HUPHVL�� WDNYLP� \ÕOÕ� VRQX�
LWLEDUL\OH�KHVDSODQDFDNWÕU��%LWdHú.�P������1199. 

.RUXPD� V�UHVL� EHOLUOHQLUNHQ�� oHúLWOHULQ� DLW� ROGX÷X� FLQV� YH� W�UOHULQ� EHOLUOL�
|]HOOLNOHUL�GLNNDWH�DOÕQPÕúWÕU��1LWHNLP��NRUXPD�V�UHOHULQLQ��D÷Do�YH�DVPD�LoLQ�GDKD�X]XQ�
NDEXO� HGLOPHVL�� EXQODUÕQ� PH\YH� YHUPH\H� EDúODPDGDQ� |QFH�� JHOLúPHOHULQLQ�
(büyümelerinin) daha uzun bir süre gerektirmesidir1200. Patateslerde ise, uzun zaman 

JHUHNWLUHQ�ÕVODK�XVXOOHUL�QHGHQL\OH�oHúLGH�|]HO�WHNQLN�SUREOHPOHU��EX�oHúLWOHULQ�GDKD�JHo�
ELU�GHYUHGH�NkUOÕ�KkOH�JHOHELOHFH÷L�DQODPÕQD�JHOPHNWHGLU1201.  

�����8329�6|]OHúPHVL�� EX� V�UHOHULQ�� D\QÕ� oHúLW� LoLQ� GL÷HU� ELU� �ONHGH� EDúYXUX�
\DSÕOGÕ÷Õ�� UHGGHGLOGL÷L� YH\D� VRQD� HUGL÷L� JHUHNoHVL\OH�� VÕQÕUODQGÕUÕODPD\DFD÷ÕQÕ�
EHOLUWPLúWLU� �P�������� %X� K�N�P�� NRUXPDQÕQ� ED÷ÕPVÕ]OÕ÷Õ� JHUHNoHVL\OH� JHWLULOPLúWLU��
'L÷HU�ELU�LIDGH\OH��ELU��ONHGH�EDúYXUX�\DSÕOPDVÕ�YH\D�EDúYXUXQX�R��ONHGH�UHGGL��GL÷HU�ELU�
�ONHGH�NRUXPD\Õ�HQJHOOHPH]��%XQXQOD�ELUOLNWH��EXUDGD�NRUXPD�V�UHVL�KHVDS�HGLOLUNHQ��LON�
EDúYXUX�WDULKL�GLNNDWH�DOÕQÕU��=LUD��LON�EDúYXUX�GROD\ÕVÕ\OD�U�oKDQ�KDNNÕ�WDOHS�HGLOPLúVH��
EX�EDúYXUX�WDULKL�GL÷HU�ELU�EDúYXUXQXQ�GD�EDúYXUX�WDULKL�VD\ÕOÕU��%LWdHú.�P��������(÷HU�
EX� K�N�P� NDEXO� HGLOPHVH\GL�� ELU� NLúL� 8329¶D� �\H� ELU� �ONHGH� NRUXPD� HOGH� HWWLNWHQ�
sonrD��U�oKDQ�KDNNÕQÕ�LOHUL�V�U�S�GL÷HU��ONHOHUGH�GH�IDUNOÕ�IDUNOÕ�]DPDQODUGD�NRUXPD�HOGH�
HGHELOLU��GROD\ÕVÕ\OD�GD�NRUXPD�V�UHVLQL�X]DWDELOLUGL� 
 �,VODKoÕ�KDNNÕ�G�]HQOHPHOHULQGH�NDEXO�HGLOHQ�EX�V�UHOHU��SDWHQW�KXNXNXQGD�EXOXú�
VDKLELQH� WDQÕQDQ� V�UHGHQ� GDKD� ID]ODGÕU�� =LUD�� SDWHQWLQ� NRUXQPDVÕ� LoLQ� |QJ|U�OHQ� V�UH��
JHQHOGH����\ÕOGÕU1202. 

 *RVV�� ÕVODKoÕ� KDNNÕ� LoLQ� |QJ|U�OHQ� ��� \ÕOOÕN� EX� V�UHQLQ� X]XQ� ROGX÷XQX� LIDGH�
HWPHNWHGLU�� <D]DUD� J|UH�� NRUXPD� V�UHVL� �]�P� YH� D÷DoODU� KDULo� \HGL� \ÕOD� NDGDU�
NÕVDOWÕOPDVÕQD�NDUúÕOÕN��\HQL�ELWNL�ÕVODKÕQÕ�WHúYLN�HWPHN�LoLQ�ÕVODKoÕ\D��|UQH÷LQ��DUDúWÕUPD��
oLIWoL�LVWLVQDVÕQD�\HU�YHUPH\HUHN��GDKD�NXYYHWOL�ELU�NRUXPD�WDQÕPDN�JHUHNLU1203. Böylece, 

WRKXP�úLUNHWOHUL�� ÕVODKoÕ�KDNNÕ�GÕúÕQGD��DOÕQPDVÕ�GDKD�SDKDOÕ�RODQ�SDWHQW�YH\D� WLFDUv� VÕU�

                                                
1198�&395¶GH�GH�EX�V�UHOHU����\ÕO�YH�D÷Do�YH�DVPDODU�LoLQ����\ÕO�RODUDN�EHOLUOHQPLúWLU��P���������$\UÕFD�$%�
.RQVH\LQH� EX� V�UHOHUL� ED]Õ� FLQV� YH\D� W�UOHU� LoLQ� EHú� \ÕO� GDKD� X]DWDELOPH� KDNNÕ� YHULOPLúWLU�� .RQVH\� GH��
SDWDWHVOHU� LoLQ�EX�V�UH\L�DUWÕUPÕúWÕU��&RXQFLO�5HJXODWLRQ�1R��������������'HFHPEHU�������2-�1R��/�����
�����������$PHULNDQ�,VODKoÕ�+DNNÕ�.DQXQXQGD��393$��GD��ÕVODKoÕ�KDNNÕ�LoLQ�NRUXPD�V�UHVL����\ÕO��D÷Do�YH�
�]�P�DVPDODUÕ� LoLQ����\ÕO�ROXS��EX�V�UH�VHUWLILNDQÕQ�\D\ÕPÕ�WDULKLQGH�LWLEDUHQ�EDúODU����8�6�&������E�����
$QFDN�86'$�6HNUHWHULQH�EX�V�UH\L�NÕVDOWDELOPH�\HWNLVL�GH�YHULOPLúWLU��%XQD�J|UH��³H÷HU�VHUWLILND�JHoHUOL�
EDúYXUX� WDULKLQGHQ� LWLEDUHQ� �o� \ÕO� LoLQGH� \D\ÕQODQPDPÕúVD�� 6HNUHWHU� WDUDIÕQGDQ� EDúYXUDQD� DWIHGLOHQ��
EDúYXUXQXQ� LQFHOHQPHVLQGH� PH\GDQD� JHOHQ� JHFLNPH� PLNWDUÕ� NDGDU�� 86'$� EX� V�UH\L� NÕVDOWDELOLU´� ���
U.S.C.2483/b,2).   
1199�$\QÕ�G�]HQOHPH�LoLQ�EN]��&395�P������ 
1200� .RRLM�� D�J�H��� V�� ���� .H]D�� �]�P� YH� DVPDODU� LoLQ� \HQLOL÷LQ� EHOLUOHQPHVLQGH� GH� IDUNOÕ� V�UHOHU�
EHOLUOHQPLúWLU��%LWdHú.�P������ 
1201 Kooij, a.g.e., s. 45.   
1202 Bkz. EPC m.63/1; PatKHK m.72. 
1203 Goss, a.g.m., s. 1399. 
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NRUXPDVÕ� JLEL� \ROODUOD� NRUXPD� HOGH� HWPH� oDEDVÕ� LoLQH� JLUPH\HFHNWLU1204. Keza, yazara 

J|UH��EX�\HGL�\ÕOOÕN�V�UH�� WRKXP�úLUNHWOHULQLQ�\DSWÕNODUÕ�\DWÕUÕPODUÕQ�NDUúÕOÕ÷ÕQÕ�DOPDODUÕ�
için yeterlidir1205�� %X� V�UHGHQ� VRQUD� DUWÕN�� oHúLW� YH� RQXQ� JHQHWLN� PDWHU\DOL� GL÷HU�
ÕVODKoÕODUÕQ� NXOODQÕPÕQD� KD]ÕU� ROXU1206�� %X� GXUXP�� GDKD� N�o�N� WRKXP� úLUNHWOHULQH�
P�FDGHOH� LPNkQÕ� VD÷ODGÕ÷ÕQGDQ�� UHNDEHWL� DUWÕUÕU�� DUWDQ� UHNDEHW�� oLIWoLOHU� LoLQ� WRKXP�
PDOL\HWOHULQL� D]DOWÕU�� EX� GD� VRQXoWD� W�NHWLFLOHU� LoLQ� GDKD� G�ú�N� JÕGD� IL\DWODUÕQD� \RO�
açar1207. Artan bu rekabet NDUúÕVÕQGD� WRKXP� úLUNHWOHUL� \HQL� oHúLWOHU� JHOLúWLUPH� LKWL\DFÕ�
KLVVHWWL÷LQGHQ�� EX� GXUXP� GD�� GDKD� ID]OD� JHQHWLN� PDWHU\DOLQ� YH� GDKD� ID]OD� ÕVODKODUÕQ�
\DSÕOPDVÕQÕ�GR÷XUXU1208.   

.DQDDWLPL]FH�� V�UHQLQ� NÕVDOWÕOPDVÕQD� NDUúÕOÕN�� oLIWoL� YH� DUDúWÕUPD� LVWLVQDVÕQÕQ�
NDOGÕUÕOPDVÕQÕ�|QJ|UHQ�E|\OH�ELU�VLVWHP��\DUDUOÕ�ROPD]��=LUD��N�o�N�oLIWoLOHUH�WRKXPODUÕ�
NXOODQPD� L]QL� YHULOPHPHVL�� HNRQRPLN� \|QGHQ� RQODUÕ� GDKD� ]RUOXNODU� LoLQH� LWHFHNWLU��
$\UÕFD��EX�\HGL�\ÕOOÕN�V�UH�LoLQGH�GL÷HU�NLúLOHU��EX�oHúLGL�ND\QDN�DODUDN�\HQL�oHúLWOHU�ÕVOah 

edemeyecektir.   

  

II. Vazgeçmeyle 

,VODKoÕ� KDNNÕ� VDKLELQLQ� KDNNÕQGDQ� YD]JHoPHVL�� ÕVODKoÕ� KDNNÕQÕ� VRQD� HUGLULU��
9D]JHoPH��WHN�WDUDIOÕ�ELU�LUDGH�EH\DQÕ�LOH�ROXU��,VODKoÕ�KDNNÕ�VDKLEL�EX�GXUXPGD��NRUXPD�
V�UHVL�GROPXú�JLEL�ELWNL�oHúLGLQL�KHUNHVLQ�NXOODQÕPÕQD�VHUEHVW�EÕUDNPDNWDGÕU�� 

9D]JHoPH�� NRUXPD� V�UHVL� GROPDGDQ� |QFH� \DSÕODELOLU�� =LUD�� NRUXPD� V�UHVL�
GROXQFD��oHúLW�]DWHQ�XPXPXQ�NXOODQÕPÕQD�VHUEHVW�KkOH�JHOLU�� 
 9D]JHoPH�� \HU� YH� NLúL� WRSOXOXNODUÕ� LoLQ� VÕQÕUODQGÕUÕOPÕú� ROXUVD�� EXUDGD� XPXP�
lehine bir vazgeçme GH÷LO�� |]HO� ELU� WDVDUUXI� QLWHOL÷LQGH� YD]JHoPH� ROXU�� gUQH÷LQ�� KDN�
VDKLEL�ELUGHQ�ID]OD�NLúL�LVH��EXQODUGDQ�ELUL�GL÷HUOHUL�OHKLQH�KDNNÕQGDQ�YD]JHoHELOLU��+DN�
VDKLEL�KDNNÕQÕ�EHOOL�ELU�\HUGHNL�NLúLOHUH�NDUúÕ�GD�NXOODQPD\DFD÷ÕQÕ�EH\DQ�HGHELOLU��%|\OH�
bir vazgeçmH�� VDGHFH� R� \HUOH� VÕQÕUOÕ� ROXS�� oHúLGL� XPXPXQ� ��ONHGHNL� W�P� LQVDQODUÕQ��
NXOODQÕPÕQD�VHUEHVW�KkOH�JHWLUPH]�� 

,VODKoÕ� KDNNÕ� VDKLEL�� KDNNÕQGDQ� YD]JHoPHGH� NXUDO� RODUDN� VHUEHVWWLU�� $QFDN��
ÕVODKoÕ��EDúNDVÕQD�OLVDQV�KDNNÕ�WDQÕPÕúVD�YH\D�.�W�÷H�ND\GHGLOPLú�EDúND�Kak sahipleri de 

�|UQH÷LQ��RUWDN�ÕVODKoÕ�YH\D�ÕVODKoÕ�KDNNÕ��]HULQGH�UHKLQ�KDNNÕ�VDKLEL��YDUVD��YD]JHoPH�
EXQODUÕQ�L]QLQH�WkELGLU��%LWdHú.�P������1209��$NVL�KkOGH��YD]JHoPH�ELU�VRQXo�GR÷XUPD]��
                                                
1204 Goss, a.g.m., s. 1435. 
1205 Goss, a.g.m., s. 1434-1435. 
1206 Goss, a.g.m., s. 1435. 
1207 Goss, a.g.m., s. 1435. 
1208 Goss, a.g.m., s. 1435. 
1209� 9D]JHoPH�� 3DW.+.� P������ 0DUN.+.� P����� (QG7DV.+.� P����� )6(.� P���¶GD� EHQ]HU� úHNLOGH�
G�]HQOHQPLúWLU� 
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\DQL��YD]JHoPH�EH\DQÕ��JHoHUOL�ROPD]��%X�EH\DQ�\DSÕOGÕ÷Õ�DQGDQ�LWLEDren geçersiz olup, 

GDKD� VRQUD� JHoHUOL� KkOH� JHOPH]�� gUQH÷LQ�� OLVDQV� DODQÕQ� L]QL� DOÕQPDGDQ� \DSÕODQ� EH\DQ�
EDúWDQ� LWLEDUHQ� JHoHUVL]� ROGX÷XQGDQ�� OLVDQV� V�UHVL� GROGXNWDQ� VRQUD�� GDKD�|QFH� \DSÕODQ�
YD]JHoPH� EH\DQÕQD� GD\DQÕODUDN�� ÕVODKoÕ� KDNNÕQD� NRQX� ELWNL� oHúLGL�� GL÷HU� NLúLOHUFH�
VHUEHVWoH�NXOODQÕODPD]�� 

+DN�VDKLELQLQ�KDNNÕQGDQ�YD]JHoHPH\HFH÷LQH�LOLúNLQ�GL÷HU�ELU�KkO�GH���o�QF��ELU�
NLúL� WDUDIÕQGDQ� oHúLW� �]HULQGH� KDN� VDKLSOL÷L� LGGLD� HGLOPHNWH� LVH�� RQXQ� UÕ]DVÕ� ROPDGDQ�
YD]JHoLOHPHPHVLGLU��%LWdHú.�P��������=LUD��oHúLW��]HULQGH�KDN�LGGLD�HGHQ��H÷HU�JHUoHN�
KDN�VDKLEL�LVH��GL÷HU�NLúLQLQ�\DSDFD÷Õ�YD]JHoPH�EH\DQÕQGDQ�HWNLOHQPHPHVL�JHUHNLU��+DN�
VDKLELQLQ� \DSPÕú� ROGX÷X� EH\DQ� JHoHUOL� ROVD\GÕ�� oHúLGL� KHUNHV� NXOODQDELOHFHNWL�� %X�
GXUXPGD�GD�JHUoHN�KDN�VDKLEL�]DUDUD�X÷UDPÕú�RODFDNWÕ�  

9D]JHoPH�EH\DQÕ�EHOOL�ELU�úHNOH�WkEL�WXWXOPXúWXU��%XQD�J|UH��YD]JHoPH��EH\DQÕQ�
\D]ÕOÕ�RODUDN�%DNDQOÕ÷D�ELOGLULOPHVL�KkOLQGH�JHoHUOL�ROXU��%LWdHú.�P��������9D]JHoPH��
N�W�÷H�ND\GHGLOGL÷L�WDULKWHQ�LWLEDUHQ�K�N�P�GR÷XUXU��%LWdHú.�P��������� 

 

III. Ücretlerin Ödenmemesiyle 

 ,VODKoÕ� KDNNÕ� LoLQ� |GHQHQ� �FUHWOHU�� LúOHP� �FUHWL� YH� \ÕOOÕN� �FUHW� ROPDN� �]HUH� LNL�
W�UO�G�U� �%LWdHú.� P�������� øúOHP� �FUHWL� LoLQH�� EDúYXUX� �FUHWL�� WHNQLN� LQFHOHPH�� LVLP�
inceleme, itiraz, tescil, zorunlu lisansla ilgili arabuluculuk ücreti, sureWOHUGHQ� DOÕQDQ�
�FUHWOHU�� \D\ÕQ� �FUHWOHUL� YH� GL÷HU� �FUHWOHU� JLUHU� �%LWdHú.� P������D��� <ÕOOÕN� �FUHW� LVH��
ÕVODKoÕ�KDNNÕ�NRUXPD�V�UHVLQFH��KHU�\ÕO�2FDN�D\Õ� LoLQGH�SHúLQ�DOÕQDQ��FUHWWLU� �%LWdHú.�
m.46/1,b)1210.  

 gGHQPHPHVL�KkOLQGH�ÕVODKoÕ�KDNNÕQÕ�VRQD�HUGLUHQ��FUHWOHU��\ÕOOÕN��FUHWOHUGLU��=LUD�
LúOHP� �FUHWOHUL� KHQ�]� KDN� DOÕQPDGDQ�� KDNNÕQ� DOÕQPDVÕ� DúDPDVÕQGD� |GHQPHNWHGLU�� %X�
�FUHWOHULQ� |GHQPHPHVL�� �FUHWLQ� |GHQPHVL\OH� LOJLOL� LúOHPOHULQ� GH÷HUOHQGLULOPH\H�
DOÕQPDPDVÕ� VRQXFXQX� GR÷XUXU� �%LWdHú.� <|Q�� P�������� %X� QHGHQOH� EX� ücretlerin 

|GHQPHPHVL��ÕVODKoÕ�KDNNÕQ�YHULOPHVL�LoLQ�JHUHNOL�LúOHPOHULQ�\DSÕOPDPDVÕ��GROD\ÕVÕ\OD�GD�
ÕVODKoÕ� KDNNÕQÕQ� DOÕQDPDPDVÕ� VRQXFXQX� GR÷XUXU�� gUQH÷LQ�� EDúYXUX� �FUHWLQLQ�
|GHQPHPHVL�KkOLQGH��EDúYXUX�JHUL�DOÕQPÕú�NDEXO�HGLOLU�>%LWdHú.�<|Q��P������D�@��%Xna 

NDUúÕOÕN��\ÕOOÕN��FUHWOHU�ÕVODKoÕ�KDNNÕ�DOÕQGÕNWDQ�VRQUD�V|]�NRQXVXGXU� 
%X�VHEHSOHUOH��VDGHFH�\ÕOOÕN��FUHWLQ�|GHQPHPHVL�NHQGLOL÷LQGHQ�VRQD�HUPH�VHEHEL�

RODFDNWÕU� �%LWdHú.�P������F��� 6RQD� HUPH�� \ÕOOÕN� �FUHWLQ� |GHQPHVL� JHUHNHQ� VRQ� |GHPH�
tarihi itibariyle h�N�P�GR÷XUXU��%LWdHú.�P������� 

                                                
1210�&395¶GH�\ÕOOÕN��FUHWOHULQ�|GHQPH�]DPDQÕ�� ÕVODKoÕ�KDNNÕQÕQ�YHULOGL÷L�D\Õ� L]OH\HQ�JHOHFHN�\ÕOÕQ�D\ÕQÕQ�
VRQ� J�Q�QH� NDGDUGÕU� �(&� &RPPLVVLRQ� 5HJXODWLRQ� 1R��������� P������� gUQH÷LQ� ÕVODKoÕ� KDNNÕ� ��� (NLP�
����¶GD�YHULOPLúVH��\ÕOOÕN��FUHWOHULQ�VRQ�|GHPH�J�Q�����.DVÕP������RODFDNWÕU� 
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 $QFDN��\ÕOOÕN��FUHW�P�FELU�VHEHSWHQ�GROD\Õ�|GHQPHPLúVH��KDN�VDKLEL��|GHPHQLQ�
\DSÕOPDPDVÕQÕQ� EX� VHEHSWHQ� ND\QDNODQGÕ÷ÕQÕ� LVSDW� HWPHNOH�� VRQD� HUHQ� KDN� \HQLGHQ�
JHoHUOLOLN�ND]DQÕU��%LWdHú.�P������1211. Bunun için, mücbir sebeple ilJLOL�WDOHELQ��KDNNÕQ�
VRQD�HUGL÷LQH�LOLúNLQ�LOkQÕQ�%�OWHQGH�\D\ÕPODQPDVÕQGDQ�LWLEDUHQ�DOWÕ�D\�LoLQGH�\DSÕOPDVÕ�
JHUHNLU��%LWdHú.�P������� 
 .RUXPD�YH�.RQWURO�*HQHO�0�G�UO�÷�� �*HQHO�0�G�UO�N���P�FELU�VHEHSOH�\ÕOOÕN�
�FUHWLQ� |GHQPHPHVL� EDúYXUXVXQX�� EDúYXUX� WDULKLQGHQ� VRQUDNL� LON� %�OWHQGH� \D\ÕPODU�
�%LWdHú.�<|Q��P��������%X�EDúYXUXQXQ�%�OWHQGH�\D\ÕPODQPDVÕQGDQ�LWLEDUHQ�RWX]�J�Q�
LoLQGH� LOJLOL� RODQ� KHUNHV� EX� NRQXGDNL� J|U�úOHULQL� \D]ÕOÕ� RODUDN� *HQHO� 0�G�UO�÷H�
ELOGLULUOHU� �%LWdHú.�P��������*HQHO�0�G�UO�N��P�FELU�VHEHS�EDúYXUXVXQX�YH�LOJLOLOHULQ�
J|U�úOHULQL�ELUOLNWH�GH÷HUOHQGLUHUHN�NDUDUÕQÕ�YHULU��%LWdHú.�<|Q��P������� 
 <XNDUÕGD�LIDGH�HGLOGL÷L��]HUH��\ÕOOÕN��FUHWLQ�|GHQPHVLQLQ�P�FELU�VHEHSWHQ�GROD\Õ�
\DSÕODPDGÕ÷ÕQÕQ�LVSDWÕ�KkOLQGH�KDN�\HQLGHQ�JHoHUOLOLN�ND]DQÕU��%LWdHú.�P��������+DNNÕQ�
\HQLGHQ�JHoHUOLOLN�ND]DQPDVÕ���7DUÕP�YH�.|\LúOHUL��%DNDQOÕ÷ÕQ�NDUDUÕ�LOH�ROXU�YH�N�W�÷H�
ND\GHGLOLU�YH�%�OWHQGH�\D\ÕPODQÕU� �%LWdHú.�P�������%LWdHú.�<|Q��P��������%DNDQOÕN��
P�FELU� VHEHELQ� YDUOÕ÷ÕQÕ� NDEXO� HGHUVH�� \ÕOOÕN� �FUHWLQ� |GHQPHVL� ND\GÕ\Oa, ödeme tarihi 

LWLEDUÕ\OD�KDN�\HQLGHQ�JHoHUOLOLN�ND]DQÕU��%LWdHú.�<|Q��P�������� 
 <ÕOOÕN� �FUHWLQ� |GHQPHPHVL� QHGHQL\OH� KDNNÕQ� VRQD� HUPHVL� KkOLQGH�� �o�QF��
NLúLOHULQ� ND]DQÕOPÕú� KDNODUÕ�� KDNNÕQ� \HQLGHQ� JHoHUOLOLN� ND]DQPDVÕ� GXUXPXQGDQ�
HWNLOHQPH]� YH� �o�QF�� NLúLOHU� ND]DQÕOPÕú� EX� KDNODUÕQÕ� \DSWÕNODUÕ� V|]OHúPH\H� J|UH�
NXOODQÕUODU� �%LWdHú.� P������� %LWdHú.� <|Q�� P������1212�� %LWdHú.¶GD�� 3DW.+.�
P������¶GH� ROGX÷X�JLEL�� �o�QF��NLúLOHULQ�KDNODUÕQÕQ� YH� EXQODUÕQ�NDSVDPÕQÕQ�PDKNHPH�
WDUDIÕQGDQ� EHOLUOHQHFH÷L� |QJ|U�OPHPLúWLU�� %X� QHGHQOH�� �o�QF�� NLúLOHULQ� EX� KDNODUÕ� YH�
NDSVDPÕQÕ� WHVSLW� HWPHN� LoLQ� ELU� WHVSLW� GDYDVÕ� DoPDODUÕQD� JHUHN� EXOXQPDPDNWDGÕU��
<|QHWPHOLNWH� EHOLUWLOGL÷L� �]HUH�� EX� NLúLOHU�� KDNODUÕQÕ� \DSWÕNODUÕ� V|]OHúPH\H� J|UH�
NXOODQÕUODU�� $QFDN� LKWLOkI� KkOLQGH�� <|QHWPHOLNWH� GH� EHOLUWLOGL÷L� �]HUH�� �o�QF�� NLúLOHULQ�
KDNODUÕ�YH�EXQODUÕQ�NDSVDPÕ��PDKNHPHFH�EHOLUOHQHFHNWLU��%LWdHú.�<|Q�P������� 
                                                
1211�&395�P�������F�¶GH��\ÕOOÕN��FUHWOHULQ�|GHQPHPHVL�KkOLQGH�&392¶\D�ÕVODKoÕ�KDNNÕQÕ�VRQD�HUGLUHELOPH�
konusunda takdir \HWNLVL�YHULOPLúWLU��%XQD�LOLúNLQ�ELU�ROD\GD�&392�7HP\L]�.XUXOX����$UDOÕN������WDULKOL��
$� ��������� QROX� NDUDUÕQGD��� úLUNHW� ELUOHúPHVLQLQ� \ÕOOÕN� �FUHWOHULQ� ]DPDQÕQGD� |GHQPHPHVLQL� KDNOÕ�
J|VWHUPHGL÷LQH�� GROD\ÕVÕ\OD� GD� ÕVODKoÕ� KDNNÕQÕQ� VRQD� HUGL÷LQH�NDUDU�YHUPLúWLU��%X�ROD\GD�&392�7HP\L]�
.XUXOX�� WHP\L]�HGHQLQ�EHOLUWWL÷L�J|U�úOHUH�NDWÕODUDN��ELU�oRN�úLUNHWLQ�YH�JUXSODUÕQÕQ�\HQLGHQ�RUJDQL]DV\RQ�
H\OHPOHULQLQ�]DPDQ�DOÕFÕ��NRPSOHNV�YH�SHN�oRN�SHUVRQHO�GH÷LúLPOHULQL�LoHUGL÷LQL�NDEXO�HWPLúWLU��%XQXQOD�
birlikte, CPVO THP\L]� .XUXOX¶QD� J|UH�� EX� LVWLVQDv� úDUWODU� ÕVODKoÕ� KDNNÕQÕQ� NRUXQPDVÕ� LoLQ� JHUHNOL�
|QOHPOHULQ�DOÕQPDPDVÕQÕ�KDNOÕ�NÕOPD]��=LUD�úLUNHW�NDUDU�YHULUNHQ�KDQJL�NRQXODUÕQ�GDKD�|QHPOL�ROGX÷X�YH�
RQODUÕQ� HUWHOHQHPH\HFH÷L� NRQXVXQGD� �EX� LúOHUL� WDNLS� HWPHVL� LoLQ� J�YHQLOLU� YH� \HWNLOL� NLúL\H� VRUXPOXOXN�
YHULOPHGL÷L�KXVXVXQGD��KDWD�\DSPÕúWÕU�[www.cpvo.eu.int/documents/decisionBOA/2003/ 
DecisionBOAV209Ren.pdf (19.09.2005)]. 
1212�%X�GXUXP��DUWÕN�KHUNHV�ÕVODKoÕ�KDNNÕQÕ�VHUEHVWoH�NXOODQÕU�GHPHN�GH÷LOGLU��0�FELU�VHEHELQ�LVSDWÕ�KDOLQde 
KDN�\HQLGHQ�JHoHUOLOLN�ND]DQÕU��ho�QF��NLúLOHU�KDNNÕQ�\HQLGHQ�JHoHUOL�KDOH�JHOPHVLQH�NDGDU�V|]OHúPH\OH�
ELU�KDN�HOGH�HWPLúVH�EX�GXUXP�NRUXQXU� 
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 +DNNÕQ� \HQLGHQ� JHoHUOLOLN� ND]DQPDVÕ� KkOLQGH�� KDN� VDKLEL� |GHPHGL÷L� �FUHWOHUL�
|GHPHNOH�\�N�PO�G�U��%LWdHú.�P�������� 
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BÖLÜM 8. ISLAHÇI HAKKINA TECAVÜZ   

%LWNL� oHúLGL� �]HULQGH� ÕVODKoÕ� KDNNÕ�� GL÷HU� VÕQDv� KDNODUGD� ROGX÷X� JLEL� LKOkOOHUH�
X÷UD\DELOLU��%X�LKOkOOHUH�NDUúÕ�NDQXQ��KDN�VDKLELQL�NRUXPDN��]HUH�KXNXN�YH�FH]D�GDYDODUÕ�
|QJ|UP�úW�U��+XNXN�YH�FH]D�GDYDODUÕ��HVDV�LWLEDUL\OH�D\QÕ�WHFDY�]�ILLOOHULQH�NDUúÕ�NRUXPD�
WDQÕPDNWDGÕU�� &H]D� GDYDVÕQGD� D\UÕFD�� EX� ILLOOHUH� HN� RODUDN�� JHUoH÷H� D\NÕUÕ� ELoLPGH�
NHQGLVLQL� EDúYXUX� YH\D� KDN� VDKLEL� RODUDN� WDQÕWDQODUÕQ� H\OHPOHUL� GH� FH]DODQGÕUÕOPÕúWÕU��
øQFHOHPHPL]��HVDV�LWLEDUL\OH�KXNXN�GDYDODUÕ��]HULQGH�RODFDNWÕU��%XQXQOD�ELUOLNWH��EXUDGD��
FH]D�GDYDODUÕQD�GD�NÕVDFD�GH÷LQLOHFHNWLU� 
   

�����7HFDY�]�6D\ÕODQ�+kOOHU 

7HFDY�]�� PDGGv� YH\D� PDQHYv� ELU� KDNNÕQ� LKOkO� HGLOPHVL� GHPHNWLU1213. Gerek 

PDQHYv� JHUHN� PDOv� KDNODU�� KHUNHVH� NDUúÕ� NRUXQDQ� KkNLPL\HW� KDNODUÕ� ROGXNODUÕ� LoLQ��
EXQODUÕQ�LKOkOL�KXNXND�D\NÕUÕGÕU1214. 

,VODKoÕ�KDNNÕQD�WHFDY�]�WHúNLO�HGHQ�KkOOHU��%LWdHú.�P����¶GD�G�]HQOHQPLúWLU1215. 

7HFDY�]� WHúNLO� HGHQ� H\OHPOHU�� ÕVODKoÕ� KDNNÕ� VDKLELQLQ�P�QKDVÕU� \HWNLOHULQH� \|QHOLNWLU��
%LWdHú.�P���¶\D�J|UH��DúD÷ÕGDNL�H\OHPOHU�ÕVODKoÕ�KDNNÕQD�WHFDY�]�VD\ÕOÕU� 

1. %LWdHú.� P���¶GH� VD\ÕODQ� KDN� VDKLELQLQ� P�QKDVÕU� \HWNLOHULQLQ� L]LQVL]�
NXOODQÕOPDVÕ� �%LWdHú.� P����D��� %LWdHú.� P���� VD\ÕODQ� EX� \HWNLOHU�� NRUXQDQ� oHúLGL�
�UHWPHN�YH\D�oR÷DOWPDN��oR÷DOWÕP�DPDFÕ\OD�KD]ÕUODPDN��VDWÕúD�DU]�HWmek, satmak veya 

GL÷HU�úHNLOOHUGH�SL\DVD\D�V�UPHN��LKUDo�YH\D�LWKDO�HWPHN��GHSRODPDNWÕU��.RUXQDQ�oHúLGLQ�
L]LQVL]� NXOODQÕPÕ� VRQXFX� HOGH� HGLOHQ� KDVDW� HGLOPLú� PDWHU\DO� LoLQ� \XNDUÕGDNL� L]LQOHUL�
DOPDPDN�� NH]D�� EX� KDVDW� HGLOPLú� PDWHU\DOGHQ� GR÷UXGDQ� HOGH� HGLOHQ�Pamul maddeler 

LoLQGH� \XNDUGD� VD\ÕODQ� L]LQOHUL� DOPDPDN�KDNND� WHFDY�]� WHúNLO� HGHU��$\QÕ� úHNLOGH�� HVDV�
                                                
1213 Tekinalp, a.g.e., s. 290. 
1214 Tekinalp, a.g.e., s. 290. 
1215�%HQ]HU�G�]HQOHPH�&395�P���¶GH�\DSÕOPÕúWÕU��.H]D�� ÕVODKoÕ�KDNNÕQÕQ�NRUXQPDVÕQD�LOLúNLQ�K�N�POHU��
3DW.+.�LOH�EHQ]HUOLN�WHúNLO�HWPHNWHGLU� 
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LWLEDUL\OH� W�UHWLOPLú� oHúLWOHU� LoLQ� GH� \XNDUÕGD� VD\ÕODQ� H\OHPOHULQ� JHUoHNOHúWLULOHELOPHVL�
LoLQ�ND\QDN��LON��oHúLW�VDKLELQLQ�L]QL�JHUHNLU1216. 

%XQD� NDUúÕOÕN�� KDN� VDKLELQLQ� \HWNLVLQLQ� VÕQÕUODQGÕUÕOGÕ÷Õ� KkOOHUOH� LOJLOL� H\OHPOHU��
ÕVODKoÕ�KDNNÕQD� WHFDY�]� WHúNLO� HWPH]��%XQODU�� úDKVL� DPDoOD� VÕQÕUOÕ�NDODQ�YH� WLFDUv�DPDo�
WDúÕPD\DQ� IDDOL\HWOHU�� GHQHPH� DPDFÕ\OD� \DSÕODQ� IDDOL\HWOHU�� EDúND� oHúLW� HOGH� HGLOPHVL�
DPDFÕ\OD�\DSÕODQ�IDDOL\HWOHU� �%LWdHú.�P������oLIWoL� LVWLVQDVÕ��%LWdHú.�P�����YH�KDNNÕQ�
W�NHQPHVL��%LWdHú.�P�����GXUXPXQGD�JHUoHNOHúWLULOHQ�IDDOL\HWOHUGLU� 

2. .RUXQDQ� oHúLGH� DLW� oR÷DOWÕP� PDWHU\DOLQLQ�� KDN� VDKLELQLQ� P���¶GH� VD\ÕODQ�
inhisarî yetkilerinin ihlâl edilmesi sureWL\OH� �UHWLOGL÷LQL� ELOHQ� YH\D� ELOPHVL� JHUHNHQ�
NLúLQLQ��V|]�NRQXVX�oR÷DOWÕP�PDWHU\DOL��]HULQGH�ÕVODKoÕ�KDNNÕ�VDKLELQLQ�\HWNLOHQGLUPHVL�
JHUHNHQ� H\OHPOHUL� \DSPDVÕ�� \DQL� oHúLGLQ� oR÷DOWÕP� PDWHU\DOLQL� oR÷DOWÕP� DPDFÕ\OD�
KD]ÕUODPDVÕ��oR÷DOWPDVÕ��VDWÕúD�VXQPDVÕ��VDWPDVÕ�YH\D�GL÷HU�úHNLOOHUGH�SL\DVD\D�V�UPHVL��
LKUDo�YH\D�LWKDO�HWPHVL�YH\D�EX�DPDoODUGDQ�ELUL�LoLQ�GHSRODPDVÕ��%LWdHú.�P����E�� 

%LWdHú.� P����D�¶GD� KDN� VDKLELQLQ� \HWNLOHQGLUPHVL� JHUHNHQ� H\OHPOHUL� \DSDQ�
NLúLOHU� LIDGH� HGLOPLú�� ���E¶GH� LVH� EX� H\OHPOHUL� \DSDQ� NLúLOHUGHQ� oR÷DOWÕP� PDWHU\DOLQL�
HGLQHQ�NLúLOHULQ�H\OHPOHULQLQ�KXNXND�D\NÕUÕOÕ÷Õ�G�]HQOHQPLúWLU�� 

%XQD� J|UH�� WHFDY�]�Q� V|]� NRQXVX� RODELOPHVL� LoLQ�� oR÷DOWÕP� PDWHU\DOLQL� HOGH�
EXOXQGXUDQ� NLúLQLQ�� KDN� VDKLELQLQ� L]QL� ROPDGDQ� �UHWLOGL÷LQL� ELOPHVL� YH\D� ELOHELOHFHN�
GXUXPGD� ROPDVÕ� JHUHNLU�� %X� ELOPH� YH\D� ELOHELOHFHN� GXUXPGD� ROPD\Õ�� LGGLD� VDKLEL�
LVSDWOD\DFDNWÕU��%LOPH�YH\D�ELOHELOHFHN�GXUXPGD�ROPDN��PDWHU\DOLQ� WDNOLW�ROGX÷X� �\DQL�
L]LQVL]�oR÷DOWÕOGÕ÷Õ��NRQXVXQGD�KHUKDQJL�ELU�úHNLOGH�ELOJL�VDKLEL�ROPD\Õ��EX�ELOJL\L�HOGH�
eGHELOHFHN� GXUXPGD� ROPD\Õ�� L]LQVL]� oR÷DOWÕOGÕ÷ÕQÕ� WDKPLQ� HWPH\L�� WDKPLQ� HGHELOHFHN�
GXUXPGD� EXOXQPD\Õ� LIDGH� HGHU1217. Bilme ve bilebilecek durumda olma için, izinsiz 

RODUDN� PDWHU\DOL� oR÷DOWDQ� NLúL� LOH� DQODúPD� LoLQGH� EXOXQPD� úDUW� GH÷LOGLU1218. Keza, bu 

oR÷DOWÕP� PDWHU\DOLQL� L]LQVL]� RODUDN� oR÷DOWDQ� NLúLGHQ� � GR÷UXGDQ� VDWÕQ� DOPD� GD� JHUHNOL�
GH÷LOGLU1219��%X�NLúLQLQ�VDWWÕ÷Õ�NLúLOHUGHQ�PDWHU\DOL�HOGH�HWPHN�LKOkO�LoLQ�\HWHUOLGLU� 

%X� K�NP�Q� X\JXODQDELOPHVL� LoLQ� ELU� GL÷HU� XQVXU� GD�� L]LQVL]� RODUDN� �UHWLOHQ�
oR÷DOWÕP�PDWHU\DOLQLQ�WLFDUHW�DODQÕQD�oÕNDUÕOPDVÕ�YH\D�EX�DPDo�LoLQ�LWKDO�HGLOPHVL�YH\D�
WLFDUv� DPDoOD� HOGH� EXOXQGXUXOPDVÕ�� |UQH÷LQ� GHSRODQPDVÕ�� DPEDODMODQPDVÕGÕU�� %XQD�
NDUúÕOÕN��PDWHU\DOLQ�W�NHWLP�DPDFÕ\OD�GHSRODQPDVÕ�EX�PDGGH�K�NP�Q��LKOkO�HWPH]��=LUD��
úDKVL� DPDoOD� VÕQÕUOÕ� NDODQ� YH� WLFDUv� DPDo� WDúÕPD\DQ� H\OHPOHU�� KDN� VDKLELQLQ� \HWNLVL�
GÕúÕQGDGÕU��%LWdHú.�P����D�� 

                                                
1216 Bkz. Bölüm 5, § 2. 
1217 Patentle ilgili olarak bkz. Tekinalp, a.g.e., s. 577. 
1218 Patentle ilgili olarak bkz. Tekinalp, a.g.e., s. 577. 
1219 Patentle ilgili olarak bkz. Tekinalp, a.g.e., s. 577. 



 210 

3. 6|]OHúPH\H�GD\DOÕ�YH\D�]RUXQOX�OLVDQV�DODQ�NLúLQLQ��NHQGLVLQH�YHULOHQ�\HWNLOHUL�
L]LQVL]� RODUDN� JHQLúOHWPHVL� YH\D� EX� \HWNLOHUL� �o�QF�� NLúLOHUH� GHYUHWPHVL� �%LWdHú.�
m.56/c)1220. 

%LWdHú.� P����F¶GH� \HU� DODQ�� OLVDQVÕQ� L]LQVL]� JHQLúOHWLOPHVL�� V�UH�� \HU� YH\D�
NDSVDP� LWLEDUL\OH� RODELOLU�� /LVDQV� V|]OHúPHVLQLQ� V�UHVL� GROPDVÕQD� UD÷PHQ�� OLVDQV� DODQ�
oHúLGLQ� oR÷DOWÕP� PDWHU\DOLQL� �UHWPH\H� YH\D� NXOODQPD\D� GHYDP� HGL\RUVD�� EX� GXUXP�
OLVDQVÕQ� L]LQVL]� JHQLúOHWLOPHVLGLU�� %XQD� NDUúÕOÕN�� OLVDQV� V|]OHúPHVLQGH� DNVL�
NDUDUODúWÕUÕOPDPÕúVD�� OLVDQV� DODQÕQ� OLVDQV� V�UHVL� LoLQGH� �UHWWL÷L� PDWHU\DOOHUL�� V|]OHúPH�
VRQD�HUGLNWHQ� VRQUD�VDWPDVÕ�YH\D�NXOODQPDVÕ�ELU� LKOkO� WHúNLO�HWPH]��gWH�\DQGDQ�� OLVDQV�
H÷HU� EHOLUOL� ELU� LO�� E|OJH�� �ONH� VÕQÕUODUÕ� LoLQGH� YHULOPLú� LVH�� EDúND� LO�� LOoH�� E|OJHOHUGH�
NXOODQÕOPDVÕ�� \HU� LWLEDUL\OH� OLVDQVÕQ� JHQLúOHWLOPHVL� DQODPÕQD� JHOLU�� /LVDQV� DODQ�� DOPÕú�
ROGX÷X� \HWNLOHUL� NDSVDP� LWLEDUL\OH� GH� JHQLúOHWHELOLU��gUQH÷LQ�� VDGHFH� oHúLGLQ� oR÷DOWÕPÕ�
LoLQ� OLVDQV� DOPÕú� RODQ� NLúL�� oR÷DOWÕP� QHWLFHVL� HOGH� HWPLú� ROGX÷X� oR÷DOWÕP� PDWHU\DOLQL�
VDWDUVD��\HWNLVLQL�JHQLúOHWPLú�ROXU��$\QÕ�úHNLOGH�EHOLUOL�ELU�PLNWDUD�NDGDU�oHúLGLQ�oR÷DOWÕP�
PDWHU\DOLQL� �UHWPH\H� L]LQ� DODQ� NLúL�� EX� \HWNLVLQL� DúDUVD�� EX� GXUXP� GD� OLVDQVÕn izinsiz 

JHQLúOHWLOPHVL�VRQXFXQX�GR÷XUXU��.H]D���UHWLOHQ�PDWHU\DOLQ�LKUDFÕ�OLVDQV�V|]OHúPHVLQGH�
\DVDNODQPÕú� RODELOLU�� %X� \DVD÷D� UD÷PHQ� PDWHU\DOLQ� LKUDo� HGLOPHVL�� OLVDQV� \ROX\OD�
YHULOPLú�KDNNÕQ�L]LQVL]�JHQLúOHWLOPHVLGLU1221. 

/LVDQV� V|]OHúPHVL\OH� WDQÕQDQ� KDNNÕQ� L]LQVL]� JHQLúOHWLOPHVL� QLWHOL÷LQGH� ROPD\DQ�
LKODOOHU� LVH�� V|]OHúPH\H� D\NÕUÕOÕN� WHúNLO� HGHELOLU� �%.� P������ gUQH÷LQ�� OLVDQV� EHGHOLQL�
]DPDQÕQGD�|GHPHPH�KDOLQGH�GXUXP�E|\OHGLU1222.  

/LVDQVÕQ� GHYUL� GH� KDNND� WHFDY�]� KkOLQL� WHúNLO� HGHU�� 'HYLU� NHOLPHVLQL� JHQLú�
yorumlamak ve teknik-KXNXNv� úHNLOGH�DQODPODQGÕUPDN�JHUHNLU1223��%X�QHGHQOH��KDNNÕQ�
�o�QF��NLúL\H�KHUKDQJL�ELU�úHNLOGH�NXOODQGÕUÕOPDVÕ�GHYLU�NDSVDPÕQGDGÕU� 
 4. dHúLGLQ� LVPL� LOH�D\QÕ�YH\D�NDUÕúÕNOÕ÷D�\RO�DoDFDN�NDGDU�EHQ]HULQL��D\QÕ�YH\D�
\DNÕQ� �DNUDED�� W�UGHNL1224 bir GL÷HU� oHúLW� LoLQ� NXOODQPDN� �%LWdHú.� P������ P����G�� 
%XUDGD�ELWNL�oHúLGLQLQ�LVPLQH�\|QHOLN�WHFDY�]�G�]HQOHQPLúWLU��%X�K�N�PGHQ�DQODúÕODFD÷Õ�
�]HUH��R�oHúLW�DGÕ��IDUNOÕ�ELU�W�UH�DLW�GL÷HU�ELU�oHúLGLQ�DGÕ�RODUDN�NXOODQÕODELOLU� 
                                                
1220�'L÷HU�\DQGDQ��%LWdHú.�P�����¶GH��OLVDQV�V|]OHúPHVLQLQ��OLVDQV�DODQ�WDUDIÕQGDQ�LKOkO�HGLOPHVL�KDOLQGH��
EDúYXUX� YH� WHVFLOGHQ� GR÷DQ� KDNODUÕQ� OLVDQV� DODQD� GDYD� \ROX\OD� LOHUL� V�U�OHELOHFH÷L� LIDGH� HGLOPLúWLU�� ����
PDGGHQLQ� ��� IÕNUDVÕ�� ���� PDGGHQLQ� F� EHQGLQGHQ� GDKD� JHQLú� ROXS�� KHU� W�UO�� V|]OHúPH\H� D\NÕUÕOÕ÷Õ�
NDSVDPDNWDGÕU�� %HQ]HU� G�]HQOHPHQLQ� \HU� DOGÕ÷Õ� 0DUN.+.� P������ LOH� ���G� DUDVÕQGD� HOHúWLUL� LoLQ� EN]��
Arkan, Marka, C.2, s.136, dn.18 ve s.219. Öte yandan, MarkKHK m.61/d hükmü, Anayasa Mahkemesi 
WDUDIÕQGDQ�LSWDO�HGLOPLúWLU�����������WDULK�YH�(����������.���������VD\ÕOÕ�NDUDUÕ��5*�������������6����������
*HQLú�ELOJL�LoLQ�EN]��%|O�P�������� 
1221�%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�0DUN.+.�P����G�LOH�LOJLOL�RODUDN�EN]��$UNDQ��0DUND��&����V����� 
1222 Benzer düzenOHPHQLQ�\HU�DOGÕ÷Õ�0DUN.+.�P����G�LOH�LOJLOL�RODUDN�EN]��$UNDQ��0DUND��&����V����� 
1223�$\QÕ�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�PDUND�YH�SDWHQWOHUOH�LOJLOL�RODUDN�EN]��7HNLQDOS��D�J�H���V����������� 
1224� <DNÕQ� YH� DNUDED� W�UOHUOH� LOJLOL� RODUDN� EN]�� 8329� YH� &395� *XLGHOLQHV� , Variety Denominations 
11.04.2000. 
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.H]D��EXUDGD�\HU�EDNÕPÕQGDQ�GD�ELU�VÕQÕUODQGÕUPD�JHWLULOPLúWLU��%XQD�J|UH��D\QÕ�
YH\D�NDUÕúÕNOÕ÷D�\RO�DoDFDN�NDGDU�EHQ]HU�LVLPOHU��7�UNL\H¶GH�YH\D�8329�6|]OHúPHVLQH�
WDUDI�ELU��ONHGH�NXOODQÕOPDNWD�LVH��EDúNDVÕ�WDUDIÕQGDQ�NHQGL�JHOLúWLUGL÷L�GL÷HU�ELU�oHúLGLQ�
LVPL� RODUDN� NXOODQÕODPD]� �%LWdHú.� P������� %XQD� NDUúÕOÕN�� EX� VÕQÕUODU� GÕúÕQGDNL� �ONH�
YDWDQGDúODUÕQD�ELU�NRUXPD�VD÷ODQPDGÕ÷ÕQGDQ��R��ONHOHUGH�NXOODQÕODQ�oHúLW� LVPL�LOH�D\QÕ�
YH\D�NDUÕúÕNOÕ÷D�QHGHQ�RODFDN�NDGDU�EHQ]HU�LVLPOHUH�NRUXPD�VD÷ODQPD]� 
 øVLP�LOH�LOJLOL�ELU�GL÷HU�WHFDY�]�KkOL�GH��NRUXQDQ�ELU�oHúLGLQ�oR÷DOWÕP�PDWHU\DOLQL�
VDWDQ�YH\D�EDúND�úHNLOGH�SD]DUOD\DQ�KHUNHVLQ�EX�LVPL�NXOODQPDN�]RUXQOXOX÷X�LOH�LOJLOLGLU�
�%LWdHú.�P�����YH�P����G���%X�K�NPH�D\NÕUÕ�GDYUDQÕú��ÕVODKoÕ�KDNNÕQD�ELU�WHFDY�]�WHúNLO�
eder. 

 5. ,VODKoÕ�KDNNÕQÕ�JDVEHWPHN��%LWdHú.�P����H���*DVS��ÕVODK�HGLOHQ�oHúLW��]HULQGH�
KDNNÕ�EXOXQPD\DQ�YH\D�WHN�EDúÕQD�ÕVODKoÕ�KDN�VDKLEL�ROPD\DQ�NLúLQLQ��KDN�VDKLEL�ROPDN�
LoLQ� EDúYXUXGD� EXOXQPDVÕ� YH\D� KDN� VDKLEL� NDEXO� HGLOHFHN� ELU� KXNXNv� NRQXPD�
gelmesidir1225��<HQL�ELWNL�oHúLGLQLQ�ÕVODKoÕVÕ�ROPD\DQ�YH\D�WHN�EDúÕQD�KDN�VDKLEL�ROPD\DQ�
NLúL��KDN�VDKLEL�ROPDN�LoLQ�EDúYXUXGD�EXOXQDELOLU�YH�EX�NLúL\H�EDúYXUXVX�VRQXFX�ÕVODKoÕ�
KDNNÕ�YHULOHELOLU��'ROD\ÕVÕ\OD��EX�NLúLQLQ�EDúYXUXGD�EXOXQPDVÕ�YH\D�EDúYXUX�QHWLFHVL�HOGH�
HWWL÷L� KDNNÕ� WHVFLO� HWWLUPHVL�� JHUoHN� ÕVODKoÕQÕQ� KDNNÕQÕQ� JDVSÕ� DQODPÕQD� JHOLU�� =LUD��
EDúYXUXGD�EXOXQPDN�YH�KDNNÕ�WHVFLO�HWWLUPHN�JHUoHN�ÕVODKoÕ\D�DLWWLU� 

,VODKoÕODU�ELUGHQ�ID]OD�LVH��WDUDIODU�DUDVÕQGD�DNVLQH�ELU�DQODúPD�\RNVD�EXQODU�SD\OÕ�
P�ONL\HW�oHUoHYHVLQGH�KDN�VDKLELGLUOHU��%LWdHú.�P��������<HQL�ELWNL�oHúLGLQL�JHOLúWLUHQ�
NLúLOHU� ELUGHQ� ID]OD� LVH� YH� SD\GDúODUGDQ� ELUL� GL÷HUOHULQL� EHUWDUDI� HGHUHN� EDúYXUXGD�
EXOXQPXú� LVH� RQD� NDUúÕ�� KDNNÕ� EHUWDUDI� HGLOHQ� GL÷HU� SD\GDúODU� NRUXPD� \ROODUÕQD�
EDúYXUXODELOLU�� 

EndTasKHK m.19 ve PatKHK m.11’in aksine, BitdHú.��JDVS�GDYDVÕQÕ�|]HO�ELU�
K�N�POH�G�]HQOHPHPLúWLU��+DNNÕQ�JDVSÕ�QHGHQL\OH�DoÕODQ�GDYD� LID�VRQXFX�GR÷XUDQ�ELU�
WHVSLW�GDYDVÕ�ROXS��JHUoHN�KDN�VDKLELQL�WHVSLW�HWPHNWHGLU1226. EndTasKHK ve PatKHK’de 

EHOLUWLOHQ� EX� GDYDODU�� ELU� oHúLW� LVWLKNDN� GDYDVÕGÕU1227. Gaspa kDUúÕ� KDN� VDKLEL�� EDúNDVÕ�
DGÕQD�WHVFLO�HGLOHQ�KDNNÕQ�NHQGLVLQH�GHYUHGLOPHVLQL�WDOHS�YH�GDYD�HGHELOLU� 

%XQD� NDUúÕOÕN�� %LWdHú.¶GD� KDNNÕ� JDVEHGLOHQ� ÕVODKoÕ�� K�N�PV�]O�N� GDYDVÕ�
DoDELOHFH÷L� JLEL�� WHFDY�]� KkOLQGH� DoÕODFDN� GL÷HU� KXNXN� YH� FH]D� GDYDODUÕQÕ� GD� DoDELOLr. 
%LWdHú.¶GD�EDúYXUX��P�����YH\D�WHVFLOH��P����1228�NDUúÕ�LWLUD]�HGLOHELOPHVL�|QJ|U�OG�÷��
                                                
1225�(QG�VWUL\HO�WDVDUÕPOD�LOJLOL�RODUDN�EN]��7HNLQDOS��D�J�H���V������ 
1226 Patentle ilgili olarak bkz. Tekinalp, a.g.e., s. 520. 
1227� %X� GDYD� D\Qv� QLWHOLNWH� ROGX÷X� LoLQ�� 0HGHQL� +XNXNWDNL� LVWLKNDN� GDYDVÕQD� EHQ]HWLOPHNWHGLU�������                     
(Tekinalp, a.g.e., s. 523). 
1228�%DúYXUX\D�LWLUD]�QHGHQOHUL�DUDVÕQGD��EDúYXUDQÕQ�KDN�VDKLEL�ROPDGÕ÷Õ�JHUHNoHVL�LIDGH�HGLOLUNHQ��WHVFLOH�
LWLUD]�DUDVÕQGD�P���¶\H�D\NÕUÕOÕN��\DQL�oHúLW�VDKLEL�ROPD\DQ�NLúLQLQ�EDúYXUPDVÕQD�NDUúÕ�LWLUD]�HGLOHELOHFH÷L�
LIDGH�HGLOPLúWLU� 
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JLEL��ÕVODKoÕ�KDNNÕQÕQ�%LWdHú.����������YH�����PDGGHGH�EHOLUWLOHQOHU�GÕúÕQGD�\HWNLVL]�ELU�
NLúL�DGÕQD�\DSÕOGÕ÷ÕQÕQ�DQODúÕOPDVÕ�KkOLQGH�K�N�PV�]O�N�GDYDVÕQÕQ�GD�DoÕODELOHFH÷L�LIDGH�
HGLOPLúWLU� �%LWdHú.� P����F��� .DQDDWLPL]FH�� JDVS� KkOLQGH� EDúYXUXODFDN� KXNXN� \ROX�
%LWdHú.¶GD�|]HO�RODUDN�K�N�PV�]O�N�GDYDVÕ�LOH�G�]HQOHQGL÷LQGHQ��DUWÕN�LVWLKNDN�GDYDVÕ�
DoPD\D� JHUHN� NDOPDPÕúWÕU�� .H]D�� K�N�PV�]O�÷�Q� HWNLVL� GH� %LWdHú.¶GD� |]HO� RODUDN�
G�]HQOHQPLúWLU��2\VD�� JDVS�GROD\ÕVÕ\OD�DoÕODFDN�GDYD�%LWdHú.¶GD�G�]HQOHQPHGL÷LQGHQ�
EX�GDYDQÕQ�QHWLFHOHUL��3DW.+.�YH�(QG7DV.+.¶GD�ROGX÷X�JLEL��EHOLUWLOPHPLúWLU��$\UÕFD��
LVWLKNDN� GDYDVÕ� D\Qv� QLWHOLNWH� ROGX÷X� LoLQ� ]DPDQDúÕPÕQD� X÷UDPD]�� 2\VD�� %LWdHú.¶GD�
hüküms�]O�N�GDYDVÕQÕQ�DoÕODELOPHVL��NRUXPD�V�UHVL�LOH�VÕQÕUODQGÕUÕOPÕúWÕU��.H]D��NRUXPD�
V�UHVL� GROXQFD� ELWNL� oHúLGLQGHQ� \DUDUODQPDN� VHUEHVW� KkOH� JHOHFH÷L�� \DQL� DUWÕN� KDN�
VDKLELQLQ� L]QLQH� JHUHN� NDOPD\DFD÷Õ� LoLQ�� V�UH� GROGXNWDQ� VRQUD� DUWÕN� LVWLKNDN� GDYDVÕ�
DoPDQÕQ�GD�ELU�DQODPÕ�ROPD\DFDNWÕU1229. 

 6. <XNDUÕGD� VD\ÕODQ� ILLOOHUH� LúWLUDN� YH\D� \DUGÕP� HWPHN� YH\D� WHúYLN� HWPHN� YH\D�
KDQJL� úHNLO� YH� úDUWWD� ROXUVD� ROVXQ� EX� ILLOOHULQ� \DSÕOPDVÕQÕ� NROD\ODúWÕUPDN� �%LWdHú.�
m.56/f). 

 %X� K�N�P� DQODPÕQGD� LúWLUDN�� ILLOOHULQ� RUWDNODúD� LúOHQPesi ve fiil ile tecavüze 

NDWÕOPD\Õ� LIDGH� HGHU1230�� gUQH÷LQ�� L]LQVL]� oR÷DOWÕODQ� oR÷DOWÕP� PDWHU\DOLQL� WDúÕ\DQ��
GHSROD\DQ��DUDFÕOÕN�\DSDQ��UHNODPÕQÕ�\DSDQ�NLúL�GH�WHFDY�]H�LúWLUDN�HWPLú�VD\ÕOÕU�� 

øúWLUDN��\DUGÕP��WHúYLN�YH�NROD\ODúWÕUPD�ILLOOHULQL�\DSDQ�NLúLOHULQ�DVÕO�P�WHFDYL]LQ�
ILLOLQLQ� WHFDY�]� ROXúWXUGX÷XQX� ELOPHOHUL� YH\D� ELOHELOHFHN� GXUXPGD� EXOXQPDODUÕ�
gerekir1231�� %XQXQOD� ELUOLNWH�� LúoLOHU�� LúWLUDN� HGHQ� YH\D� NROD\ODúWÕUDQ� RODUDN�
QLWHOHQGLULOHPH]OHU�� =LUD�� RQODUÕQ� ILLOOHUL�� WHFDY�]H� GH÷LO�� Lú� V|]OHúPHVL� LOH� \�NOHQPLú�
ROGXNODUÕ� ERUFXQ� LIDVÕQD� \|QHOLNWLU1232�� gUQH÷LQ�� oLIWoLQLQ�� L]LQVL]� HOH� JHoLUGL÷L� oHúLGL�
WDUODVÕQD�HNPHN�LoLQ�WXWPXú�ROGX÷X�LúoLOHU��ILLOH�LúWLUDN�HWPLú�RODUDN�QLWHOHQGLULOHPH]OHU� 
 7. .HQGLVLQGH� EXOXQDQ� YH� KDNVÕ]� RODUDN� �UHWLOHQ� YH\D� SL\DVD\D� V�U�OHQ�
PDWHU\DOLQ�QHUHGHQ�DOÕQGÕ÷ÕQÕ�YH\D�QDVÕO�VD÷ODQGÕ÷ÕQÕ�ELOGLUPHNWHQ�NDoÕQPDN��%LWdHú.�
56/g).�%XUDGD�ELOJL�YHUPHNWHQ�NDoÕQPD�ELU�WHFDY�]�KkOL�RODUDN�G�]HQOHQPLúWLU� 
 %X� K�N�P�� PDWHU\DOL�� KDN� VDKLELQLQ� P�QKDVÕU� \HWNLOHULQL� LKOkO� DPDFÕ\OD�� \DQL�
ticarî amaçla eOGH� EXOXQGXUDQODUD� X\JXODQDFDNWÕU�� 7LFDUv� DPDoOD� HOGH� EXOXQGXUDQODU�

                                                
1229�%XUDGD��%LWdHú.�P�����JHUH÷L��ELWNL�oHúLGLQLQ�KDN�VDKLELQLQ�UÕ]DVÕ�ROPDGDQ�HOGHQ�oÕNWÕ÷Õ��GROD\ÕVÕ\OD�
\HQLOL÷L�\RN�ROPDGÕ÷Õ�LOHUL�V�U�OHELOLU��%X�QHGHQOH�GH��JHUoHN�KDN�VDKLELQLQ�EX�oHúLW�LoLQ�\HQL�ELU�EDúYXUXGD�
EXOXQDELOHFH÷L� LGGLD� HGLOHELOLU�� $QFDN� NDQDDWLPL]FH�� %LWdHúN� P���¶Ge hükümsüzlük hali özel olarak 
G�]HQOHPLúWLU�� 'ROD\ÕVÕ\OD� JHUoHN� KDN� VDKLEL� DQFDN� NRUXPD� V�UHVL� �\DQL� ÕVODKoÕ� KDNNÕQÕQ� WHVFLOLQGHQ�
LWLEDUHQ����YH\D����\ÕOOÕN�V�UH��LoLQGH�K�N�PV�]O�÷��LVWH\HELOHFHNWLU��%X�V�UHGHQ�VRQUD�DUWÕN�K�N�PV�]O�N�
ileri sürülemez. ÖtH�\DQGDQ��EX�NRUXPD�V�UHVL�LoLQGH�X÷UDPÕú�ROGX÷X�]DUDUÕQ�WD]PLQLQL�KDNVÕ]�ILLOH�LOLúNLQ�
genel hükümlere göre talep edebilir. 
1230�%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�PDUND�YH�SDWHQWOHUOH�LOJLOL�RODUDN�EN]��7HNLQDOS��D�J�H���V����������� 
1231 Benzer düzenlemenin yer aOGÕ÷Õ�PDUND�YH�SDWHQWOHUOH�LOJLOL�RODUDN�EN]��7HNLQDOS��D�J�H���V����������� 
1232�%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�PDUND�YH�SDWHQWOHUOH�LOJLOL�RODUDN�EN]��7HNLQDOS��D�J�H���V����������� 
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LoLQH��WRKXPX�oR÷DOWPD�LoLQ�KD]ÕUOD\DQ�NLúLOHU�GH�JLUHU��7RKXP�KD]ÕUOD\ÕFÕODUÕ��oLIWoL�YH\D�
NHQGLOHULQ� HOGH� HWWLNOHUL� �U�Q� YH�YH\D� oR÷DOWÕP� PDWHU\DOLQH� EHOOL� PDQLS�OkV\RQ�
LúOHPOHULQL� X\JXODQ� NLúLOHUGLU� �dLIWoL� øVW�� <|Q�� P���P��� %X� NLúLOHU�� oLIWoLQLQ� �UHWPLú�
ROGX÷X�WRKXPODUÕQ�\HQLGHQ��UHWLOHELOPHVL�LoLQ�RQODUÕ�KD]ÕUODU�� 

1LKDv�W�NHWLFLOHU�LVH��EX�NDSVDPD�GDKLO�GH÷LOGLU1233���=LUD��%LWdHú.�P������D�¶GD��
úDKVL� DPDoOD� VÕQÕUOÕ� NDODQ� YH� WLFDUv� DPDo� WDúÕPD\DQ� IDDOL\HWOHU�� KDN� VDKLELQLQ� \HWNLVL�
GÕúÕQGD�EÕUDNÕOPÕúWÕU��'ROD\ÕVÕ\OD��EX�NLúLOHU��WLFDUv�DPDo�WDúÕPD\DQ�H\OHPOHULQGH�VRUXPOX�
WXWXODPD\DFDNODUGÕU� 
 %LOJL� YHUPHPHGHQ� GROD\Õ� VRUXPOX� WXWXODELOPHN� LoLQ�� NLúLQLQ� ELOGLULPGH�
EXOXQPD\D� GDYHW� HGLOPLú� ROPDVÕ� JHUHNLU�� 'DYHWLQ�� PDKNHPH� YH\D� UHVPv� ELU� PDNDP�
WDUDIÕQGDQ�\DSÕOPDVÕ�JHUHNPH\LS��KDN�VDKLEL�WDUDIÕQGDQ�GD�\DSÕODELOPHVL�P�PN�QG�U1234. 

'DYHW�� úHNOH� WkEL� GH÷LOGLU��$QFDN� LVSDW� NROD\OÕ÷Õ� EDNÕPÕQGDQ�GDYHWLQ�\D]ÕOÕ� YH\D�QRWHU�
DUDFÕOÕ÷Õ\OD�\DSÕOPDVÕ�GDKD�GR÷UXGXr1235. 

 

§ 2. Hak Sahibinin Talepleri 

 

,��øKWL\DWv�7HGELU�7DOHEL� 
,VODKoÕ�KDNNÕ�VDKLEL��LKWL\DWv� WHGELU1236�NDUDUÕ�YHULOPHVL�LoLQ�PDKNHPHGHQ�WDOHSWH�

EXOXQDELOLU�� gQFHOLNOH� EHOLUWPHN� JHUHNLU� NL�� WHGELU� WDOHELQH� LOLúNLQ� %LWdHú.¶GD� DoÕNoD�
G�]HQOHQHQ�K�N�POHU� GÕúÕQGD�� ����� VD\ÕOÕ�+80.�K�N�POHUL�X\JXODQDFDNWÕU� �%LWdHú.�
P������.H]D��LIDGH�HWPHN�JHUHNLU�NL��%LWdHú.¶GD�LKWL\DWv�WHGELUH�LOLúNLQ�K�N�POHU��GL÷HU�
VÕQDv�KDNODUOD��PDUND��SDWHQW��HQG�VWUL\HO�WDVDUÕP�YH�FR÷UDIL�LúDUHWOHUOH��LOJLOL�K�N�POHUOH�
benzerdir1237. 

MahkemedeQ�LKWL\DWv�WHGELU�WDOHELQGH�EXOXQDELOPHN�LoLQ��EX�.DQXQ�X\DUÕQFD1238 

GDYD� DoDQ� YH\D� GDYD� DoDFDN� NLúLOHULQ�� GDYD� NRQXVX� oHúLGLQ�� NHQGL� KDNODUÕQD� WHFDY�]�
ROXúWXUDFDN�úHNLOGH��7�UNL\H¶GH�NXOODQÕOPDNWD�ROGX÷XQX�YH\D�NXOODQÕOPDVÕ�LoLQ�FLGGL�YH�
HWNLQ�oDOÕúPDODU�\DSÕOGÕ÷ÕQÕ�LVSDW�HWPHVL�úDUWWÕU��P�������� 

*|U�OG�÷���]HUH��LKWL\DWv�WHGELU�WDOHELQGH�EXOXQDFDN�NLúLOHU�GDYD�DoPÕú�YH\D�GDYD�
DoDFDN� NLúLOHU� RODELOHFHNWLU�� øOHUGH� GDYD� DoPD� G�ú�QFHVLQH� VDKLS� ROPD\DQ� NLúLOHULQ�
                                                
1233�%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�PDUND�YH�SDWHQWOHUOH�LOJLOL�RODUDN�EN]��7Hkinalp, a.g.e., s. 456, 579. 
1234�%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�PDUND�YH�SDWHQWOHUOH�LOJLOL�RODUDN�EN]��7HNLQDOS��D�J�H���V����������� 
1235�%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�PDUND�YH�SDWHQWOHUOH�LOJLOL�RODUDN�EN]��7HNLQDOS��D�J�H���V����������� 
1236� øKWL\DWL� KDFL]� �øø.� P����-������ LKWL\DWv� WHGELULQ� |]HO� ELU� oHúLGLGLU�� øKWL\DWv� KDFL]� VDGHFH� SDUD�
DODFDNODUÕQD�LOLúNLQ�GDYDODUGD�YH\D�LFUD�WDNLSOHULQGH�V|]�NRQXVX�ROGX÷X�KkOGH��LKWL\DWv�WHGELU�NXUDO�RODUDN�
SDUDGDQ� EDúND� �KDNODU�� PHQNXO�� JD\ULPHQNXO� JLEL�� úH\OHUH� LOLúNLQ� GDYDODUGD� DOÕQÕU� �.XUX�� D�J�H��� &���� V��
4411). 
1237 MarkKHK m.76-78, PatKHK m.151-153, EndTasKHK m.63-����&R÷øú.+.�P���-37. 
1238� %XUDGD� LIDGH� HGLOHQ� ³EX� .DQXQ� X\DUÕQFD� GDYD� DoPD´� LIDGHVLQGHQ�� LKWL\DWv� WHGELULQ� VDGHFH� WHFDY�]�
GDYDODUÕQGD�GH÷LO�� K�N�PV�]O�N�GDYDODUÕQGD�GD� LVWHQHELOHFH÷L� LIDGH�HGLOHELOLU��3DWHQWOH� LOJLOL�RODUDN�EN]��
Suluk, a.g.e., s. 272; aksi yönde bkz. Tekinalp, a.g.e., s. 474. 
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LKWL\DWv� WHGELU� WDOHELQGH�EXOXQPD�KDNNÕ� EXOXQPDPDNWDGÕU��$QFDN�EHOLUWPHN�JHUHNLU�NL��
NLúLOHULQ�LOHUGH�GDYD�DoPD�QL\HWOHULQLQ�ROPDGÕ÷ÕQÕ�LVSDWODPDN�NROD\�GH÷LOGLU��'ROD\ÕVÕ\OD��
EX�NLúLOHUH�GH� LKWL\DWv� WHGELU� WDOHELQGH�EXOXQDELOPHN�KDNNÕ�YHULOHFHNWLU��$QFDN�+80.�
P����� JHUH÷LQFH�� RQ� J�Q� LoLQGH�GDYD� DoÕOPDGÕ÷Õ� WDNGLUGH� LKWL\DWv� WHGELU� NHQGLOL÷LQGHQ�
NDONDFDNWÕU�� 

7HGELU� WDOHEL�� ÕVODKoÕ� KDNNÕ� VDKLEL� WDUDIÕQGDQ� \DSÕOÕU�� ,VODKoÕ� KDNNÕ� DOPDN� LoLQ�
EDúYXUXGD�EXOXQPXú��DQFDN�KHQ�]�EX�KDNNÕ�VLFLOH�WHVFLO�HGLOPHPLú�EDúYXUX�VDKLELQH�GH�
LKWL\DWv� WHGELU� LVWHPH� KDNNÕQÕ� WDQÕPDN� X\JXQ� ROXU�� =LUD�� EX� NLúLOHUH� EDúYXUX� QHWLFHVL�
ÕVODKoÕ� KDNNÕ� DOPDODUÕ� KDOLQGH�� %LWdHú.�P���� X\DUÕQFD�PXKLN� ELU� EHGHO� LVWHPH� KDNNÕ�
WDQÕQGÕ÷Õ�JLEL��WHGELU�WDOHELQGH�GH�EXOXQDELOPH�KDNNÕ�WDQÕQPDOÕGÕU��$NVL�WDNGLUGH��ÕVODKoÕ�
KDNNÕ� DOPDN� LoLQ� EDúYXUXGD� EXOXQDQ� NLúL� EX� DúDPDGD� NRUXPDVÕ]� NDODFDN�� GROD\ÕVÕ\OD�
ÕVODKoÕ�KDNNÕ�DOGÕNWDQ�VRQUD��KDNNÕQÕ�NRUX\DFDN�WHGELUOHUL�NDoÕUPÕú�RODFDNWÕU� 

/LVDQV�DODQ�NLúLOHUGHQ��LQKLVDUv�OLVDQV�VDKLELQLQ�GH�GDYD�DoPD�KDNNÕ�YDUGÕU��%XQD�
NDUúÕOÕN�� EDVLW� OLVDQV� DODQ� LVH�� ED]Õ� úDUWODUÕQ� \HULQH� JHOPHVL� GXUXPXQGD� GDYD�
açabilecektir1239�� 'ROD\ÕVÕ\OD�� LQKLVDUv� OLVDQV� DODQÕQ� LKWL\DWv� WHGELU� LVWH\HELOHFH÷L�
ú�SKHVL]GLU��gWH�\DQGDQ��EDVLW� OLVDQV�DODQ�NLúL�GH� WHGELU� WDOHELQGH�EXOXQDELOPHOLGLU1240. 

$NVL� WDNGLUGH�� GDYD� DoDELOPH� KDNNÕQÕQ� GR÷PDVÕ� KkOLQL beklemesi, ihtiyatî tedbirin 

DOÕQDPDPDVÕ�VRQXFXQX�GR÷XUDELOLU��%XQXQOD�ELUOLNWH��LKWL\DWv�WHGELU�NRQGXNWDQ�VRQUD�RQ�
J�Q� LoLQGH� GDYD� DoPD� PHFEXUL\HWL�� EDVLW� OLVDQV� DODQ� NLúLQLQ� LKWL\DWv� WHGELU� LVWHPHVLQL�
]RUODúWÕUPDNWDGÕU1241. Zira, basit lisan alan, ancak ba]Õ� úDUWODUÕQ�\HULQH�JHOPHVL�KkOLQGH�
GDYD�DoDELOPH�KDNNÕQD�VDKLS�ROPDNWDGÕU� 

8VXO� +XNXNX¶QGD� ROGX÷X� JLEL� %LWdHú.¶GD� GD� LKWL\DWv� WHGELU� WDOHEL�� GDYD�
DoÕOPDGDQ� |QFH� YH\D�GDYD� LOH�ELUOLNWH� YH\D�GDYD� DoÕOGÕNWDQ� VRQUD� LVWHQHELOLU� �%LWdHú.�
m.63/2). Bu talep davadDQ�D\UÕ�RODUDN� LQFHOHQLU� �%LWdHú.�P��������7HGELU� WDOHEL��GDYD�
DoÕOPDGDQ�|QFH� LVWHQPLúVH��DVÕO�GDYD�WHGELU�NDUDUÕQÕQ�YHULOGL÷L� WDULKWHQ� LWLEDUHQ�RQ�J�Q�
LoLQGH�DoÕOPDOÕGÕU��+80.�P������ 

øKWL\DWv� WHGELU�NDUDUÕ�JHoLFL�QLWHOLNWH�ROXS��GXUXP�YH�úDUWODUÕQ�GH÷LúPesi hâlinde 

GH÷LúWLULOHELOHFH÷LQGHQ� �+80.� P������ WHP\L]� HGLOHPH]�� .H]D�� LKWL\DWv� WHGELU� NDUDUÕ�
WDUDIODU�GDYHW�HGLOLS�GLQOHQGLNWHQ�VRQUD�YHULOPLúVH��DOH\KLQH�LKWL\DWv�WHGELU�NDUDUÕ�YHULOPLú�
olan taraf, buna itiraz edemez1242. Çünkü itiraz nedenlerini mahkemede�GLQOHQGL÷L�VÕUDGD�

                                                
1239 Bkz. Bölüm 6, § 1, II. 
1240�$UNDQ��EHQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�PDUNDODUODU�LOJLOL�RODUDN��EDVLW�OLVDQV�DODQÕQ�GDYD�DoPD�KDNNÕ�
EXOXQPDGÕ÷ÕQGDQ�NXUDO�RODUDN�LKWL\DWv�WHGELU�WDOHELQGH�GH�EXOXQDPD\DFD÷ÕQÕ��DQFDN��OLVDQV�DODQÕQ�FLGGv�ELU�
]DUDU� WHKOLNHVL� NDUúÕVÕQGD� ROPDVÕ� KDOLQGH� LVH�� LKWL\DWL� WHGELU� WDOHELQGH� EXOXQDELOHFH÷LQL� EHOLUWPHNWHGLU�
(Arkan, Marka, C.2, s.226). 
1241 Arkan, ben]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�PDUNDODUOD�LOJLOL�RODUDN�.+.¶GD�GH÷LúLNOLN�\DSÕOPDVÕ�VÕUDVÕQGD�
EX�GXUXPXQ�GD�GLNNDWH�DOÕQPDVÕQÕ�|QHUPHNWHGLU��$UNDQ��0DUND��&����V������ 
1242 Kuru, a.g.e., C.4, s. 4349. 
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LOHUL� V�UHELOLU�� %XQD� NDUúÕOÕN�� JÕ\DSWD� YHULOHQ� LKWL\DWv� WHGELU� NDUDUÕQD� LWLUD]� HGLOHELOLU�
(HUMK m.107). 

øKWL\DWL�WHGELU�NDUDUÕ�NXUDO�RODUDN�LFUD�GDLUHOHUL�WDUDIÕQGDQ�\HULQH�JHWLULOLU��øKWL\DWv�
WHGELU� NDUDUÕQÕQ� LFUDVÕQÕ� LVWHPHN� EHOOL� ELU� V�UH\H� WkEL� WXWXOPDGÕ÷ÕQGDQ�� KHU� ]DPDQ�
istenebilir1243. 

øKWL\DWv�WHGELU�NDUDUÕ�GDYD�DoÕOPDGDQ�|QFH�EX�WHGELULQ�HQ�D]�PDVUDIOD�YH�HQ�oDEXN�
nerede yerine getirilmesi mümkünse, o yer mahkemesinden veya esas dava için yetkili 

olan mahkemeden istenebilir (HUMK m.104/2)1244��'DYD�DoÕOGÕNWDQ�VRQUD�LVH��KHU�W�UO��
LKWL\DWv�WHGELU�\DOQÕ]�GDYD\D�EDNPDNWD�RODQ�PDKNHPHGHQ�LVWHQHELOLU��+80.�P���������
*|UHYOL�PDKNHPH��GDYDQÕQ�HVDVÕ�EDNÕPÕQGDQ�J|UHYOL�RODQ�PDKNHPHGLU1245. 

'DYDQÕQ� HVDVÕ� KDNNÕQGD� K�N�P� YHULOPHNOH�� LKWL\DWv� WHGELU� NDUDUÕ� NHQGLOL÷LQGHQ�
NDONDU� �+80.� P������� $QFDN� LKWL\DWv� WHGELU� NR\GXUPXú� RODQ� WDUDI� �GDYDFÕ��� K�N�P�
OHKLQH� LVH�� K�NP�Q� LFUDVÕQÕ� VD÷ODPDN� LoLQ� LKWL\DWv� WHGELULQ� X\JXQ� ELU� V�UH� GDKD� YH\D�
K�N�P�NHVLQOHúLQFH\H�NDGDU�GHYDP�HWPHVLQL�PDKNHPHGHQ�LVWH\HELOLU��+80.�P.112).  

øKWL\DWL� WHGELUH�NDUDU�YHULOPHVL�LoLQ��GDYD�DoDQ�YH\D�GDYD�DoDFDN�NLúLOHULQ��dava 

NRQXVX� oHúLGLQ�� NHQGL� KDNODUÕQD� WHFDY�]� WHúNLO� ROXúWXUDFDN� úHNLOGH� 7�UNL\H¶GH�
NXOODQÕOPDNWD� ROGX÷XQX� YH\D� NXOODQÕOPDVÕ� LoLQ� FLGGL� YH� HWNLQ� oDOÕúPDODU� \DSÕOGÕ÷ÕQÕ�
ispaWODPDVÕ� JHUHNLU� �%LWdHú.� P������1246�� %X� GHPHNWLU� NL�� KHQ�]� oHúLGL� NXOODQPD\D�
EDúODPD\DQ�YH\D�FLGGL�YH�HWNLQ�oDOÕúPDODU�\DSPD\DQ�DQFDN�NXOODQPD\Õ�G�ú�QHQ�NLúL\H�
NDUúÕ� LKWL\DWv� WHGELU� WDOHELQGH� EXOXQXODPD\DFDNWÕU�� %XQD� NDUúÕOÕN�� |UQH÷LQ�� oHúLGLQ�
NXOODQÕOPDVÕ� LoLQ� JHUHNOL� WDUOD� G�]HQOHPHVL� \DSÕOGÕ÷ÕQÕ�� HNLP� \DSÕOGÕ÷ÕQÕ�� WRKXPODUÕQ�
VDWÕúD� VXQXOPDN� �]HUH� GHSRODQGÕ÷ÕQÕ� LVSDWOD\DQ� NLúL�� HWNLQ� oDOÕúPDODU� \DSÕOGÕ÷ÕQÕ�
LVSDWODPÕú�ROXS��WHGELU�WDOHELQGH�EXOXQDELOHFHNWLU�� 

HUMK m.103’de ihtiyatî tedbir talebine karar verilmesi için, ihtiyatî tedbir talep 

HGHQ� NLúLQLQ� ³HUWHOHQPHVLQGH� WHKOLNH� RODQ� YH\D� P�KLP� ELU� ]DUDU� RODFD÷Õ� DQODúÕODQ´�
GXUXPX�LVSDWODPDVÕ�JHUHNLU��%LWdHú.¶GD�ispat EDNÕPÕQGDQ��]DUDUÕQ�YH�]DUDU�WHKOLNHVLQLQ�

                                                
1243 Kuru, a.g.e., C.4, s. 4336. 
1244�$UNDQ�� \HWNL\H� LOLúNLQ�%LWdHú.�P������ LOH� � EHQ]HU� G�]HQOHPHQLQ� \HU� DOGÕ÷Õ�PDUNDODUOD� LOJLOL� RODUDN�
LKWL\DWv� WHGELU� WDOHELQGH�+80.�P����¶�Q�SUDWLN� ELU� DQODPÕQÕQ� NDOPDGÕ÷ÕQÕ�� ]LUD��0DUN.+.�P�����¶GH�
|QJ|U�OHQ� GDYDFÕQÕQ� LNDPHWJkKÕQÕQ� ROGX÷X� YH\D� VXoXQ� LúOHQGL÷L� \D� GD� WHFDY�]� ILLOLQLQ� HWNilerinin 
J|U�OG�÷�� \HUGHNL� PDKNHPHOHULQ�� D\QÕ� ]DPDQGD� LKWL\DWv� WHGELUOHULQ� ³HQ� D]� PDVUDIOD� HQ� oDEXN� LID�
ROXQDFD÷Õ´� \HU� PDKNHPHOHUL� ROGX÷XQX� EHOLUWPHNWHGLU� �$UNDQ�� 0DUND�� &���� V�������0DUN.+.�P�����¶H�
EHQ]HU� K�N�P�� %LWdHú.� P�����¶GH� G�]HQOHQPLúWLU�� 'ROD\ÕVÕ\OD� EX� HOHúWLUL�� %LWdHú.� DoÕVÕQGDQ� GD�
geçerlidir. 
1245�8\JXODPDGD��GDYD�DoÕOPDGDQ�|QFH�LVWHQHQ�LKWL\DWv�WHGELUOHUGH��J|UHYH�GLNNDW�HGLOPHPHNWH��DVOL\H�YH\D�
VXOK� PDKNHPHVLQLQ� KDQJLVLQLQ� J|UHYLQH� JLUGL÷LQH� EDNÕOPDGDQ� WDOHSWH� EXOXQXOPDNWD�� PDKNHPHOHU� GH�
ihtiyatî� WHGELU� NDUDUÕ� YHUHELOPHNWHGLU�� .XUX�� KDNOÕ� RODUDN� EXQXQ� NDQXQD� D\NÕUÕ� ROGX÷XQX� EHOLUWPHNWHGLU�
(Kuru, a.g.e., C.4, s. 4323). 
1246�øVSDW�EDNÕPÕQGDQ�WDP�ELU�LVSDWÕ�DUDPDPDN�JHUHNLU��0DKNHPHQLQ��WHGELU�WDOHELQGH�EXOXQDQÕQ�KDNNÕQÕQ�
EXOXQGX÷XQD�LNQD�ROPDVÕ�\HWHUOLGLU��%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�PDUNDODUOD�LOJLOL�RODUDN�EN]��$UNDQ��
Marka, C.2, s.227. 
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LVSDWÕ� DUDQPDPÕú�� EXQD� NDUúÕOÕN�� ELWNL� oHúLGLQLQ� NXOODQÕOPDVÕ� LoLQ� FLGGL� YH� HWNLQ�
oDOÕúPDQÕQ� \DSÕOGÕ÷ÕQÕQ� LVSDWÕ� \HWHUOL� J|U�OP�úW�U�� =DUDU� YH\D� ]DUDU� WHKOLNHVLQLQ�
DUDQPDPDVÕQGDNL� VHEHS�� WHFDY�]�Q� NXUDO� RODUDN� ]DUDUD� VHEHEL\HW� YHUGL÷L�
YDUVD\ÕPÕGÕU1247�� 'L÷HU� \DQGDQ�� oHúLGLQ� NXOODQÕOPDVÕ� LoLQ� FLGGL� YH� HWNLOL� oDOÕúPDQÕQ�
\DSÕOGÕ÷ÕQÕQ�LVSDWÕ�GD��HUWHOHQPHVLQGH�WHKOLNH�RODQ�GXUXPXQ�LVSDWÕ�QLWHOL÷LQGHGLU� 

%LWdHú.� P�����¶GH� JHoHQ�� ³7�UNL\H¶GH� NXOODQÕOPDNWD� ROGX÷X´� LIDGHVLQL�� ILLOv�
NXOODQPD� RODUDN� DQODPDPDN� JHUHNLU�� DNVL� WDNGLUGH�� 7�UNL\H¶GH� NXOODQÕOPDGDQ� LKUDo�
edilen çHúLWOHU� LoLQ� LKWL\DWv� WHGELU� WDOHEL� DOÕQDPDPDVÕ� VRQXFX� RUWD\D� oÕNDFDNWÕU1248. Bu 

QHGHQOH�� NXOODQPD� NHOLPHVLQL� JHQLú� \RUXPOD\DUDN�� oHúLGLQ� �UHWLPLQLQ�� VDWÕúÕQÕQ� YH�
GD÷ÕWÕPÕQÕQ� GD� NXOODQÕP� ROGX÷XQX� NDEXO� HWPHN� JHUHNLU1249�� .H]D�� %LWdHú.� P�������
(b)’de ifade edildi÷L��]HUH��³ÕVODKoÕ�KDNNÕQD� WHFDY�]�HGLOHUHN��UHWLOHQ�YH\D� LWKDO�HGLOHQ�
KDN�NRQXVX�oHúLWOH�LOJLOL�PDWHU\DOOHUH´��7�UNL\H�VÕQÕUODUÕ�LoLQGH�YH\D�J�PU�N�YH�VHUEHVW�
OLPDQ�YH\D�VHUEHVW�E|OJHOHU�GH�GDKLO�ROPDN��]HUH�EXOXQGXNODUÕ�KHU�\HUGH�HO�NRQXOPDVÕ��
kullanma kHOLPHVLQLQ�ILLOHQ�NXOODQPD\D�KDVUHGLOPHGL÷LQH�ELU�LúDUHWWLU�   

%LWdHú.¶GD�� WHGELU� NDUDUÕ� YHULOHELOPHVL� LoLQ�� 3DWHQW� .+.� P����¶GHQ� IDUNOÕ�
RODUDN��KHUKDQJL�ELU�]DUDUÕQ�WD]PLQL�EDNÕPÕQGDQ� teminat verilmesi�|QJ|U�OPHPLúWLU1250. 

Bununla birlikte, HUMK’da ihtiyatî WHGELU�LVWH\HQLQ�WHPLQDW�J|VWHUPHVL�JHUHNWL÷L�LIDGH�
HGLOPLúWLU� �+80.� P������� %X� WHPLQDWÕQ� DPDFÕ�� GL÷HU� WDUDIÕQ� YH\D� �o�QF�� NLúLOHULQ�
X÷UD\DELOHFHNOHUL� ]DUDUÕ� NDUúÕODPDN� LoLQGLU� �+80.� P�����1251. Kanaatimizce, 

%LWdHú.¶GD� G�]HQOHQPH\HQ� KXVXVODUGD� +80.¶D� DWÕI� \DSÕOGÕ÷ÕQGDQ� �%LWdHú.� P������
WHPLQDWÕQ�YHULOPHVLQH�NDUDU�YHULOHELOLU1252.   

øKWL\DWv� WHGELU�� DoÕOPÕú�YH\D�DoÕODFDN�GDYD� VRQXFX�YHULOHFHN�K�NP�Q�HWNLQOL÷LQL�
WDPDPHQ� VD÷OD\DFDN� QLWHOLNWH� ROPDVÕ� JHUHNLU� �%LWdHú.� P�������� 3DW.+.� P��������
MarkKHK m.77/1, EndTasKHK P������YH�&R÷øú.+.�P���-��¶GH�ROGX÷X�JLEL�%LWdHú.�
P������� LKWL\DWv� WHGELULQ�� YHULOHFHN� K�NP�Q� HWNLQOL÷LQLQ� WDPDPHQ� VD÷OD\DFDN� QLWHOLNWH�
ROPDVÕQÕ�úDUW�NRúDUDN��+80.¶XQ�GDYDQÕQ�HVDVÕQÕ�o|]HFHN�YH\D�E|\OH�VRQXo�GR÷XUDFDN�

                                                
1247 Bkz. patentlerle ilgili olarak Saraç, a.g.e., s. 223. 
1248� $UNDQ�� EHQ]HU� G�]HQOHPHQLQ� \HU� DOGÕ÷Õ� PDUND� LOH� LOJLOL� RODUDN�� ³7�UNL\H¶GH� NXOODQÕOPDNWD� ROGX÷X´�
ifadesini�� X\JXQ� EXOPDPÕúWÕU� �$UNDQ�� 0DUND�� &���� V������� =LUD�� $UNDQ¶ÕQ� KDNOÕ� RODUDN� EHOLUWWL÷L� �]HUH��
PDUND\Õ�WDúÕ\DQ�PDOODU�Lo�SD]DUD�V�U�OPHGHQ�LKUDFDWÕ�\DSÕODELOLU��EX�GXUXP�GD��0DUN.+.�P����D�YH�����F�
X\DUÕQFD��PDUND�KDNNÕQD�WHFDY�]�ROXúWXUXU��$UNDQ��0DUND��&�2, s.227).  
1249 Bkz. patentlerle ilgili olarak Saraç, a.g.e., s. 222. 
1250�%X�WHPLQDWÕQ�NLP�WDUDIÕQGDQ�YHULOPHVL�JHUHNWL÷L�GRNWULQGH�WDUWÕúPDOÕ�ROXS��WHFDY�]�HGHQLQ�YHUHFH÷LQL�
LOHUL� V�UHQOHU� �7HNLQDOS�� D�J�H��� V�������ROGX÷X�JLEL�� WHGELU� WDOHELQGH�EXOXQDQ�NLúLQLQ�YHUPHVL�JHUHNWL÷LQL�
(Arkan, Marka, C.2, s. 228; Suluk, a.g.e., s. 274-�����LIDGH�HGHQOHU�GH�EXOXQPDNWDGÕU� 
1251� %X� NLúLOHU�� D\UÕ� ELU� WD]PLQDW� GDYDVÕ� LOH� KDNVÕ]� LKWL\DWv� WHGELU� QHGHQL\OH� X÷UDGÕNODUÕ� ]DUDUÕ� WDOHS�
HGHELOLUOHU���%X�GDYD�KDNVÕ]�ILLO�VRUXPOXOX÷XQD��%.�P����YG���oRN�EHQ]HGL÷LQGHQ��NXUDO�RODUDN�KDNVÕ]�ILLO�
hükümlerine gidilir (Kuru, a.g.e, C.4, s. 4377). 
1252� 7HPLQDW� J|VWHULOPHVLQL� LVWHPH� EDNÕPÕQGDQ� PDKNHPH\H� WDNGLU� KDNNÕ� YHULOPLúWLU�� 0DKNHPH� úDUWODUD�
J|UH��WHPLQDW�J|VWHULOPHVLQH�JHUHN�ROPDGÕ÷ÕQD�NDUDr verebilir (HUMK m.110). 
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QLWHOLNWH� LKWL\DWv� WHGELU� NDUDUÕ� YHULOemez ilkesi1253� \XPXúDWÕOPÕúWÕU1254. HUMK’a göre, 

PDKNHPH� DQFDN� JHFLNLOPHVL� KkOLQGH� GR÷DELOHFHN� WHKOLNH\L� YH\D� |QHPOL� ]DUDUÕ� GDYD�
V�UHVLQFH�JHoLFL�RODUDN�|QOHPHN�YH�\DOQÕ]�EX�DPDoOD�VÕQÕUOÕ�ROPDN��]HUH�JHUHNHQ�LKWL\DWv�
WHGELUOHULQ� DOÕQPDVÕQD� NDUDU� YHUHELOLU� �P������� $QFDN�� NDQXQODUGD� DoÕNoD� |QJ|U�OHQ�
LKWL\DWv� WHGELU� KkOOHULQGH�� GDYD� NRQXVX� X\XúPD]OÕ÷ÕQ� HVDVÕQÕ� o|]�POH\HFHN� VRQXo�
GR÷XUDFDN� QLWHOLNWH� LKWL\DWv� WHGELU� NDUDUÕ� YHULOHELOLU1255. Bu durumda mahkeme, özel 

NDQXQODUGD� |QJ|U�OHQ� LKWL\DWv� WHGELULQ� X\XúPD]OÕ÷ÕQ� HVDVÕQÕ� o|]HFHN� QLWHOLNWH� ROXS�
ROPDGÕ÷ÕQÕ�DUDúWÕUPDNVÕ]ÕQ��úDUWODUÕ�YDUVD��LKWL\DWv�WHGELU�NDUDUÕ�YHUPHNOH�\�N�PO�G�U1256.  

+�NP�Q�HWNLQOL÷LQL�VD÷OD\DFDN�QLWHOLNWH�YHULOHFHN�LKWL\DWv�WHGELU�oHúLWOHUL� tecavüz 

WHúNLO� HGHQ� ILLOOHULQ� GXUGXUXOPDVÕ� YH� oHúLWOH� LOJLOL� PDWHU\DOH� HO� NRQXOPDVÕ� WHGELUOHULQL�
LoHULU��%LWdHú.�P��������3DW.+.�P����¶GH�LKWL\DWv� WHGELUOHULQ�³|]HOOLNOH´�EX�WHGELUOHUL�
NDSVDGÕ÷Õ� úHNOLQGH� ELU� LIDGH� NXOODQÕOPÕúWÕU�� %X� QHGHQOH�� 3DW.+.�P����¶GH� |QJ|U�OHQ�
WHGELUOHU�GÕúÕQGD��JHUHNOL�J|U�OHQ�EDúND�ELU� WHGELUH�GH�NDUDU�YHULOHELOHFH÷L� V|\OHQHELOLU��
%XQD� NDUúÕOÕN�� %LWdHú.¶GD� E|\OH� ELU� LIDGH� \HULQH�� LKWL\DWv� WHGELULQ� ³DúD÷ÕGD� EHOLUWLOHQ�
WHGELUOHUL�NDSVDPDOÕGÕU´�LIDGHVL�NXOODQÕOPÕúWÕU��.DQDDWLPL]FH��EX�LIDGHGHQ�%LWdHú.¶GD�EX�
WHGELUOHU� GÕúÕQGD� ELU� WHGELUH� \HU� YHULOHPH]� DQODPÕ� oÕNDUÕODPD]�� %X� WHGELUOHU� |UQHN�
QLWHOL÷LQGH� EHOLUWLOPLúWLU��$NVL� WDNGLUGH��%LWdHú.�P������ �E�¶GH� LKWL\DWv� WHGELU� oHúLWOHUL�
DUDVÕQGD�EHOLUWLOPH\HQ��oHúLGLQ��UHWLPLQGH�GR÷UXGDQ�NXOODQÕODQ�YDVÕWDODUD�HO�NRQXODPD]��
2\VD��WHFDY�]�QHWLFHVL�KDNNÕ�LKOkO�HGLOHQ�NLúL��%LWdHú.�P�������F��JHUH÷L�EX�YDVÕWDODUD�HO�
NRQXOPDVÕQÕ�LVWHPH�KDNNÕQD�VDKLSWLU��%X�GXUXPGD��LKWL\DWv�WHGELU�\ROX\OD�EX�YDVÕWDODUD�HO�
NRQXODPD]VD��WHFDY�]�HGHQLQ�EX�YDVÕWDODUÕ�VDNODPDVÕ�HQJHOOHQHPH]��� 

%LWdHú.¶GD� G�]HQOHQHQ� LKWL\DWv� WHGELU� oHúLWOHULQGHQ� ELUL� WHFDY�]� WHúNLO� HGHQ�
ILLOOHULQ�GXUGXUXOPDVÕGÕU (m.63/3,a). Bu tedbirin talep edilebilmesi için, tecavüze yönelik 

HWNLQ�KD]ÕUOÕN�oDOÕúPDODUÕQÕQ�EXOXQPDVÕ�\HWHUOL�ROXS��WHFDY�]�Q�JHUoHNOHúPLú�ROPDVÕ�úDUW�
GH÷LOGLU��gUQH÷LQ��L]LQVL]�RODUDN�HOGH�HWWL÷L�ELWNL�oHúLGLQLQ�WRKXPODUÕQÕ�\HQLGHQ��UHWPHN�
LoLQ�WDUODVÕQÕ�KD]ÕUOD\DQ�NLúL\H�NDUúÕ�GXUGXUPD�WDOHS�HGLOHELOHFHNWLU��.H]D��L]LQVL]�RODUDN�
HOGH�HWWL÷L�oHúLWOHUL�SL\DVD\D�VXQPDN��]HUH�UHNODPÕQÕ�\DSDQ�NLúLQLQ�ILLOLQL�GXUGXUPDN�LoLQ�
de tedbir talep eGLOHELOHFHNWLU�� $\UÕFD�� WHFDY�]� KkOLQGH� GH� EX� ILLOOHULQ� GXUGXUXOPDVÕ�
istenebilecektir.  

%X� WHFDY�]OHULQ� HQJHOOHQPHVL�� ÕVODKoÕ� KDNNÕQD� \DSÕODQ� WHFDY�]�Q� GXUGXUXOPDVÕ�
GDYDVÕ\OD� GD� VD÷ODQDELOLU�� $QFDN�� GDYDQÕQ� VRQXoODQPDVÕ� LoLQ� JHoHFHN� V�UH� GLNNDWH�
DOÕQGÕ÷ÕQGD�� LKWL\DWv� WHGELUOH� WHFDY�]� WHúNLO� HGHQ� ILLOOHULQ� GXUGXUXOPDVÕ� X÷UDQÕODFDN�
]DUDUÕQ�HQJHOOHQPHVL�DoÕVÕQGDQ�|QHPOLGLU� 
                                                
1253 Kuru, a.g.e., C.4, s. 4312. 
1254�%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�PDUND�KXNXNX\OD�LOJLOL�RODUDN�EN]��7HNLQDOS��D�J�H���V������ 
1255 Kuru, a.g.e., C.4, s. 4314. 
1256 Kuru, a.g.e., C.4, s. 4315. 
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%LWdHú.¶GD� LIDGH� HGLOHQ� LKWL\DWv� WHGELU� oHúLWOHULQGHQ�GL÷HUL HO�NR\PDGÕU� ,VODKoÕ�
KDNNÕQD�WHFDY�]�HGLOHUHN��UHWLOHQ�YH\D�LWKDO�HGLOHQ�KDN�NRQXVX�oHúLWOH�LOJLOL�PDWHU\DOOHUH��
7�UNL\H�VÕQÕUODUÕ�LoLQGH�YH\D�J�PU�N�YH�VHUEHVW�OLPDQ�YH\D�VHUEHVW�E|OJHOHUGH1257 dahil 

ROPDN��]HUH�EXOXQGXNODUÕ�KHU�\HUGH�HO�NRQXOPDVÕ�YH�EXQODUÕQ�]DUDU�J|UPH\HFHN�úHNLOGH�
VDNODQPDVÕ�� LKWL\DWv� WHGELU� \ROX\OD� PDKNHPHGHQ� WDOHS� HGLOHELOHFHNWLU� �%LWdHú.�
m.63/3,b).  

+�N�PGH� J|U�OG�÷�� �]HUH�� oHúLWOH� LOJLOL� PDWHU\DO� QHUHGH� EXOXQXUVD� EXOXQVXQ��
EXQODUD� HO� NR\PD�P�PN�QG�U�� %X� DoÕGDQ�.DQXQGD� ELU� \HU� VÕQÕUODPDVÕ� \DSÕOPDPÕúWÕU��
$\UÕFD� EX� K�N�P�� oHúLWOH� LOJLOL� PDWHU\DO� NLPLQ� ]LO\HWOL÷LQGe olursa olsun el 

NRQXODELOHFH÷LQL� J|VWHUPHNWHGLU1258�� gUQH÷LQ� PDWHU\DOOHU� QDNOL\HFLGH� RODELOLU� YH\D� ELU�
GHSRGD�PXKDID]D�HGLOHELOLUOHU��.H]D��oHúLGLQ�oR÷DOWÕP�PDWHU\DOL�� WRKXP�KD]ÕUOD\ÕFÕVÕQD�
GD� YHULOPLú� RODELOLU�� %X� NLúLOHU�� WHFDY�]� WHúNLO� HGHQ� ILLOL� LúOHPHPLú� ROVDODU� ELOH��
PDWHU\DOOHU�RQODUÕQ�HOLQGH�LVH��EXQODUD�HO�NRQXODELOLU��0�ONL\HWLQ��o�QF��NLúLOHUH�JHoPHVL�
el koymaya engel olmamakla birlikte, nihaî tüketicinin elindeki materyal ve araçlara el 

NRQXODPD]�� ]LUD� WLFDUv� ROPD\DQ� NXOODQÕP� ÕVODKoÕ� KDNNÕQD� ELU� WHFDY�]� WHúNLO� HWPH]�
�%LWdHú.�P����D��� 

*�PU�N�<|QHWPHOL÷L�P�������JHUH÷L���UHWLP�DúDPDVÕ�KDN�VDKLELQLQ�L]QL�ROPDGDQ�
JHUoHNOHúWLULOHQ� oHúLW� PDWHU\DOOHULQH�� KDN� VDKLELQLQ� YH\D� WHPVLOFLVLQLQ� WDOHEL� �]HULQH�
gümrüklerde el konulabilir1259. Fikrî mülkiyet hukukundD�GD��+80.¶XQ��P�����NLúLOHULQ�
VHUEHVWoH� WDVDUUXI� HGHELOHFHNOHUL� DODQODUGD� WDOHS� ROPDGDQ� NDUDU� YHULOHPH\HFH÷L� LONHVL�
NDEXO� HGLOPLúWLU�� %XQD� NDUúÕOÕN�� ����� VD\ÕOÕ� *�PU�N� .DQXQX� P���¶GH� �YH� *�PU�N�
<|QHWPHOL÷L� P������¶GH��� DoÕN� GHOLOOHULQ� YDUOÕ÷Õ� KkOLQGH� J�PUük idarelerine re’sen 

LKWL\DWv� WHGELU�NDUDUÕ�YHUHELOPH�\HWNLVL�GH�WDQÕQPÕúWÕU1260. Bu demektir ki, bir mahkeme 

NDUDUÕ� ROPDGDQ� GD� J�PU�N� LGDUHVL� oHúLWOH� LOJLOL� PDWHU\DOOHUH� HO� NR\DELOLU�� *�PU�N�
<|QHWPHOL÷L� P�������� J�PU�N� LGDUHVLQH�� \DSWÕ÷Õ� ROD÷DQ� GHQHWLPOHUGH elde ettikleri 

Hú\DQÕQ�ILNUv�YH\D�VÕQDv�KDNNÕ�LKODO�HWWL÷LQL�WHVSLW�HWPHOHUL�KDOLQGH��PXKWHPHO�KDN�LKODOLQL�
H÷HU�ELOLQL\RUVD�KDN�VDKLELQH�ELOGLUPHVLQL�|QJ|UP�úW�U��*�PU�N�LGDUHOHUL�KDN�VDKLELQLQ�
JHoHUOL�ELU�EDúYXUXGD�EXOXQPDVÕQÕ�WHPLQHQ��o�Lú�J�Q��ER\XQFD�EX�úHNLOGH�WHVSLW�HGLOHQ�
Hú\DQÕQ� LúOHPOHULQL�GXUGXUPD\D�YH�Hú\D\D�HO�NR\PD\D�\HWNLOLGLU��*�PU�N�<|QHWPHOL÷L�

                                                
1257�6HUEHVW�E|OJHOHU���ONHQLQ�VÕQÕUODUÕ�LoLQGH�EXOXQPDVÕQD�UD÷PHQ��J�PU�N�VÕQÕUODUÕ�LoHULVLQGH�\HU�DOPD]ODU��
%X� DODQGD�� �ONHVHOOLN� LONHVLQH� WkEL� ELU� KDNNÕQ� YH� EX� KDNND� GD\DQDQ� WDOHSOHULQ� NXOODQÕOPDVÕ� P�PN�Q�
GH÷LOGLU��6DUDo��D�J�H���V������� 
1258�³%XOXQGXNODUÕ�KHU�\HUGH�HO�NR\PD�K�NP�´���øFUD�+XNXNXQGDNL�ELU�NLúL�KDNNÕQGD�YHULOHQ�K�NP�Q�ELU�
EDúND�NLúL�KDNNÕQGD�X\JXODQDPD\DFD÷Õ�NXUDOÕQD�LVWLVQDGÕU��� 
1259� %XQD� NDUúÕOÕN�� KDN� VDKLELQGHQ� L]LQ� DOÕQDUDN� �UHWLOHQ� DQFDN� KDN� VDKLELQLQ� L]QL� ROPDNVÕ]ÕQ� LKUDo� LoLQ�
gümrük bölgesine getirilen materyale el konulamaz. 
1260�øWKDODW�YH�LKUDFDW�GÕúÕQGDNL�KkOOHUGH�*�PU�N�øGDUHOHUL�LKWL\DWv�WHGELUH�NDUDU�YHUHPH]��gUQH÷LQ��WUDQVLW�
JHoLúWH�PDOÕQ�VDWÕúD�DU]Õ�GXUXPX�ROPDGÕ÷ÕQGDQ�GXUXP�E|\OHGLU��$UNDQ��0DUND��&����V�������6XOXN��D�J�H���V��
277; Saraç, a.g.e., s. 228). 
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P���������*�PU�NWH�HOH�JHoHQ�Hú\DQÕQ�ILNUv�YH�VÕQDv�KDNNÕ�LKODO�HWWL÷LQH�LOLúNLQ�DoÕN�ELU�
GHOLO�PHYFXW�GH÷LOVH��J�PU�NOHUGH�oHúLWOH�LOJLOL�PDWHU\DOe el koyma, yine hak sahibi veya 

WHPVLOFLVLQLQ�PDWHU\DOOHUH�HO�NRQXOPDVÕQÕ�LVWH\HQ�GLOHNoHVLQLQ�YDUOÕ÷ÕQD�WkELGLU��*�PU�N�
.DQXQX�P������� *�PU�N�<|QHWPHOL÷L�P��������� *�PU�NOHUGH� HO� NR\PD\D��PDKNHPH�
NDUDU� YHUPHGL÷LQGHQ�� EX� JHoLFL� ELU� LGDUv� WHGELUGLU1261. Bu neGHQOH�� HO� NR\PD� NDUDUÕQÕQ�
KDN�VDKLELQH�WHEOL÷LQGHQ�LWLEDUHQ�RQ�J�Q�LoLQGH�GDYD�DoÕOPD]�YH\D�PDKNHPHGHQ�WHGELU�
NDUDUÕ� DOÕQPD]VD�� J�PU�N� LúOHPOHUL� \DSÕOPD\D� GHYDP�HGLOLU� �*�PU�N�.DQXQX�P�������
*�PU�N�<|QHWPHOL÷L�P������ 

*�PU�NOHUGH� HO� NRQXODQ� YH� VDNODQÕODQ�PDWHU\DOOHULQ� QH� RODFD÷ÕQÕ� GDYD� VRQXFX�
YHULOHQ�NDUDU�EHOLUOH\HFHNWLU��*�PU�N�LúOHPOHUL�GXUGXUXODQ�PDWHU\DO��\HWNLOL�PDKNHPHFH�
DOÕQDQ�NDUDU�GR÷UXOWXVXQGD�� LPKD�HGLOHELOLU� YH\D�KLoELU� úHNLOGH� LON�KkOLQH�JHOHPH\HFHN�
|Oo�GH� QLWHOLNOHULQLQ� GH÷LúWLULOPHVLQGHQ� VRQUD� Hú\D� VDKLELQH� WHVOLP� HGLOHELOLU� YH\D� DVOL�
QLWHOLNOHUL�GH÷LúWLULOHUHN�VDWÕú�VXUHWL\OH�WDVIL\H�HGLOHELOLU�>*�PU�N�.DQXQX�P�������H��YH�
57/5] veya devlete terkine karar verilebilir1262��<ROFXQXQ�EHUDEHULQGH�JHWLUGL÷L�NLúLVHO�YH�
KHGL\HOLN� Hú\DVÕ� LOH� SRVWD� NROLOHUL� LOH� J|QGHULOHQ� WLFDUv� PDKL\HWWH� ROPD\DQ� Hú\D� LoLQ�
gümrükte el koyma hükümleri uygulanmaz (Gümrük Kanunu m.57/6).  

 

II. Delillerin Tespiti 

 'HOLOOHULQ� WHVSLWLQGH�� GDYDQÕQ� NDUDUD� ED÷ODQPDVÕQD� \DUGÕPFÕ� RODFDN� GHOLOOHULQ�
ND\EROPDVÕQÕ�|QOHPHN�LoLQ�WHGELU�DOÕQPDNWD��GHOLOOHU�|QFHGHQ�WHVSLW�HGLOPHNWHGLU1263. 

 'HOLOOHULQ� WHVSLWL� WDOHEL�� ELU� GDYD�ROPD\ÕS�� D\UÕ� �\DOQÕ]�EDúÕQD�� ELU� GDYD�NRQXVX�
olamaz1264��=LUD��GHOLO�WHVSLWLQLQ�NRQXVXQX�ROXúWXUDQ�PDGGv�YDNÕDODU�\DOQÕ]�EDúÕQD�WHVSLW�
GDYDVÕQD�NRQX�\DSÕODPD]1265. Delil tespiWL�LOLúNLQ�ROGX÷X��DoÕODFDN�YH\D�DoÕOPÕú��GDYD\D�
ED÷OÕ�ELU�LúOHPGLU1266. 

'HOLO� WHVSLWL� \ROX\OD�� ÕVODKoÕ� KDNNÕQD� WHFDY�]� VD\ÕODELOHFHN� ROD\ODUÕQ� WHVSLWL�
PDKNHPHGHQ�LVWHQHELOLU��%LWdHú.�P������0DGGHQLQ�EDúOÕ÷ÕQGD�³>W@HVSLW�GDYDVÕ´�LEDUHVL�
NXOODQÕOPÕúWÕU�� $FDED� EXUDGD� LIDGH� HGLOHQ� GHOLO� WHVSLWL� GDYDVÕ� +80.� P����-374 

DQODPÕQGD�GHOLOOHULQ�WHVSLWLQGHQ�IDUNOÕ�PÕGÕU"�%X�K�NP�Q�³>W@HVSLW�GDYDVÕ´�úHNOLQGH�RODQ�
NHQDU� EDúOÕ÷Õ�� 3DW.+.�P������0DUN.+.�P����� (QG7DV.+.�P����� &R÷øú.+.�P����

                                                
1261 Arkan, Marka, C.2, s.229, dn.11; Saraç, a.g.e., s. 227. 
1262 Saraç, a.g.e., s. 228. 
1263� .XUX�� D�J�H��� &���� V�� ������ 'HOLO� WHVSLWLQH� LOLúNLQ� +80.� P����-���� K�N�POHUL�� KXNXN� GDYDODUÕ�
KDNNÕQGD� GHOLO� WHVSLWL� LoLQGLU�� %X� K�N�POHU� FH]D� GDYDODUÕQGD� X\JXODQPD]� �.XUX�� D�J�H��� &���� V�� �����. 
)DNDW�� LOJLOL� KXNXN� PDKNHPHVLQGH� GHOLO� WHVSLWL� \DSWÕUÕOGÕNWDQ� VRQUD�� FH]D� GDYDVÕQD�P�GDKDOH� LOH� NLúLVHO�
KDNNÕQ� WDOHS�HGLOPHVL�YH\D�FH]D�PDKNHPHVLQGH�úDKVv�GDYD�DoÕOPDVÕ�KDOLQGH��FH]D�PDKNHPHVLQGH��KXNXN�
PDKNHPHVLQGH�\DSWÕUÕOPÕú�RODQ�GHOLO�WHVSLWLQH�GD\DQÕODELOLU��.XUX��D�J�H���&����V�������� 
1264 Kuru, a.g.e., C.4, s. 4427. 
1265 Kuru, a.g.e., C.4, s. 4428. 
1266 Kuru, a.g.e., C.4, s. 4427. 
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�QF��PDGGHOHULQ�NHQDU�EDúOÕ÷Õ�LOH�EHQ]HUGL��$QFDN��\XNDUGD�VD\ÕODQ�EX�.+.¶OHULQ�LOJLOL�
PDGGHOHUL������VD\ÕOÕ�.DQXQOD1267�����������WDULKLQGH�GH÷LúWLULOHUHN�³>G@HOLOOHULQ�WHVSLWL´�
KDOLQH� JHWLULOPLúWLU�� 0DUN.+.� P���¶LQ� NHQDU� EDúOÕ÷Õ� GH÷LúPHGHQ� |QFH�� EX� K�NP�Q�
QLWHOL÷L�NRQXVXQGD��PDUND�LOH�LOJLOL�YHULOHQ�<DUJÕWD\�NDUDUÕQGD1268, TTK m.58/1 (a)’ya ve 

)6(.�P�����¶H�SDUDOHO�RODUDN�ELU�WHVSLW�GDYDVÕ�QLWHOL÷L�EHQLPVHQPLúWL��<DUJÕWD\��EXUDGD��
HGD�GDYDVÕQÕQ�DoÕODELOHFH÷L�KkOOHUGH� WHVSLW�GDYDVÕ�DoPD�RODQD÷ÕQÕ�GD� �\DQL�EX�K�N�POH�
HGD� GDYDVÕ� DoÕODELOHFH÷L� KkOOHUGH� WHVSLW� GDYDVÕ� DoÕODPD\DFD÷Õ� NXUDOÕQD� ELU� LVWLVQD�
WDQÕQGÕ÷ÕQÕ�� NDEXO� HWPLúWL�� <DUJÕWD\¶ÕQ� EHOLUWWL÷L� JLEL� EX� GDYDQÕQ� +80.� P����� Y�G�
VD\ÕODQ� GHOLOOHULQ� WHVSLWL� DQODPÕQGD� ROPDGÕ÷Õ� J|U�ú�� $UNDQ� WDUDIÕQGDQ� GD�
EHQLPVHQPLúWLU1269�� $UNDQ¶D� J|UH� EX� GDYD� NDQXQ� WDUDIÕQGDQ� LKGDV� HGLOPLú� ELU� WHVSLW�
GDYDVÕGÕU1270�� 'DYD� VRQXFX� YHULOHQ� NDUDUD� NDUúÕ� LWLUD]� \ROXQD� GH÷LO� GH� WHP\L]� \ROXQD�
gidilebilir; bunun sonucu olarak da, elde edilen hüküm, maddî anlamda bir kesin hüküm 

RODFD÷ÕQGDQ�� GHOLO� WHVSLWLQLQ� GHOLO� ROPD� QLWHOL÷L� J�oOHQGLULOPLú� �NHVLQ� GHOLO� VHYL\HVLQH�
oÕNDUÕOPÕú��ROPDNWDGÕU1271��7HNLQDOS�YH�.DUDKDQ�GD�D\QÕ�J|U�úWHGLU1272. 

%XQXQOD� ELUOLNWH�� GRNWULQGH�� EXUDGD� ³GHOLOOHULQ� WHVSLWL� GDYDVÕ´� EDúOÕ÷ÕQÕQ�
\DQOÕúOÕNOD�NXOODQÕOGÕ÷Õ��GROD\ÕVÕ\OD��EX�GDYDQÕQ��+80.�P����-����DQODPÕQGD�GHOLOOHULn 

WHVSLWL� úHNOLQGH� DQODúÕOPDVÕ� JHUHNWL÷L� ILNUL� GH� VDYXQXOPDNWD\GÕ1273. Deren-<ÕOGÕUÕP¶D�
J|UH�� +80.¶XQ� GHOLO� WHVSLWLQH� LOLúNLQ� K�N�POHUL� ILNUv� P�ONL\HW� EDNÕPÕQGDQ� X\JXQ�
ROPDGÕ÷ÕQGDQ�� GHOLO� WHVSLWL� GDYDVÕQÕQ� LoHUL÷LQL� GHOLOOHUL� HOGH� HWPH� WHGELUOHUL� úHNOLQGH�
doldurmak gerekir1274�� $\QÕ� úHNLOGH�� 6XOXN�� GHOLOOHULQ� WHVSLWLQLQ� NRQXVXQXQ� YDNÕDODU�
ROPDVÕQD� NDUúÕQ�� WHVSLW� GDYDVÕQÕQ� NRQXVXQXQ� KXNXNv� LOLúNLOHU� ROGX÷XQGDQ�� WHVSLWLQ� ELU�
GDYD� ROPD\ÕS�� JHoLFL� ELU� |QOHP� ROGX÷X� J|U�ú�QH� NDWÕOPDNWDGÕU1275�� <D]DUD� J|UH�� H÷HU�
burada bir� GDYDQÕQ� NDEXO�� ROXUVD�� KXNXNXPX]GD� EHOLUWLOHQ� JHQHO� NXUDOODUD� ELU� LVWLVQD�
JHWLULOGL÷L�NDEXO�HGLOHFHNWLU1276��2\VD��DQÕODQ�PDGHQLQ�EDúOÕ÷ÕQGDQ�\ROD�oÕNDUDN�E|\OH�ELU�
VRQXFD�XODúPDN�GR÷UX�GH÷LOGLU1277.  

�<XNDUGD� VD\ÕODQ� .+.¶OHUGH� GH÷LúLNOLN� \DSDQ� ����� VD\ÕOÕ� .DQXnun 18. 

PDGGHVL\OH�� NHQDU� EDúOÕNODU� ³'HOLOOHULQ�7HVSLWL´� úHNOLQGH� GH÷LúWLULOHUHN� EX� WDUWÕúPDODUD�

                                                
1267 RG. 26.6.2004, S. 25504. 
1268����+'�����������WDULK�YH�(������������.����������VD\ÕOÕ�NDUDUÕ��EN]��$UNDQ��0DUND��&����V�������� 
1269 Arkan, Marka, C.2, s. 232, dn. 22. 
1270 Arkan, Marka, C.2, s. 232. 
1271 Arkan, Marka, C.2, s. 232. 
1272 Tekinalp, a.g.e., s. 579-�����.DUDKDQ��<HQL�0DUND�+XNXNXPX]�YH�øOJLOL�0HY]XDW��.RQ\D��������V����-
59. 
1273�ùHKLUDOL��D�J�H���V�����-148. 
1274 Deren-<ÕOGÕUÕP�� 1HYKLV�� +DNVÕ]� 5HNDEHW� +XNXNX� LOH� )LNUv� YH� 6ÕQDv� 0�ONL\HW� +XNXNXQGD� øKWL\DWv�
7HGELUOHU�����%DVNÕ��øVWDQEXO��������V������ 
1275 Suluk, a.g.e., s. 278. 
1276 Suluk, a.g.e., s. 279. 
1277 Suluk, a.g.e., s. 279. 
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DoÕNOÕN�JHWLULOPLúWLU1278��.DQXQ�NR\XFX�\DSPÕú�ROGX÷X�EX�G�]HQOHPH�LOH��EXUDGD�+80.�
P����� YG�� GD� G�]HQOHQHQ� GHOLOOHULQ� WHVSLWLQGHQ� IDUNOÕ� ELU� WHVSLW� GDYDVÕ� |QJ|UPHGL÷LQL�
EHOLUWPHN� LVWHPLúWLU�� .DQDDWLPL]FH�� %LWdHú.� P���¶QLQ� NHQDU� EDúOÕ÷ÕQGD� WHVSLW� GDYDVÕ�
LEDUHVL� \HU� DOPDVÕQD� UD÷PHQ�� NDQXQ� NR\XFXQXQ� EXUDGDNL� DPDFÕ�� +80.¶XQ� GHOLO�
WHVSLWLQH�LOLúNLQ�K�N�POHULQH��P�����YG��DWÕI�\DSPDNWÕU� 

 

  

,,,��7HVSLW�'DYDVÕ� 
  

Tespit GDYDVÕ�� WHFDY�]�Q�ROXPOX��P�VSHW��YH�ROXPVX]��PHQIL��WHVSLWL�GDYDODUÕQÕ�
LoHUPHNWHGLU��7HVSLW�VXUHWL\OH��KDNNÕQD�WHFDY�]�Q�YDUOÕ÷ÕQÕ�LVSDW�HGHQ�NLúL��EXQGDQ�VRQUD��
WD]PLQDW��HO�NR\PD��LKWL\DWv�WHGELU�JLEL�GL÷HU�NRUXPD�\ROODUÕQÕ�VHoHELOHFHNWLU�� 
 Belirtmek gHUHNLU�NL��WHVSLW�GDYDODUÕ\OD�LOJLOL�%LWdHú.¶GD�G�]HQOHPH�EXOXQPD\DQ�
KXVXVODUGD�+80.�K�N�POHUL�X\JXODQDFDNWÕU��%LWdHú.�P����� 

  

A. Tecavüzün Tespiti  

0�VSHW� WHVSLW� GDYDVÕ�� ELU� KXNXNv� LOLúNLQLQ�PHYFXW� ROGX÷XQXQ� WHVSLWL� LoLQ� DoÕODQ�
GDYDGÕU1279. Tecavüzün tespitL� �P�VSHW� WHVSLW�� GDYDVÕ�� %LWdHú.¶GD� |]HO� RODUDN�
G�]HQOHQPHPLúWLU�� .H]D�� WHVSLW� GDYDODUÕ�� +80.¶GD� GD� D\UÕ� ELU� GDYD� oHúLGL� RODUDN�
G�]HQOHQPHPLúWLU1280��)6(.�P�������77.�P����D��+80.�P�����JLEL��WHVSLW�GDYDODUÕQÕ�
G�]HQOH\HQ� |]HO� NDQXQ� K�N�POHUL� YDUGÕU�� %XQXQOD� birlikte, Türk doktrininde, ve 

<DUJÕWD\� NDUDUODUÕQGD�� KXNXNXPX]GD� WHVSLW� GDYDODUÕQÕQ� FDL]� ROGX÷X� KDNNÕQGD� J|U�ú�
ELUOL÷L�YDUGÕU1281.  

7HVSLW� GDYDVÕQÕQ� DoÕODELOPHVL� LoLQ� KXNXNv� PHQIDDWLQ� EXOXQPDVÕ1282 gerekir1283. 

+XNXNv� PHQIDDWLQ� EXOXQPDVÕ� LoLQ� GH�� GDYDFÕQÕQ� ELU� KDNNÕ� YH\D� KXNXNv� GXUXPXQXQ�
J�QFHO� �KkOLKD]ÕU�� ELU� WHKOLNH� LOH� WHKGLW� HGLOPLú� ROPDVÕ�� EX� WHKGLW� QHGHQL\OH� GDYDFÕQÕQ�
KXNXNv� GXUXPXQXQ� WHUHGG�W� LoLQGH� ROPDVÕ� YH� EX� KXVXV� GDYDFÕ\D� ]DUDU� YHUHELOHFHN�
                                                
1278�.H]D��3DW.+.�P������0DUN.+.�P�����(QG7DV.+.�P�����&R÷øú.+.�P����ÕQFÕ�PDGGHOHULQGH�JHoHQ�
³7HVSLW�GDYDODUÕ´�LEDUHOHUL�³7HVSLW�WDOHSOHUL´�úHNOLQGH�GH÷LúWLULOPLúWLU�������6D\ÕOÕ�.DQXQ�P����� 
1279 Kuru, a.g.e., C.2, s.1463. 
1280 Kuru, s. a.g.e., C.2, s. 1410. 
1281�%N]��.XUX��D�J�H���&����V��������%X�\|QGH�<DUJÕWD\�NDUDUODUÕ�LoLQ�EN]. HGK 17.3.1965, 9/656-12 (Kuru, 
a.g.e., C.2, s.1411); HGK 20.4.1968, 4/437-272 (Kuru, a.g.e., C.2, s.1411); 4 HD. 7.6.1983, 5345/5969 
(Kuru, a.g.e., C.2, s.1412).  
1282� (GD� GDYDODUÕQGD� KXNXNv� \DUDUÕQ� YDUOÕ÷Õ� NXUDO� RODUDN� NDEXO� HGLOGL÷L� KkOGH�� WHVSLW� GDYDODUÕnda hukukî 
\DUDUÕQ�YDUOÕ÷Õ�|]HOOLNOH�ELOGLULOPHOL�YH�LVSDW�HGLOPHOLGLU��.XUX��D�J�H���&����V�������������� 
1283� .DQXQODUÕPÕ]GD� DoÕNoD� \D]ÕOÕ� ROPD\DQ�� KXNXNv� \DUDUÕQ� GD� GDYD� úDUWÕ� ROGX÷X�� |÷UHWLGH� YH� <DUJÕWD\�
WDUDIÕQGDQ� NDEXO� HGLOPHNWHGLU� �.XUX�� D�J�H��� &���� V�������� %X� \|QGH� <DUJÕWD\� NDUDUODUÕ� LoLQ� EN]�� +*.�
10.1.1968, 8/1083-3 (Kuru, a.g.e., C.2, s.1364); HGK T.24.11.1982, E.1979/7-1874, K.1982/914 (YKD 
1983, s.807-810); HGK T.24.6.1992, E.1992/1-347, K.1992/394 (YKD, 1992, s.1335-1338); HGK 
10.11.1999, 1/937-946 (Kuru, a.g.e., C.2, s.1365). 
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QLWHOLNWH�ROPDVÕ��NHVLQ�K�N�P�HWNLVLQH�VDKLS�ROXS�LFUD\D�NRQXODPayan tespit hükmünün 

EX�WHKOLNH\L�RUWDGDQ�NDOGÕUPD\D�HOYHULúOL�ROPDVÕ�JHUHNLU1284.  

0�VSHW� WHVSLW� GDYDVÕ� LOH�� ELU� KXNXNv� LOLúNLQLQ� YDUOÕ÷Õ� LGGLD� HGLOLU�� %X� GDYDQÕQ�
NDEXO�� KkOLQGH� YHULOHQ� K�N�P� LOH�� GDYDFÕQÕQ� LGGLD� HWWL÷L� KXNXNv� LOLúNLQLQ� YDU� ROGX÷X��
GDYD\Õ� HVDVWDQ� UHGGHGHQ�K�N�P� LOH� GH� KXNXNv� LOLúNLQLQ�\RN�ROGX÷X�NHVLQ�RODUDN� WHVSLW�
HGLOLU��+80.�P�������gUQH÷LQ��KDN�VDKLELQGHQ�L]LQ�DOÕQPDGDQ��\DQL�ELU�OLVDQV�DOPDGDQ��
ELWNL�oHúLGLQLQ�PDWHU\DOLQLQ�oR÷DOWÕOÕS�VDWÕOGÕ÷Õ�EX�GDYD\OD�EHOLUOHQHELOLU��� 

'L÷HU�\DQGDQ��EX�GDYD�WHFDY�]�Q�PHQIL�WHVSLWL�GDYDVÕQGDQ�IDUNOÕGÕU��=LUD��PHQIL�
WHVSLW�GDYDVÕ�KDN� VDKLELQH�NDUúÕ�� ILLOL� \DSDQ�YH\D�\DSDFDN�NLúL� WDUDIÕQGDQ�DoÕOPDNWDGÕU��
gUQH÷LQ��ELWNL�oHúLGLQL�NXOODQPDN�LVWH\HQ��o�QF��NLúL��LOHULGH�ÕVODKoÕ�KDNNÕQÕ�LKOkO�HWWL÷L�
gerekçesiyOH�WD]PLQDW�WDOHEL\OH�NDUúÕODúPDPDN�LoLQ��NXOODQPD�H\OHPLQLQ�ÕVODKoÕ�KDNNÕQD�
ELU�WHFDY�]�WHúNLO�HGLS�HWPHGL÷LQLQ�EHOLUOHQPHVL�KXVXVXQGD�PHQIL�WHVSLW�GDYDVÕ�DoDELOLU��
*|U�OG�÷���]HUH��PHQIL� WHVSLW�GDYDVÕQÕ��o�QF��ELU�NLúL�DoPDVÕQD�NDUúÕQ��P�VSHW� WHVSLW�
davaVÕQÕ�ÕVODKoÕ�KDNNÕ�VDKLEL�DoPDNWDGÕU��� 

$\QÕ�úHNLOGH��WHFDY�]�Q�WHVSLWL�GDYDVÕ�GHOLOOHULQ�WHVSLWL\OH�GH�NDUÕúWÕUÕOPDPDOÕGÕU��
'HOLOOHULQ�WHVSLWL��WHFDY�]�WHúNLO�HGHQ�ROD\ODUÕQ�WHVSLWLQL��EXQD�NDUúÕOÕN��WHFDY�]�Q�WHVSLWL�
GDYDVÕ� LVH�� EX� WHFDY�]� ROD\ODUÕQÕ� JHUoHNOHúWLUHQ� NLúLOHULQ� EXQD� KDNNÕ� ROXS� ROPDGÕ÷ÕQÕ��
\DQL� EL]]DW� ILLOLQ� ELU� WHFDY�]� WHúNLO� HGLS� HWPHGL÷LQL� EHOLUOHU1285�� 'L÷HU� ELU� LIDGH\OH��
WHFDY�]�Q� WHVSLWL� GDYDVÕQÕQ� NRQXVX�� KXNXNL� LOLúNLQLQ� WHVSLWL� VXUHWL\OH� ELU� ILLOLQ� WHFDY�]�
ROXúWXUXS� ROXúWXUPDGÕ÷ÕQÕQ� WHVSLWLGLU�� gUQH÷LQ�� oHúLGLQ� oR÷DOWÕP� PDWHU\DOLQL� NXOODQDQ�
oLIWoL\H� NDUúÕ� DoÕODFDN� WHVSLW� GDYDVÕ� LOH�� NXOODQPD� H\OHPLQLQ� oLIWoL� LVWLVQDVÕ� NDSVDPÕQD�
JLULS� JLUPHGL÷L� EHOLUOHQLU�� 2\VD�� GHOLO� WHVSLWL� LOH�� oLIWoLQLQ� \DSPÕú� ROGX÷X� oR÷DOWPD�
H\OHPLQLQ� WHVSLWL� \DSÕOÕU��'L÷HU� \DQGDQ�� GHOLO� WHVSLWL�� GDYD� DoÕOPDGDQ� |QFH� YH\D� VRQUD�
istenebilir (HUMK m.368)1286�� %X� QHGHQOH� GHOLO� WHVSLWL� WDOHEL�� WHFDY�]� QLWHOL÷LQGHNL�
ROD\ODUÕQ�JHUoHNOHúWLULOPHVL�VÕUDVÕQGD�GD�\DSÕOPDNWDGÕU��%XQD�NDUúÕOÕN��WHFDY�]�Q�WHVSLWL�
GDYDVÕ��WHFDY�]�Q�VRQD�HUGL÷L�DQFDN�HWNLOHULQLQ�GHYDP�HWWL÷L�GXUXPODUGD�DoÕOÕU1287.  

%X� GDYD�� XVXO� KXNXNXQGDNL� WHVSLW� GDYDVÕ� QLWHOL÷LQGH� ROGX÷XQGDQ�� HGD� GDYDVÕ�
DoÕODELOHQ� GXUXPODUGD�� DoÕODPD]1288�� gUQH÷LQ�� ÕVODKoÕ� KDNNÕQD� \|QHOLN� WHFDY�]� GHYDP�
                                                
1284 Kuru, a.g.e., C.2, s. 1424-1425. 
1285 Kuru, a.g.e., C.4, s. 4429.  
1286�'DYD�DoÕOGÕNWDQ�VRQUD��|]HOOLNOH��LQFHOHPH�VÕUDVÕ�JHOPHPLú�GHOLOOHULQ�WHVSLWL�LVWHQLU��+80.�P������ 
1287 Tekinalp, a.g.e., s. 581.  
1288�d�QN���HGD�GDYDVÕ�VRQXFXQGD�YHULOHQ�K�N�P�LOH�D\QÕ�]DPDQGD�GDYD�NRQXVX�KXNXNv�LOLúNLQLQ�YDU�ROXS�
ROPDGÕ÷Õ� GD� WHVSLW�HGLOLU��%X�KkOOHUGH� WHVSLW�GDYDVÕQÕQ�DoÕOPDVÕQD� L]LQ�YHULOPHVL�XVXO� HNRQRPLVLQH�D\NÕUÕ�
ROXU��.XUX��D�J�H���&����V���������$\UÕ�ELU�WHVSLW�GDYDVÕ�DoPDGD�KXNXNv�\DUDU�EXOXQPDPDVÕ��WHVSLW�GDYDVÕ�LOH�
LVWHQHQ�KXNXNv�NRUXPDQÕQ��HGD�GDYDVÕ�LOH�WDPDPHQ�HOGH�HGLOHELOHFHN�ROPDVÕ�KkOLQGH�V|]�NRQXVXGXU��.XUX��
D�J�H���&����V���������%XQD�NDUúÕOÕN��HGD�GDYDVÕ�VRQXFXQGD�HOGH�HGLOHFHN�K�NP�Q�WHVSLWH�LOLúNLQ�E|O�P�Q�Q�
NDSVDPÕ�� WHVSLW�GDYDVÕQGD�HOGH�HGLOHFHN�WHVSLW�K�NP�QGHQ�GDKD�GDU� LVH��HGD�GDYDVÕQÕQ�DoÕOPDVÕ�P�PN�Q�
ROPDVÕQD� UD÷PHQ�EXQGDQ�D\UÕ�RODUDN�WHVSLW�GDYDVÕQÕQ�DoÕOPDVÕQGD�KXNXNv�\DUDU�YDUGÕU��.XUX��D�J�H���&����
V��������.H]D��ELU�KXNXNv�LOLúNLQLQ��|UQH÷LQ�V|]OHúPHQLQ��WDúÕGÕ÷Õ�P�QIHULW�WDOHS�KDNNÕ�LoLQ��NÕVPv�ELU��HGD�
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HGL\RUVD��WHFDY�]�Q�GXUGXUXOPDVÕ�GDYDVÕ�DoÕODELOHFH÷LQGHQ�EX�GDYD�DoÕODPD]��7D]PLQDW�
GDYDODUÕQGD��PDKNHPHOHULQ�KXNXND�D\NÕUÕOÕ÷Õ� WHVSLW�HWPHVL��ELU�WHVSLW�GDYDVÕ�QLWHOL÷LQGH�
ROPDPDNWD��WD]PLQDW�WDOHELQLQ�NDUúÕODQPDVÕQÕQ�|Q�EDVDPD÷ÕGÕU1289. 

7HVSLW�GDYDVÕQGD�\DOQÕ]FD�WHVSLW�K�NP��YHULOLU��D\UÕFD�HGD�Kükmü de verilemez. 

Zira, mahkeme talepten fazlaya hüküm veremez (HUMK m.74). Tespit hükmünde, eda 

HPUL�ROPDGÕ÷ÕQGDQ�� LODPOÕ� LFUD�\ROX��øø.�P����YG��� LOH��K�N�P�LFUD\D�NRQDPD]1290. Bu 

QHGHQOH��ÕVODKoÕ�KDNNÕQD�WHFDY�]�Q�YDUOÕ÷ÕQÕ�WHVSLW�HGHQ�PDKNHPH�LOkPÕ��LFUDya konulup 

WD]PLQDW� WDOHS� HGLOHPH]�� 7D]PLQDW� LoLQ� D\UÕFD� GDYD� DoÕOPDVÕ� JHUHNLU�� 7HVSLW� GDYDVÕ�
VRQXFXQGD�YHULOHQ�NDUDUÕQ�LFUD�NDELOL\HWL�ROPDGÕ÷ÕQGDQ�GROD\Õ�EX�GDYD\D�QDGLU�UDVWODQÕU� 

7HVSLW�GDYDODUÕ�]DPDQDúÕPÕQD�WkEL�ROPD\ÕS��EX�GDYDODUGD�LVSDW�\�N��NXUDO�olarak 

HGD�GDYDODUÕQGDNL�JLELGLU1291. 

 

%��7HFDY�]�Q�0HYFXW�2OPDGÕ÷ÕQÕQ�7HVSLWL� 
 'DYDOÕ� WDUDIÕQGDQ� YDUOÕ÷Õ� LGGLD� HGLOHQ� ELU� KXNXNv� LOLúNLQLQ� PHYFXW� ROPDGÕ÷ÕQÕQ�
WHVSLWL�LoLQ�DoÕODQ�GDYD\D��PHQIL��ROXPVX]��WHVSLW�GDYDVÕ�GHQLU1292. Menfaati olan herkes, 

hak sahibinH�NDUúÕ�GDYD�DoDUDN��IDDOL\HWOHULQLQ�ÕVODKoÕ�KDNNÕQD�ELU�WHFDY�]�KkOL�ROXúWXUXS�
ROXúWXUPDGÕ÷ÕQÕQ� WHVSLWLQL� PDKNHPHGHQ� WDOHS� HGHELOLU� �%LWdHú.�P�������� %X� GDYD� ELU�
PHQIL�WHVSLW�GDYDVÕGÕU��%XQXQOD�ELUOLNWH��EX�GDYDQÕQ�8VXO�+XNXNX�DQODPÕQGD�ELU�PHQIL�
tespit dDYDVÕQÕQ�E�W�Q�|]HOOLNOHULQL�WDúÕGÕ÷ÕQÕ�V|\OHPHN�P�PN�Q�GH÷LOGLU1293. Zira, Usul 

+XNXNX�EDNÕPÕQGDQ�PHQIL�WHVSLW�GDYDVÕQGD��GDYDOÕQÕQ��\DQL�NHQGLVLQH�NDUúÕ�PHQIL�WHVSLW�
GDYDVÕ� DoÕODQ� NLúLQLQ�� GDKD� |QFH�EHOOL� ELU�KXNXNv� LOLúNLQLQ�YDUOÕ÷ÕQÕ� LGGLD� HWPLú� ROPDVÕ�
gerekir1294��%XQD�NDUúÕOÕN��ÕVODKoÕ�KDNNÕ�VDKLEL�WDUDIÕQGDQ��KDNNÕQD�\|QHOLN�ELU�WHFDY�]�Q�
YDUOÕ÷Õ�KHQ�]�LOHUL�V�U�OPHGHQ�GH���o�QF��NLúL�WDUDIÕQGDQ�DoÕODFDN�EX�GDYD�LOH��\DSÕODFDN�
ILLOLQ�ÕVODKoÕ�KDNNÕQD�ELU�WHFDY�]�WHúNLO�HGLS�HWPHGL÷L�WHVSLW�HGLOHELOLU�� 

Bu dDYDQÕQ�DoÕODELOPHVL� LoLQ��GDYDFÕQÕQ�EX�GDYD\Õ�DoPDNWD�KXNXNv�PHQIDDWLQLQ�
ROPDVÕ�JHUHNLU��gUQH÷LQ�ELU�WLFDUv�IDDOL\HWH�JLULúHFHN�NLúL��NXOODQDFD÷Õ�ELWNL�oHúLGL\OH�LOJLOL�
PDWHU\DOOHULQ�ELU�EDúND�NLúLQLQ�ÕVODKoÕ�KDNNÕQD�WHFDY�]�WHúNLO�HGLS�HWPH\HFH÷L�KXVXVXQGa 

ú�SKH\H� G�úHELOLU�� %X� GXUXPGD�� GDKD� VRQUD� WHFDY�]� QHGHQL\OH� WD]PLQDW� GDYDVÕQD�
PXKDWDS�ROPDPDN�LoLQ��PHQIL�WHVSLW�GDYDVÕ�DoPDGD�PHQIDDWL�RODFDNWÕU� 

                                                                                                                                           
GDYDVÕ� DoÕOPDVÕ� P�PN�Q� RODQ� KDOOHUGH� GH�� R� WDOHS� KDNNÕQÕQ� GD\DQD÷Õ� RODQ� KXNXNv� LOLúNLQLQ� W�P�� LoLQ�
�|UQH÷LQ��YDUOÕ÷Õ�WDUDIODU�DUDVÕQGD�oHNLúPHOL�RODQ�ELU�V|]OHúPHQLQ�PHYFXW�ROXS�ROPDGÕ÷ÕQÕQ�WHVSLWL�LoLQ��D\UÕ�
bir WHVSLW�GDYDVÕ�DoÕOPDVÕQGD�KXNXNv�\DUDU�YDUGÕU��.XUX��D�J�H���&����V�������� 
1289 Tekinalp, a.g.e., s. 581. 
1290 Kuru, a.g.e., C.2, s. 1466. 
1291 Kuru, a.g.e., C.2, s. 1465. 
1292 Kuru, a.g.e., C.2, s. 1463. 
1293� %HQ]HU� G�]HQOHPHQLQ� \HU� DOGÕ÷Õ�PDUND�� SDWHQW� YH� HQG�VWUL\HO� WDVDUÕPODUOD� LOJLOL� RODUDN� EN]�� $UNDQ��
0DUND��&����V�������ùHKLUDOL��V�����-180; Suluk, a.g.e., s. 280; Saraç, a.g.e., s. 244. 
1294 Kuru, a.g.e., C.2, s. 1463. 
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 0HQIL� WHVSLW�GDYDVÕ� DoÕOPDGDQ�|QFH�� IDDOL\HWOHULQ� ÕVODKoÕ�KDNNÕQD� WHFDY�]� WHúNLO�
HGLS�HWPHGL÷L�NRQXVXQGD�KDN�VDKLELQGHQ�J|U�úOHULQL�ELOGLUPHVL��QRWHU�DUDFÕOÕ÷Õ\OD�WDOHS�
HGLOHELOLU� �%LWdHú.� P�������� %X� WDOHEH�� WHEOL÷LQGHQ� LWLEDUHQ� ELU� D\� LoLQGH� KDN� VDKLEL�
WDUDIÕQGDQ� ELU� FHYDS� YHULOPH]VH� YH\D� YHULOHQ� FHYDS� PHQIDDW� VDKLEL� WDUDIÕQGDQ� NDEXO�
edilmezse, menfi tespit GDYDVÕ� DoÕODELOLU� �%LWdHú.�P�������� *|U�OG�÷�� �]HUH�� EXUDGD��
GDYD� DoÕOPDGDQ� |QFH� KDN� VDKLELQGHQ� J|U�ú� LVWHPH�� GDYD� úDUWÕ� úHNOLQGH�
G�]HQOHQPHPLúWLU1295�� =LUD� J|U�ú� ELOGLUPH�� KDN� VDKLELQGHQ� ³WDOHS� HGLOHELOLU´� úHNOLQGH�
LIDGH�HGLOGL÷LQGHQ��ELOGLULP�LVWH÷H�ED÷OÕ�ELU�KkOH�JHWLULOPLúWLU1296��$\UÕFD��YHULOHQ�FHYDEÕQ�
PHQIDDW�VDKLEL�WDUDIÕQGDQ�NDEXO�HGLOPHPHVL�KkOLQGH�GH�GDYD�DoÕODELOPHVL��J|U�ú�LVWHPH\L�
GDYD�úDUWÕ�VD\PDQÕQ��DQODPVÕ]OÕ÷ÕQÕ�J|VWHUPHNWHGLU� 
 'L÷HU�\DQGDQ��PHQIL� WHVSLW�GDYDVÕ�� ÕVODKoÕ�KDNNÕQD� WHFDY�]GHQ�GROD\Õ�NHQGLVLQH�
GDYD�DoÕOPÕú� NLúL� WDUDIÕQGDQ� DoÕODPD]� �%LWdHú.�P��������=LUD�� EX�GDYD�� QLWHOL÷L�JHUH÷L�
WHFDY�]�QHGHQL\OH�GDYD�HGLOPHGHQ�|QFH�\DSÕODQ�ILLOOHULQ� WHFDY�]� WHúNLO�HGLS�HWPHGL÷LQL�
EHOLUOHPH\H�\|QHOLNWLU��%X�QHGHQOH��NHQGLVLQH�NDUúÕ�ELU�GDYD�DoÕOGÕNWDQ�VRQUD�GDYDOÕQÕQ�
EX�GDYD\Õ�DoPDGD�KXNXNv�ELU�PHQIDDWL�ROPD\DFDNWÕU��.H]D��EX�GDYD��NDUúÕ�GDYD�úHNOLQGH�
de ileri sürülemez1297��=LUD��NHQGLVLQH�NDUúÕ�DoÕODQ�GDYDGD�LGGLDODUÕQÕ�LOHUL�V�UHELOLU� 
 0HQIL� WHVSLW� GDYDVÕ�� NRUXQDQ� oHúLW� �]HULQGH� KDN� VDKLEL� RODQ� YH� ÕVODKoÕ� KDNNÕ�
.�W�÷�QH� ND\GHGLOPLú� EXOXQDQ� E�W�Q� KDN� VDKLSOHULQH1298� WHEOL÷� HGLOHFHNWLU� �%LWdHú.�
P��������%X�WHEOL÷��+80.�P����YH�GHYDPÕQGD�G�]HQOHQHQ��GDYDQÕQ� LKEDUÕ�QLWHOL÷LQGH�
ROXS��GL÷HU�KDN�VDKLSOHULQLQ�GDYD\D�P�GDKDOH�HWPHVLQL�VD÷ODU1299. Lisans ve rehin hakNÕ�
VDKLEL�NLúLOHU�GH�JHUH÷LQGH�GDYD\D�P�GDKDOH�HGHELOLUOHU1300. 

 %X�GDYD�ELU�WHVSLW�GDYDVÕ�ROPDNOD�ELUOLNWH��GL÷HU�WHVSLW�GDYDODUÕQGDQ�IDUNOÕ�RODUDN��
ELU� HGD� GDYDVÕQÕQ� DoÕODELOHFH÷L� KkOOHUGH� GH� EX� GDYD� DoÕODELOHFHNWLU1301�� $\QÕ� úHNLOGH��
%LWdHú.�P����VRQ� IÕNUDGD�EHOLUWLOGL÷L��]HUH�PHQIL� WHVSLW�GDYDVÕ��KDNNÕQ�K�N�PV�]O�÷��
GDYDVÕ\OD�ELUOLNWH�GH�DoÕODELOLU� 
                                                
1295�'DYD�úDUWÕ��PDKNHPHQLQ�GDYD\Õ�HVDVWDQ�LQFHOH\HELOPHVL�LoLQ�YDUOÕ÷Õ��|UQH÷LQ�J|UHY��KXNXNv�\DUDU�Jibi) 
YH\D� \RNOX÷X� �|UQH÷LQ�� NHVLQ� K�N�P� JLEL�� JHUHNOL� RODQ� KkOOHUH� GHQLU� �.XUX�� D�J�H��� &���� V�� �������'DYD�
úDUWÕ��GDYDQÕQ�DoÕODELOPHVL�LoLQ�GH÷LO��PDKNHPHQLQ�GDYDQÕQ�HVDVÕ�KDNNÕQGD�\DUJÕODPD�\DSDELOPHVL��GDYDQÕQ�
HVDVÕQD�JLUHELOPHVL��LoLQ�JHUHNOL�RODQ�úDUWODUGÕU��%X�úDUWODU�\RNVD��GHUGHVW�RODQ�EX�GDYD�XVXOGHQ�UHGGHGLOLU�
�.XUX�� D�J�H���&���� V��������.XUX¶\D�J|UH�� GDYD� úDUWODUÕQÕ� KDNLP�UH¶VHQ�GLNNDWH�DOÕU� �.XUX��D�J�H���&����V��
1344). 
1296�%LWdHú.�LOH�EHQ]HU�G�]HQOHPH\H�VDKLS�SDWHQWOH�LOJLOL�RODUDN�EN]��7HNLQDOS, a.g.e., s. 590. Bu hüküm, 
3DW.+.�P������� LOH�EHQ]HU� úHNLOGH��EXQD�NDUúÕOÕN��0DUN.+.�P������YH�(QG7DV.+.�P�����¶GH� IDUNOÕ�
úHNLOGH�HOH�DOÕQPÕúWÕU��0DUND�YH\D�HQG�VWUL\HO� WDVDUÕP�NRQXVXQGD�GDYD�DoÕOPDGDQ�|QFH�J|U�ú�DOPD�GDYD�
úDUWÕ� QLWHOL÷LQGHGLU� �$UNDQ��0DUka, C.2 s. 233; Suluk, a.g.e., s. 280). Zira bu kanunlardaki düzenleme 
³J|U�úOHULQL� ELOGLUPHVLQL� QRWHU� DUDFÕOÕ÷Õ\OD� WDOHS� HGHU´� �0DUN.+.� P������� (QG7DV.+.� P�������
úHNOLQGHGLU� 
1297�%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�SDWHQWOH�LOJLOL�RODUDN�EN]��7HNLQDOS��D�J�H���V. 591. 
1298�'ROD\ÕVÕ\OD��VLFLOH�WHVFLO�HGLOPLú�OLVDQV�YH�UHKLQ�KDNNÕ�VDKLELQH�GH�EX�GDYD�ELOGLULOPHOLGLU� 
1299�%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�SDWHQWOH�LOJLOL�RODUDN�EN]��7HNLQDOS��D�J�H���V������ 
1300�%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�SDWHQWOH�LOJLOL�RODUDN�EN]��7HNLQalp, a.g.e., s. 591. 
1301�%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�SDWHQWOH�LOJLOL�RODUDN�EN]��7HNLQDOS��D�J�H���V������ 
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,9��7HFDY�]�Q�'XUGXUXOPDVÕ�'DYDVÕ 
+DNNÕ� WHFDY�]H� X÷UD\DQ� NLúL�� WHFDY�]� ILLOOHULQLQ� GXUGXUXOPDVÕQÕ� PDKNHPHGHQ�

LVWH\HELOLU�>%LWdHú.�P�������D�@�� 
Tecavüzün durduruOPDVÕ� GDYDVÕ�� WHFDY�]�ROXúWXUDFDN� ILLOLQ� LúOHQPH� WHKOLNHVLQLQ�

YH\D� GDKD� |QFH� WHFDY�]� JHUoHNOHúPLúVH� EX� GXUXPXQ� WHNUDU� HWPH� WHKOLNHVLQLQ� ROGX÷X�
GXUXPODUGD� DoÕODELOHFHNWLU�� %XQXQOD� ELUOLNWH�� WHFDY�]�Q� GXUGXUXOPDVÕ� GDYDVÕQÕQ�
DoÕODELOPHVL� LoLQ�� WHFDY�]� H\OHPLQLQ� JHUoHNOHúHFH÷LQL� KDNOÕ� NÕODQ� VRPXW� QHGHQOHULQ�
EXOXQPDVÕ�JHUHNLU1302. 

7HFDY�]�Q� GXUGXUXOPDVÕ� GDYDVÕ� KHQ�]� WHFDY�]� ROPDGDQ� DoÕODELOHFH÷L� JLEL1303, 

GHYDP� HWPHNWH� RODQ� ELU� WHFDY�]� ILLOLQLQ� GXUGXUXOPDVÕ� LoLQ� GH� DoÕOÕU��'XUGXUPD�GDYDVÕ�
kural olarak, tecavüz sona erPLúVH�LNDPH�HGLOHPH]��$QFDN��WHFDY�]�Q�HWNLOHUL��WHFDY�]�Q�
GXUPDVÕQGDQ� VRQUD� GD� GHYDP� HGL\RUVD� YH� HWNLOHULQLQ� EHUWDUDI� HGLOPHVL� P�WHFDYL]LQ�
HOLQGH\VH��WHFDY�]�Q�GHYDP�HWWL÷L�YDUVD\ÕODUDN�GXUGXUPD�GDYDVÕ�JHQH�DoÕODELOPHOLGLU1304. 

%XQXQOD�ELUOLNWH��EX�YDUVD\ÕPGD�WHFDY�]�Q�JLGHULOPHVL��UHI¶L��GDYDVÕ�GD�DoÕODELOLU1305.  

7HFDY�]�Q� GXUGXUXOPDVÕ� GDYDVÕ� ELU� HGD� GDYDVÕGÕU1306�� (GD� GDYDVÕ�� GDYDFÕQÕQ�
PDKNHPHGHQ��GDYDOÕQÕQ�ELU� LúL�\DSPDVÕQÕ��ELU�úH\L�YHUPHVLQL�YH\D�ELU� LúL�\DSPDPDVÕQÕ�
WDOHS�HWWL÷L�GDYDGÕU1307��(GD�GDYDVÕQÕQ�NDEXO��KkOLQGH�YHULOHQ�K�N�P��GDYDQÕQ�GD\DQGÕ÷Õ�
KDNNÕQ� YH\D� KXNXNv� LOLúNLQLQ� YDU� ROGX÷XQXQ� WHVSLWL� LOH�� GDYDFÕQÕQ� WDOHS� HWWL÷L� HGDQÕQ�
\HULQH�JHWLULOPHVL�NRQXVXQGD�GDYDOÕ\D�\|QHOWLOPLú�ELU�HPUL� LoHUHFHNWLU1308. Bu nedenle, 

mahkeme tecavüzün mevcudiyetini tespit ederVH�� GDYDOÕQÕQ� GDYDFÕ\D� NDUúÕ� ELU� HGDGD�
EXOXQPDVÕQD��WHFDY�]�Q�GXUGXUXOPDVÕQD��\DQL�ROXPVX]�ELU�HGD\D��NDUDU�YHUHFHNWLU� 

(GD� GDYDVÕQÕQ� UHGGLQH� LOLúNLQ� K�N�P�� HGD� K�NP�� ROPD\ÕS� ELU� WHVSLW�
hükmüdür1309�� %X� WHVSLW� K�NP��� NHVLQ� K�N�P� YH� NHVLQ� GHOLO� WHúNLO� HGHU�� %|ylelikle 

GDYDFÕQÕQ�LGGLD�HWWL÷L�KDNNÕQ�YH\D�KXNXNv�LOLúNLQLQ�PHYFXW�ROPDGÕ÷Õ�WHVSLW�HGLOLU1310. 

7HFDY�]�Q� GXUGXUXOPDVÕ� GDYDVÕQÕQ� DoÕODELOPHVL� LoLQ� NXVXU� YH� ]DUDU� úDUWÕ�
aranmaz1311. 

                                                
1302 Saraç, a.g.e., s. 247. 
1303� 0HGHQL� .DQXQ� P���¶GH�� KHQ�]� WHFDY�]� ROPDGDQ�� WHFY�]�Q� |QOHQPHVL� GDYDVÕQÕQ� DoÕODELOHFH÷L�
EHOLUWLOPLúWLU��%LWdHú.�P������D¶GD�\HU�DODQ�WHFDY�]�Q�GXUGXUXOPDVÕ�GDYDVÕ��GHYDP�HGHQ�WHFDY�]OHUH�NDUúÕ�
DoÕODELOHFH÷L�JLEL��KHQ�]�WHFDY�]�ROPDGDQ�GD�\DSÕODFDN�VDOGÕUÕODUD�NDUúÕ�DoÕODELOLU� 
1304 Tekinalp, a.g.e., s.580; Suluk, a.g.e., s. 282. 
1305 Tekinalp, a.g.e., s.580; Suluk, a.g.e., s. 282.   
1306 Tekinalp, a.g.e., s. 580.; Suluk, a.g.e., s. 282. 
1307 Kuru, a.g.e., C.2, s. 1405. 
1308�.XUX��D�J�H���&����V��������(GD�GDYDVÕQÕQ�NDEXO�QH�LOLúNLQ�NDUDUGD�\DOQÕ]�WHVSLW�K�NP��LOH�\HWLQLOHPH]��
D\UÕFD� HGD� K�NP�� YHULOPHVL� JHUHNLU� �.XUX�� D�J�H��� &���� V�� ������� (GD� GDYDVÕQÕQ� NDEXO�� KkOLQGH� YHULOHQ�
WHVSLW� K�NP��� EXQGDQ� VRQUD� D\QÕ� GDYD� VHEHELQH� GD\DQÕODUDN� DoÕODQ� LNLQFL� GDYDGD� NHVLQ� GHOLO� WHúNLO� HGHU�
(Kuru, a.g.e., C.2, s. 1407). 
1309 Kuru, a.g.e., C.2, s. 1409. 
1310 Kuru, a.g.e., C.2, s. 1409. 
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9��7HFDY�]�Q�*LGHULOPHVL��'DYDVÕ 
%LWdHú.�P������E�¶GH�WHFDY�]�Q�JLGHULOPHVL��UHI¶L��GDYDVÕQÕQ�DoÕODELOHFH÷L�LIDGH�

HGLOPLúWLU�%X�GDYDQÕQ�DoÕODELOPHVL�LoLQ��KXNXND�D\NÕUÕ�WHFDY�]�QHWLFHVL�PDGGL�VRQXoODUÕQ�
GR÷PXú� ROPDVÕ� JHUHNLU�� =LUD�� WHFDY�]�Q� JLGHULOPHVL� GDYDVÕQGD�� WHFDY�]� QHGHQL\OH�
PH\GDQD�JHOPLú�PDGGv�GXUXPXQ�RUWDGDQ�NDOGÕUÕOPDVÕ�LVWenir1312. Böylelikle, tecavüzden 

|QFHNL�GXUXPD�G|Q�OPHN�DPDoODQÕU��$\QÕ�úHNLOGH��EX�GDYD�WHFDY�]�Q�PDGGv�VRQXoODUÕQÕ�
RUWDGDQ� NDOGÕUPD\D� \|QHOLN� ROGX÷XQGDQ�� ELU� WD]PLQDW� GDYDVÕ� GH÷LOGLU�� %X� QHGHQOH�� EX�
GDYDQÕQ�DoÕODELOPHVL�LoLQ�WHFDY�]�HGHQLQ�NXVXUOX�ROPDVÕ�JHrekmez1313. 

7HFDY�]�Q� GXUGXUXOPDVÕ� GDYDVÕQGD� KXNXND� D\NÕUÕ� GXUXP� GHYDP� HWWL÷LQGHQ�
]DPDQDúÕPÕ� LúOHPH]NHQ�� WHFDY�]�Q� JLGHULOPHVL� GDYDVÕQGD�� KXNXND� D\NÕUÕ� WHFDY�]�
QHWLFHVL� PDGGL� VRQXo� GR÷PXú� ROGX÷XQGDQ� EX� WDULKWHQ� LWLEDUHQ� ]DPDQDúÕPÕ� LúOHPH\H�
EDúOD\DFDNWÕU�� 
 Di÷HU� \DQGDQ�� WHFDY�]�Q� JLGHULOPHVL� GDYDVÕ� LOH� GXUGXUPD� GDYDVÕQÕQ� DPDoODUÕ�
ELUELULQGHQ� IDUNOÕGÕU�� 5HI� GDYDVÕQGD�� WHFDY�]� GR÷XUGX÷X� PDGGL� VRQXoODUOD� ELUOLNWH�
NDOGÕUÕOPDVÕ� LVWHQLU�� %XQD� NDUúÕOÕN�� GXUGXUPD� GDYDVÕQGD� WHFDY�]�Q� |QOHQPHVL� YH�
GXUGXUXOPDVÕ�WDOHS�HGLOLU��%X�GDYD�RUWD\D�oÕNDQ�PDGGL�VRQXoODUÕ�NDOGÕUPD]��'ROD\ÕVÕ\OD��
WHFDY�]�Q� GXUGXUXOPDVÕ� GDYDVÕ� DoÕOGÕ÷ÕQGD�� WHFDY�]� QHGHQL\OH� RUWD\D� oÕNDQ� VRQXoODUÕQ�
JLGHULOPHVL� LoLQ� GH� WDOHSWH� EXOXQPDN� �UHI� GDYDVÕ�� YH� E|\OHFH� WHFDY�]�Q� GHYDPÕQÕ�
önleyici tedbir almak gerHNLU�� $NVL� WDNGLUGH�� WHFDY�]� QHGHQL\OH� RUWD\D� oÕNDQ� PDGGv�
HWNLOHU� JLGHULOPHGL÷LQGHQ�� WHFDY�]� WHKOLNHVLQLQ� WHNUDUODQPD� RODVÕOÕ÷Õ� GHYDP� HGHFHNWLU��
gUQH÷LQ�� KDN� VDKLELQLQ� L]QL� ROPDGDQ� \HQL� oHúLGL� �UHWHQ� NLúL\H� NDUúÕ� DoÕODQ� WHFDY�]�Q�
GXUGXUXOPDVÕ�GDYDVÕQGD���UHWLP�VRQXFX�HOGH�HGLOHQ�PDWHU\DOOHULQ�WRSODWÕOPDVÕ�VXUHWL\OH�
RQODUD� HO� NRQXOPDVÕ�� úHNOLQLQ� GH÷LúWLULOPHVL� YH\D� LPKDVÕ� WDOHS� HGLOPH]VH�� EX�
materyallerin daha sonra piyasaya sunulma tehlikesi devam edecektir. 

 Kanunda, tecavüzün giderilmesine yönelik olarak hak sahibine, tecavüz neticesi 

�UHWLOHQ� PDWHU\DO� LOH� EXQODUÕQ� �UHWLPLQGH� GR÷UXGDQ� GR÷UX\D� NXOODQÕODQ� DUDoODUD� HO�
NRQXOPDVÕ��HO�NRQXODQ�PDWHU\DO�YH�DUDoODU��]HULQGH�NHQGLVLQH�P�ONL\HW�KDNNÕ�WDQÕQPDVÕ��
HO� NRQXODQ� PDWHU\DO� YH� DUDoODUÕQ� úHNOLQLQ� GH÷LúWLULOPHVL� YH\D� LPKDVÕ� WDOHSOHULQGH�
EXOXQDELOPH�\HWNLVL�WDQÕQPÕúWÕU�>%LWdHú.�P�������F����G����H�@� 

*|U�OG�÷���]HUH, WHFDY�]�Q�GHYDPÕQÕ�|QOH\LFL�WHGELUOHU�DOPDQÕQ�ELU�\ROX��KDNND�
WHFDY�]� VRQXFXQGD� �UHWLOHQ� PDWHU\DO� YH� EXQODUÕQ� �UHWLPLQGH� GR÷UXGDQ� GR÷UX\D�
NXOODQÕODQ� araçlara HO� NR\PDGÕU� �%LWdHú.� P������F��� .DQXQ�� KHP� PDWHU\DOH� KHP� GH�
DUDoODUD�HO�NRQXODELOHFH÷LQL�LIDGH�HWPLúWLU��(O�NRQXODFDN�PDWHU\DOOHU��WHFDY�]�QHWLFHVLQGH�
                                                                                                                                           
1311�$\LWHU��øKWLUD��V�������Tekinalp, a.g.e., s. 580. 
1312�$\LWHU��øKWLUD��V������ 
1313$\LWHU��øKWLUD��V�������7HNLQDOS��D�J�H���V�������6XOXN��D�J�H���V������ 
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�UHWLOPLú�PDWHU\DOOHUGLU��(O�NRQXODFDN�DUDoODU�LVH��R�PDWHU\DOLQ��UHWLOPHVLQGH�GR÷UXGDQ�
NXOODQÕODQ� DUDoODUGÕU�� %X� DUDoODUGDQ� NDVWHGLOHQ�� V|]� NRQXVX� �U�Q�Q� �UHWLPL� LoLQ� |]HO�
RODUDN�WDVDUODQPÕú�RODQODUGÕU1314��%X�QHGHQOH��PDWHU\DOLQ��UHWLPLQGH�GR÷UXGDQ�NXOODQÕODQ�
DUDoODU� LIDGHVLQL� JHQLú� DQODPDPDN� JHUHNLU�� 1LWHNLP�� HVNL� øKWLUD� %HUDWÕ� .DQXQXQGD�
düzenlenen, DUDoODUD�HO�NRQXOPDVÕ�YH�SDWHQW�VDKLELQH�YHULOPHVLQH�LOLúNLQ�K�N�POH��P�����
LOJLOL�RODUDN�$QD\DVD�0DKNHPHVL��HO�NRQXODFDN�DUDoODUÕQ�EDúND�PDGGHOHULQ��UHWLPLQGH�GH�
NXOODQÕOPDVÕ�GXUXPXQGD�EXQODUÕQ�NDSVDP�GÕúÕ�ROGX÷X�J|U�ú�QGH�ROXS��³WDNOLW�ROXQDQ�úH\�
dahil bLU� oRN� Hú\D\Õ� �UHWHQ� PDNLQH� YH\D� WH]JDKÕQ�� |]HO� RODUDN� WDNOLW� ROXQDQ� Hú\D\Õ�
\DSPDN� LoLQ� NXUXOGX÷X� V|\OHQHPH]�� d�QN�� ELU� DOHW� YH� HGHYDWÕQ�� ELU� úH\LQ� �UHWLPLQH�
µPDKVXV¶�ROPDVÕQÕQ�NDEXO�HGLOPHVL��\DOQÕ]FD�R�úH\LQ�LPkOLQGH�NXOODQÕPÕQÕ�JHUHNOL�NÕODU´�
NDUDUÕQÕ�YHUPLúWLU1315��%XQD�X\JXQ�RODUDN��|UQH÷LQ��ELU�oLIWoLQLQ�ELWNL�oHúLGLQLQ�WRKXPXQX�
HNPHN� LoLQ� NXOODQGÕ÷Õ� WUDNW|U�� R� ELWNL� oHúLGLQLQ� �UHWLPL� LoLQ� |]HO� RODUDN� WDVDUODQPÕú�
ROPDGÕ÷ÕQGDQ�� EXQD� HO� NRQXODPD\DFDNWÕU1316�� %XQD� NDUúÕOÕN�� R� ELWNL� oHúLGLQLQ�
JHOLúWLULOPHVL�LoLQ�WDVDUODQPÕú�NLP\DVDO�PDGGHOHU�YDUVD�RQODUD�HO�NRQXODELOHFHNWLU�� 

(O�NR\PD�LúOHPL�LKWL\DWv�WHGELU�QLWHOL÷LQGH�ROGX÷XQGDQ��KDNND�WHFDY�]�QHWLFHVLQGH�
�UHWLOHQ� PDWHU\DO� YH� EXQODUÕQ� �UHWLPLQGH� GR÷UXGDQ� NXOODQÕODQ� DUDoODUD� KHU� \HUGH� HO�
NRQXODELOHFHNWLU� �%LWdHú.� P������E��� 'ROD\ÕVÕ\OD�� oHúLWOH� LOJLOL� PDWHU\DOOHUH�� 7�UNL\H�
VÕQÕUODUÕ� LoLQGH�YH\D�J�PU�N�YH�VHUEHVW�OLPDQ�YH\D�VHUEHVW�E|OJHOHU�GDKLO��EXOXQGXNODUÕ�
KHU� \HUGH� HO� NRQXOPDVÕ� YH� EXQODUÕQ� ]DUDU� J|UPH\HFHN� úHNLOGH� VDNODQÕOPDVÕ� V|]�
NRQXVXGXU� �%LWdHú.� P������E��� .H]D�� EX� PDWHU\DOOHU� WHFDY�]� HGHQ� GÕúÕQGD� �o�QF��
NLúLOHULQ� HOLQGH� ROVD� ELOH� HO� NRQXODELOHFHNWLU1317�� $QFDN�� L\LQL\HWOH� �o�QF�� NLúLOHULQ�
materyal veya araçlar üzerinde hak iktisap etmeleri durumunda bu söz konusu 

RODPD\DFDNWÕU��.H]D���UHWLOHQ�PDWHU\DO�QLKDv�W�NHWLFLOHUH�VDWÕOPÕúVD��\LQH�HO�NR\PD�LúOHPL�
\DSÕODPD\DFDNWÕU� 

                                                
1314�%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�SDWHQWOHUOH�LOJLOL�RODUDN�EN]��6DUDo��D�J�H���V������ 
1315 Anayasa Mahkemesinin 8.12.1983 tarih ve E���������� .��������� VD\ÕOÕ� NDUDUÕ� �5*�� ����������
S.18482). Alman Patent Kanunu §������D�¶GD�HO�NR\PD�LúOHPL�LoLQ�DUDoODUÕQ��P�QKDVÕUDQ��NDQXQv�ROPD\DQ�
R��UHWLP�LoLQ�NXOODQÕOPDVÕ�úDUWÕQÕ�DUDPÕúWÕU��<DUJÕWD\����+'¶QLQ�����������WDULKOL�YH�(������������VD\ÕOÕ 
PDUND�LOH�LOJLOL�NDUDUÕQGD�GD�³VÕUI�GDYD�NRQXVX��U�QOHULQ��UHWLPLQH�PDKVXV�DOHW�YH�PDNLQHOHUH�HO�NRQXOXS�
LPKDVÕQD� NDUDU� YHUPHN� JHUHNLUNHQ�� JHUHNWL÷LQGH� oRN� DPDoOÕ� GDKL� NXOODQÕOPDODUÕ� P�PN�Q� DOHW� YH�
PDNLQHOHULQ� GDKL� LQID]GD� WHUHGG�W� \DUDWDFDN� úHNLOGH� LPKDVÕQD� NDUDU� YHULOPHVL� GR÷UX� ROPDGÕ÷Õ´� J|U�ú��
EHQLPVHQPLúWLU��KWWS�������������������VFULSWV�FJLLS�H[H�:6HUYLFH ZVEURNHU��PHWLQBJRU�KWPO"%DFN5RZ
ids=0x00b33c4f&ExternalTables=kararlar&ExternalRowids=0x00a8d161) 
1316� $UNDQ�� EHQ]HU� G�]HQOHPHQLQ� \HU� DOGÕ÷Õ� PDUNDODUOD� LOJLOL� RODUDN�� $QD\DVD� 0DKNHPHVLQLQ� \XNDUÕGD�
EHOLUWLOHQ�NDUDUÕ�DOWÕQGD�³|]HO�RODUDN�NXUXOPXú�PDNLQH�YH�FLKD]ODUD´�HO�NRQXOPDVÕQÕ��EXQD�NDUúÕOÕN��WDNOLW�
ROXQDQ�PDUND� \DQÕQGD� EDúND� Hú\D\Õ� GD� �UHWHQ� FLKD]� YH�PDNLQHOHUH� LVH� NXUDO� RODUDN� HO� NRQXODPDPDVÕQÕ�
belLUWPHNWHGLU� �$UNDQ��0DUND�� &���� V������� %XQXQOD� ELUOLNWH�� $UNDQ¶D� J|UH�� |UQH÷LQ� ELU� EDVNÕ�PDNLQHVL�
P�QKDVÕUDQ�WDNOLW�PDUNDOÕ�PDOODUÕQ��UHWLPLQGH�NXOODQÕOPÕúVD��EX�PDNLQH\H�HO�NRQXOPDVÕQD��JHOHFHNWH�EDúND�
PDOODUÕQ� �UHWLPLQGH� GH� NXOODQÕODELOHFHN� ROPDVÕ� JHUHNoHVL\OH� NDUúÕ� oÕNÕODPDPDOÕGÕU� �$UNDQ��0DUND�� &����
s.236).  
1317 Bkz. Bölüm 8, § 2, I. 
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(O�NR\PD�LúOHPLQLQ�QDVÕO�X\JXODQDFD÷Õ�øFUD�+XNXNX�NXUDOODUÕQD�J|UH�\DSÕODFDNWÕU��
øø.¶\D� J|UH�� HO� NR\PD\D� LOLúNLQ� K�NP�Q� LFUD\D� NRQXODELOPHVL� LoLQ� NHVLQOHúPHVL�
JHUHNPH]��øø.�P��������(O�NR\PD�K�NP�Q��LFUDVÕ�LoLQ�7�UNL\H¶GHNL�KHUKDQJL�ELU�\HU�LFUD�
GDLUHVL�\HWNLOLGLU��øø.�P����� 

7HFDY�]�Q� JLGHULOPHVLQLQ� GL÷HU� ELU� \ROX� GD�� HO� NRQXODQ� PDWHU\DO� YH� DUDoODU�
�]HULQGH� ÕVODKoÕ� KDNNÕ� VDKLELQH�P�ONL\HW� KDNNÕ� WDQÕQPDVÕGÕU� �%LWdHú.� P������G��� %X�
durumda, bunlDUÕQ�GH÷HUL�WDOHS�HGLOHQ�WD]PLQDW�PLNWDUÕQGDQ�LQGLULOLU��%LWdHú.�P������G���
(÷HU�EXQODUÕQ�GH÷HUL��NDEXO�HGLOHQ�WD]PLQDW�PLNWDUÕQÕ�DúDUVD��KDN�VDKLEL��DúDQ�NÕVPÕ�NDUúÕ�
WDUDID�|GHU��%LWdHú.�P������G�� 
 7HFDY�]�Q�JLGHULOPHVL�YH�GHYDPÕQÕQ�|QOHQHELOPHVL�LOH�LOJili bu davada, mülkiyet 

KDNNÕ�WDQÕQDQ�PDWHU\DO�YH�DUDoODUÕQ�GH÷HULQLQ��WD]PLQDW�PLNWDUÕQGDQ�LQGLULOHELOPHVL�LoLQ��
GDKD� |QFH� YH\D� EX� GDYD� LOH� ELUOLNWH� WD]PLQDW� GDYDVÕQÕQ� GD� DoÕOPDVÕ� JHUHNLU�� =LUD��
WHFDY�]��JLGHUPH�GDYDVÕQÕQ�]DUDUÕ�WD]PLQ�HGLFL�ELU�QLWHOL÷L�EXOXQPDPDNWDGÕU1318���'L÷HU�
ELU�LIDGH\OH��WHFDY�]�Q�JLGHULOPHVL�GDYDVÕQGD�WD]PLQDW�WDOHEL�V|]�NRQXVX�GH÷LOGLU��%X�LNL�
GDYD��ELUELULQGHQ�D\UÕ�GDYDODUGÕU1319. 

 'L÷HU� \DQGDQ�� .DQXQ� K�NP�QGH�� HO� NRQXODQ� PDWHU\DO� YH� DUDoODU� �]HULQGH�
P�ONL\HW�KDNNÕ�WDQÕQGÕ÷Õ�WDNGLUGH��WD]PLQDW�PLNWDUÕQGDQ�HO�NRQXODQ�PDWHU\DOLQ�GH÷HULQLQ�
G�ú�OHFH÷L� EHOLUWLOPLúWLU�� %X� LIDGHGHQ�� HO� NRQXODQ� DUDoODUÕQ� GH÷HULQLQ� WD]PLQDW�
PLNWDUÕQGDQ� LQGLULOPH\HFH÷L� VRQXFX� DNOD� JHOHELOLU�� $QFDN�� EX� GXUXP� KDNNDQL\HWH�
D\NÕUÕOÕN� WHúNLO� HGHU��%X�QHGHQOH�K�NP��� WD]PLQDW�PLNWDUÕQGDQ�HO�NRQXODQ�PDWHU\DO�YH�
DUDoODUÕQ�GH÷HUL�G�ú�OHFHNWLU��úHNOLQGH�DQODPDN�JHUHNLU��� 
 (O� NRQXODQ� PDWHU\DOOHU� �]HULQGH� P�ONL\HW� KDNNÕ� WDQÕPD� WDOHEL�� HO� NRQXOPD�
WDOHELQGHQ�VRQUD�\DSÕODELOHFH÷L�JLEL�ELUOLNWH�GH�\DSÕODELOLU��%X�DoÕGDQ��WDOHSOHU�DUDVÕQGD�
öncelik-VRQUDOÕN�LOLúNLVL�EXOXQPDPDNWDGÕU�� 
 (O�NR\PD�GD�ROGX÷X�JLEL��PDWHU\DO�YH� DUDoODU� �]HULQGH�P�ONL\HW�KDNNÕ� WDQÕPD��
�o�QF�� NLúLOHULQ� ]LO\HWOL÷LQGH� EXOXQDQ� PDWHU\DO� YH� DUDoODU� �|UQH÷LQ�� GHSRFXQXQ��
QDNOL\HFLQLQ�YH\D�WRKXP�KD]ÕUOD\ÕFÕODUÕQÕQ�Hlinde bulunan materyaller) için de geçerlidir. 

$QFDN���o�QF��NLúLQLQ�EX�PDWHU\DOOHU��]HULQGH�L\LQL\HWOH�KDN�LNWLVDS�HWWL÷L�KkOOHU�YH�QLKDv�
W�NHWLP�DPDFÕ\OD�VDWÕODQ�PDWHU\DOOHU��]HULQGH�EX�KDN�LOHUL�V�U�OHPH\HFHNWLU� 
 El konulan PDWHU\DO� YH� DUDoODUÕQ� úHNLOOHULQLQ� GH÷LúWLULOPHVL� YH\D� LPKDVÕ da, 

WHFDY�]�Q� JLGHULOPHVLQLQ� ELU� \ROXGXU� �%LWdHú.� P������H�1320. Bu talep, tecavüzün 

GHYDPÕQÕ� |QOHPH\H� \|QHOLN� WHGELUOHUGHQ� ELUL� ROGX÷X� LoLQ� FH]DODQGÕUPD� DPDFÕ\OD�
                                                
1318 Markayla ilgili olarak, bkz. Arkan, Marka, C.2, s.240. 
1319�7HFDY�]�Q�JLGHULOPHVL��PDGGv�YH�PDQHYv�WD]PLQDW�WDOHEL\OH�D\QÕ�EHQW�LoLQGH��P������E��EHOLUWLOPHVLQH�
UD÷PHQ�EX�GDYDODU�IDUNOÕ�GDYDODUGÕU� 
1320�.LúLVHO� DPDoOD�YH� WLFDUv� ROPD\DQ�DPDoOD�JHUoHNOHúWLULOHQ�H\OHPOHU��%LWdHú.�P����D�X\DUÕQFD� ÕVODKoÕ�
KDNNÕ�VDKLELQLQ�\HWNLVL�GÕúÕQGD�NDOGÕ÷ÕQGDQ��EX�NLúLOHUGH�EXOXQDQ�PDWHU\DOOHULQ�úHNLOOHULQLQ�GH÷LúWLULOPHVL�
YH\D�LPKDVÕ�V|]�NRQXVX�ROPD\DFDNWÕU� 
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NXOODQÕODPD]1321�� 0DWHU\DO� YH� DUDoODUÕQ� úHNLOOHULQLQ� GH÷LúWLULOPHVLQGHQ� DPDo�� EXQODUÕQ�
DUWÕN�ÕVODKoÕ�KDNNÕQD�WHFDY�]�WHúNLO�HWPH\HFHN�ELU�úHNOH�VRNXOPDVÕGÕU��gUQH÷LQ���UHWLOHQ�
VL\DK�ODOHQLQ�UHQJLQL�ER]PDN��ELU�úHNLO�GH÷LúLNOL÷LGLU� 

0DWHU\DO�YH�DUDoODUÕQ�úHNLOOHULQ�GH÷LúWLULOPHVL�YH\D�LPKDVÕ�WDOHSOHUL�DUDVÕQGD�ELU�
önceliN� VRQUDOÕN� LOLúNLVL� \RNWXU��0DUN.+.�P����H�� 3DW.+.�P�����H� YH� (QG7DV.+.�
P���� �I��� LPKD\Õ�� WHFDY�]�Q� |QOHQPHVL� LoLQ� ³NDoÕQÕOPD]� � LVH´�� |QJ|UP�úW�U1322. Bu 

QHGHQOH��WHFDY�]�QH�NDGDU�D÷ÕU�ROXUVD�ROVXQ��HO�NRQXODQ�PDWHU\DO�YH�DUDoODUÕQ�úHNLOOHULQLQ�
GH÷LúWLULOPHVL�P�PN�Q�LVH��|QFHOLNOH�EX�X\JXODQDFDNWÕU��%XQD�NDUúÕOÕN��%LWdHú.�P������
�H�¶GH� ³NDoÕQÕOPD]� LVH´� LIDGHVL� NXOODQÕOPDPÕúWÕU�� +80.� P���� JHUH÷L� hakim her iki 

WDUDIÕQ� LGGLD�YH�VDYXQPDODUÕ\OD�ND\ÕWOÕ�ROXS��RQGDQ�ID]ODVÕQD�YH\D�EDúND�ELU�úH\H�NDUDU�
YHUHPH]�� 'ROD\ÕVÕ\OD�� KDNNÕ� LKODO� HGLOHQ� WDUDI� LPKD\Õ� LVWHPLúVH�� PDKNHPH� úHNLO�
GH÷LúLNOL÷QH� NDUDUÕ� YHUHPH]�� $QFDN�� \LQH� GH�� WHFDY�]�Q� |QOHQPHVL� LoLQ� JHUHNOL� LVH�
LPKD\Õ� NDEXO� HWPHN�� EXQD� NDUúÕOÕN�� GL÷HU� \ROODUOD� WHFDY�]�Q� GHYDPÕQÕQ� |QOHQPHVL�
VD÷ODQÕ\RUVD�� LPKD� HWPHPHN� JHUekir. Zira, tecavüzü önlemeye yönelik tedbirler 

FH]DODQGÕUPD� DPDFÕ� WDúÕPDPDNWDGÕU�� %X� G�ú�QFH\L�� %LWdHú.� P������ �H�¶GH� \HU� DODQ�
³KDNND�WHFDY�]�Q�|QOHQPHVL�LoLQ�LPKDVÕ´�LIDGHVL\OH�GH�GHVWHNOH\HELOLUL]��=LUD�.DQXQGD��
KDNND� WHFDY�]�Q� LPKD�GÕúÕQGD�ELU�\ROOD�|Qlenebilmesi söz konusu ise öncelikle o yola 

EDúYXUPD�� |QOHQHPL\RUVD� LPKD� \ROXQD� EDúYXUPDQÕQ� |QJ|U�OG�÷�� V|\OHQHELOLU�� gWH�
\DQGDQ�� NLúL�� HO� NR\PD� WDOHELQL�� P�ONL\HWLQ� NHQGLVLQH� EÕUDNÕOPDVÕ� WDOHELQL� YH� LPKD�
WDOHELQL�GLOHNoHVLQGH�ELUOLNWH�LVWHPLúVH��KDNLP�WDUDIÕQGDQ�X\JXQ�EXOXQDQ�WDOHELQ�NDEXO��
JHUHNLU��'ROD\ÕVÕ\OD��GDYDFÕQÕQ�WDOHSOHUL�GH÷HUOHQGLULOLUNHQ��WHFDY�]�Q�D÷ÕUOÕ÷Õ�LOH�K�N�P�
DOWÕQD�DOÕQDFDN�WHOkIL�\|QWHPLQLQ�X\JXQOXN�LoLQGH�ROPDVÕQD�|]HQ�J|VWHULOPHOL�YH��o�QF��
NLúLQLQ�oÕNDUODUÕ�GD�GLNNDWH�DOÕQPDOÕGÕU1323. 

9,��7D]PLQDW�'DYDODUÕ 
,VODKoÕ� KDNNÕ� VDKLELQLQ� \HWNLOHQGLUPHVL� JHUHNHQ� �%LWdHú.� P���¶GH� VD\ÕODQ��

H\OHPHOHUL�L]LQVL]�RODUDN�JHUoHNOHúWLUHQ�NLúL��KXNXND�D\NÕUÕOÕ÷Õ�JLGHUPHN�YH�VHEHS�ROGX÷X�
]DUDUÕ�WD]PLQ�HWPHNOH�\�N�PO�G�U��%LWdHú.�P��������%X�QHGHQOH��NRUXQDQ�oHúLGL�L]LQVL]�
�UHWHQ��VDWDQ��GD÷ÕWDQ�YH\D�EDúND�úHNLOGH�SL\DVD\D�V�UHQ�YH\D�EX�DPDoODU�LoLQ�LKUDo�YH�
                                                
1321�%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�SDWHQW�YH�HQG�VWUL\HO�WDVDUÕPODUOD�LOJLOL�RODUDN�EN]��7HNLQDOS��D�J�H���V��
588; Suluk, a.g.e., s. 292.  
1322� $UNDQ�� 0DUN.+.� P����H¶QLQ� 75,36� P���� LOH� WDP� X\XP� LoLQGH� ROX÷XQXQ� V|\OHQHPH\HFH÷LQL�
belirtmektedir (Arkan, Marka, C.2, s.239). Zira, TRIPS m.46’da, mahkemelerin, tecavüzü etkin biçimde 
|QOH\HELOPHN� LoLQ� WHFDY�]H� QHGHQ� ROGX÷X� WHVSLW� HGLOHQ� PDOODUÕQ� KHUKDQJL� ELU� NDUúÕOÕN� |GHQPHGHQ�� KDN�
VDKLELQLQ� ]DUDU� J|UPHVLQL� |QOH\HFHN� úHNLOGH� WLFDUHW� NDQDOODUÕ� GÕúÕQD� oÕNDUÕOPDVÕQD� YH\D�PHYFXW� DQD\DVDO�
úDUWODUD� D\NÕUÕ� ROPDGÕ÷Õ� WDNGLUGH� LPKD� HGLOPHVLQH� NDUDU� YHUHELOHFHNOHUL� EHOLUWLOPLúWLU�� $UNDQ¶D� J|UH��
0DUN.+.� P����H¶GHNL� G�]HQOHPH� QHGHQL\OH�� 7�UN� KXNXNXQGD�� WHFDY�]� QH� NDGDU� D÷ÕU� ROXUVD� ROVXQ��
|QFHOLNOH� WDNOLW� ROXQDQ� PDUNDQÕQ� PDO� �]HULQGHQ� V|N�OPHVLQLQ� YH\D� ND]ÕQPDVÕQÕQ� V|]� NRQXVX� ROXS�
ROPD\DFD÷Õ�DUDúWÕUÕODFDN��PDOÕQ�LPKDVÕ� WHGELULQH�LVH�EXQGDQ�VRQUD�NDUDU�YHULOHFHNWLU��$UNDQ��0DUND��&����
s.239). 
1323�%HQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�PDUNDODUOD�LOJLOL�RODUDN�EN]��$UNDQ��0DUND��&��, s.237. 
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LWKDO�HGHQ�YH\D�WLFDUv�DPDoOD�HOLQGH�EXOXQGXUDQ�YH\D�NXOODQDQ�NLúLOHUGHQ�]DUDUÕQ�WD]PLQL�
talep edilebilir. 

 %LWdHú.�� ÕVODKoÕ� KDNNÕQD� WHFDY�]� QHWLFHVL� GR÷DQ� ]DUDUODUÕQ� WD]PLQL� LoLQ� LNL� W�U�
GDYD� |QJ|UP�úW�U�� %XQODU� PDGGv� YH� PDQHYv� WD]PLQDW� GDYDODUÕGÕU1324�� %XQD� NDUúÕOÕN��
SDWHQW�� HQG�VWUL\HO� WDVDUÕP�� PDUNDODUGD� ROGX÷X� JLEL� ELU� LWLEDU� WD]PLQDWÕ�
|QJ|U�OPHPLúWLU1325�� %XQXQOD� ELUOLNWH�� oHúLGLQ� N|W�� ELU� úHNLOGH� �UHWLPi veya uygun 

ROPD\DQ� ELU� úHNLOGH� SL\DVD\D� V�U�OPHVL� VRQXFXQGD�� ÕVODKoÕ� KDNNÕ� VDKLELQLQ� LWLEDUÕQÕQ�
]DUDUD�X÷UDPDVÕ��PDQHYv�WD]PLQDW�GDYDVÕ\OD�JLGHULOHELOLU� 
 A. Maddî Tazminat 

 0DGGv� WD]PLQDW�GDYDVÕQÕQ�NRQXVXQX��X÷UDQÕODQ�PDGGv�ND\ÕSODU�ROXúWXUPDNWDGÕU��
MadGv�WD]PLQDW�WDOHS�HGLOHELOPHVL�LoLQ��KXNXND�D\NÕUÕ�ILLO��NXVXU��]DUDU�YH�LOOL\HW�ED÷ÕQÕQ�
ROPDVÕ�JHUHNLU� 
 Tazminat istenebilmek için, öncelikle, KXNXND�D\NÕUÕ1326 bir fiil ROPDOÕGÕU�� )LLO��
KDNVÕ]�ILLOLQ�NXUXFX�XQVXUODUÕQGDQ�ROXS��ELU�úH\L�\DSPD�YH\D�\DSPDPD�úeklinde bir insan 

GDYUDQÕúÕGÕU1327�� � 'DYUDQÕú�� PDGGv� YH� PDQHYv� �SVLNRORMLN�� ROPDN� �]HUH� LNL� XQVXUGDQ�
ROXúXU��0DGGv�XQVXU��ROXPOX�YH\D�ROXPVX]�úHNLOGH�GÕúD�\DQVÕ\DQ�Y�FXW�KDUHNHWOHULGLU1328. 

%XQD� NDUúÕOÕN�� PDQHYv� XQVXU� LVH�� EX� KDUHNHWLQ� GÕúD� \DQVÕPDVÕQÕQ� LUDGH� �Uünü 

ROPDVÕGÕU1329. 

 %LWdHú.¶GD��ÕVODKoÕ�KDNNÕQD�WHFDY�]�WHúNLO�HGHQ�ILLOOHU�P���¶GD�VD\ÕOPÕúWÕU��'L÷HU�
\DQGDQ�� P���¶GH� WD]PLQDW� VRUXPOXOX÷XQX� GR÷XUDQ� ILLOOHU� D\UÕFD� G�]HQOHQPLúWLU��
'ROD\ÕVÕ\OD��WHFDY�]�WHúNLO�HGHQ�ILLOOHU�LOH�WD]PLQDWD�QHGHQ�RODQ�ILLOOHU�DUDVÕQGD�ELU�D\UÕP�
\DSÕOPÕúWÕU1330��0DGGH���¶LQ�NDSVDPÕ��P���¶GDQ�GDKD�GDUGÕU��%LWdHú.�P���¶GH��WD]PLQDW�
WHúNLO� HGHQ� ILLOOHU�� KDN� VDKLELQLQ� L]QL� ROPDGDQ�� NRUXQDQ� oHúLGLQ� �UHWLOPHVL�� VDWÕOPDVÕ��
GD÷ÕWÕOPDVÕ�YH\D�EDúND�ELU�úHNLOGH�SL\DVD\D�V�U�OPHVL�YH\D�EX�DPDoODU� için ihraç veya 

LWKDO�HGLOPHVL�YH\D�WLFDUv�DPDoOD�HOGH�EXOXQGXUXOPDVÕ�YH\D�NXOODQÕOPDVÕGÕU�� 
                                                
1324�%LU�ELWNL�oHúLGL�JHOLúWLUHQ�NLúL��EXOXúXQX�NDPX\D�DoÕNOD\ÕS�DoÕNODPDPDN�KDNNÕQD��%LWdHú.¶GD�EX�KDN�
G�]HQOHQPHPHNOH� EHUDEHU� 70.� P���� JHUH÷L� NLúLOLN� KDNNÕ� oHUoHYHVLQGH�� VDKLSWLU�� %X� KDN�� ELU� PDQHYv�
KDNWÕU��$QFDN��EXOXúXQX�NDPX\D�DoÕNODPDPÕú�NLúL�oHúLGLQL�WHVFLO�HWWLUPHGL÷LQGHQ��GROD\ÕVÕ\OD�ÕVODKoÕ�KDNNÕ�
DOPDPÕú�ROGX÷XQGDQ��LKOkO�HGLOHQ�PDQHYv�KDNNÕ�GROD\ÕVÕ\OD��%LWdHú.�X\DUÕQFD�GH÷LO�GH��%.�P����YH�70.�
m.24’e dayanarak tazminat talebinde bulunabilir. 
1325 Bkz. Patent KHK m.142, Marka KHK m.68, EndüstrL\HO�7DVDUÕP�.+.�P���� 
1326�+XNXND� D\NÕUÕOÕN�� LNL� XQVXUGDQ� ROXúXU��+XNXND� D\NÕUÕOÕ÷ÕQ�ROXPOX�XQVXUX�� ]DUDU�YHUPH\L�\DVDNOD\DQ�
YH\D� E|\OH� ELU� VRQXFX� |QOHPHN� DPDFÕ\OD� EHOLUOL� ELU� GDYUDQÕúÕ� HPUHGHQ� ELU� KXNXN� NXUDOÕQD� D\NÕUÕ�
GDYUDQÕúWÕU��ROXPVX]�XQVXU�LVH��KXNXND�X\JXQOXN��NDPX�\HWNLVLQLQ�NXOODQÕOPDVÕ��|]HO�KXNXNWDQ�GR÷DQ�ELU�
KDNNÕQ�NXOODQÕOPDVÕ��YHNDOHWVL]�Lú�J|UPH��]DUXUHW�KkOL�JLEL��VHEHSOHULQLQ�ROPDPDVÕGÕU��(UHQ��D�J�H���V������� 
1327 Eren, a.g.e., s. 468. 
1328 Eren, a.g.e., s. 468. 
1329 Eren, a.g.e., s. 468. 
1330 Benzer D\UÕP�3DW.+.�P������YH�����DUDVÕQGD�YH�0DUN.+.�P����YH����DUDVÕQGD�\DSÕOPÕúWÕU��%XQD�
NDUúÕOÕN�� (QG7DV.+.� P���¶GH� E|\OH� ELU� D\UÕP� \DSÕOPD\DUDN�� WDVDUÕP� KDNNÕQD� WHFDY�]� VD\ÕODQ� ILLOOHUL�
�P����� LúOH\HQ� NXVXUOX� NLúLOHUH�� WDVDUÕP� KDNNÕ� VDKLELQLQ� X÷UDGÕ÷Õ� ]DUDUÕ� WD]PLQ� HWPH� \�N�PO�O�÷��
\�NOHQPLúWLU� 
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*|U�OG�÷���]HUH��P���¶GH� WD]PLQDWÕ� JHUHNWLUHQ� ILLOOHU� DUDVÕQGD��P���¶GD� ÕVODKoÕ�
KDNNÕQD� WHFDY�]� WHúNLO� HGHQ� ILLOOHU� DUDVÕQGD� \HU� DODQ� V|]OHúPH\H� GD\DOÕ� OLVDQV� YH\D 

]RUXQOX� OLVDQV� LOH� YHULOPLú� \HWNLOHULQ� L]LQVL]� JHQLúOHWLOPHVL� YH\D� EX� \HWNLOHULQ� �o�QF��
NLúLOHUH� GHYUHGLOPHVL� EHOLUWLOPHPLúWLU�� .H]D�� P���¶GD� EHOLUWLOHQ�� oHúLGLQ� LVPLQLQ� D\QÕ�
YH\D� NDUÕúÕNOÕ÷D� \RO� DoDFDN� NDGDU� EHQ]HULQL�� D\QÕ� YH\D� \DNÕQ� W�UGHNL� ELU� oHúLW� Lçin 

NXOODQÕOPDVÕ��NH]D��oHúLGLQ�oR÷DOWÕP�PDWHU\DOLQL�VDWDQ�YH\D�EDúND�ELU�úHNLOGH�SD]DUOD\DQ�
NLúLOHULQ� oHúLGLQ� LVPLQL� NXOODQPDPDVÕ� GD� P���¶GH� \HU� DOPDPÕúWÕU�� <LQH� D\QÕ� úHNLOGH��
ÕVODKoÕ�KDNNÕQÕQ�JDVEHGLOPHVL�GH�WD]PLQDWÕ�JHUHNWLUHQ�H\OHPOHU�DUDVÕQGD�EHOLUWLOPHPLúWLU��
.H]D�� ÕVODKoÕ�KDNNÕQD� WHFDY�]� VD\ÕODQ� ILLOOHUH� LúWLUDN�YH\D�\DUGÕP�HGLOPHVL�YH\D� WHúYLN�
HGLOPHVL�YH\D�EX�ILLOOHULQ�\DSÕOPDVÕQÕQ�NROD\ODúWÕUÕOPDVÕ�GD�P���¶GH�LIDGH�HGLOPHPLúWLU��
$\QÕ� úHNLOGH�� NHQGLVLQGH�EXOXQDQ�YH� KDNVÕ]� �UHWLOHQ�YH\D�SL\DVD\D� V�rülen materyalin 

QHUHGHQ� DOÕQGÕ÷ÕQÕQ� YH\D� QDVÕO� VD÷ODQGÕ÷ÕQÕQ� ELOGLULOPHVLQGHQ� NDoÕQÕOPDVÕ� ILLOOHUL� GH�
P���¶GH� EHOLUWLOPHPLúWLU�� 'ROD\ÕVÕ\OD�� EX� ILLOOHU� ÕVODKoÕ� KDNNÕQD� ELU� WHFDY�]� WHúNLO�
HWPHVLQH�UD÷PHQ��WD]PLQDW�|GHPH\L�JHUHNWLUPH\HFHNWLU� 

Bununla birlikWH�� NDQDDWLPL]FH�� ÕVODKoÕ� KDNNÕQD� WHFDY�]� WHúNLO� HGHQ� ILLOOHU�
DUDVÕQGD� WD]PLQDWÕ� JHUHNWLUHQ� YH� JHUHNWLUPH\HQ� D\UÕPÕQÕQ� \DSÕOPDVÕ�� NDQXQXQ� ÕVODKoÕ�
KDNNÕQÕ� NRUXPD� DPDFÕQD� X\JXQ� GH÷LOGLU�� =LUD�� EX� ILLOOHULQ�� ÕVODKoÕ� KDNNÕQD� WHFDY�]��
|QOH\HFHN� GL÷HU� GDYDODUOD� �WHFDY�]�Q� |QOHQPHVL�� GXUGXUXOPDVÕ� YH\D� JLGHULOPHVL�
GDYDODUÕ\OD�� |QOHQPHVL�� X÷UDQÕODQ� ]DUDUÕQ� NDUúÕODPDVÕQÕ� VD÷ODPD]�� 2\VD�� EX� ILLOOHU�
QHWLFHVL� ÕVODKoÕ� ELU� ]DUDU� X÷UDPÕúVD�� �NH]D�� WHFDY�]�Q� NXUDO� RODUDN� ELU� ]DUDUD� QHGHQ�
RODFD÷Õ�YDUVD\ÕPÕ�NDEXO�HGLOHUHN�� WD]PLQL�GH�JHUHNOLGLU��gWH�\DQGDQ��E|\OH�ELU�D\UÕPÕQ�
ELOLQoOL� \DSÕOGÕ÷Õ� NDQDDWLQGH� GH� GH÷LOL]�� =LUD�� P�����¶GH� \HU� DODQ�� ³KXNXND� D\NÕUÕOÕ÷Õ�
JLGHUPHN� YH� VHEHS� ROGX÷X� ]DUDUÕ� WD]PLQ� HWPHN´� LIDGHVL�� EX� J|U�ú�P�]��
GR÷UXODPDNWDGÕU�� +XNXND� D\NÕUÕ� ELU� GXUXPXQ� V|]� NRQXVX� ROGX÷X� E�W�Q� KkOOHUGH��
X÷UDQÕODQ� ]DUDUÕQ� GD� WD]PLQL� JHUHNLU�� 'ROD\ÕVÕ\OD�� KXNXND� D\NÕUÕOÕN� QHWLFHVL� ELU� ]DUDUD�
VHEHEL\HW�YHULOPLúVH��EXQXQ�WD]PLQL�JHUHNLU� 

%LWdHú.�P�����¶GH�NRUXQDQ�oHúLGLQ�NXOODQÕOPDVÕ� ILLOL� GH��ED]Õ� úDUWODUGD�KXNXND�
D\NÕUÕ� VD\ÕOÕS� WD]PLQDWÕ� JHUHNWLULOHELOLU�� %XQD� J|UH�� NRUXQDQ� ELU� oHúLGL� KHUKDQJL� ELU�
úHNLOGH�NXOODQDQ�NLúL��KDN�VDKLELQLQ�KDNNÕQ�YDUOÕ÷ÕQGDQ�YH�WHFDY�]GHQ�NHQGLVLQL�KDEHUGDU�
HWPHVL� YH� WHFDY�]�� GXUGXUPDVÕQÕ� WDOHS� HWPHVL� KkOLQGH� YH\D� NXOODQPDQÕQ� NXVXUOX� ELU�
GDYUDQÕú�WHúNLO�HWPHVL�KkOLQGH��VHEHS�ROGX÷X�]DUDUÕ�WD]PLQ�HGHU� 

'L÷HU� \DQGDQ�� %LWdHú.� ��¶LQ� KHP� ELULQFL� KHP� GH� LNLQFL� IÕNUDVÕQGD� oHúLGL�
kullanan�NLúL�LIDGHVL�NXOODQÕOPÕúWÕU��%LULQFL�IÕNUDGD�VD\ÕODQ��ÕVODKoÕ�KDNNÕQD�WHFDY�]�WHúNLO�
HGHQ�H\OHPOHUL�JHUoHNOHúWLUHQ��\DQL�oHúLGL��UHWHQ��VDWDQ�YH\D�EDúND�ELU�úHNLOGH�SL\DVD\D�
süren veya bu amaçlar için ihraç veya ithal eden veya ticarî amaçla elde bulunduran-

GHSROD\DQ��NLúLOHU�D\QÕ�]DPDQGD�EX�H\OHP�QHWLFHVL�HOGH�HWWL÷L�oHúLGL�NXOODQDELOLU��'L÷HU�
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ELU�LIDGH\OH��ELU�NLúL�NRUXQDQ�oHúLGL�\HWNLVL]�RODUDN�oR÷DOWÕS�VDWDELOHFH÷L�JLEL��NHQGLVL�GH�
WLFDUv�DPDoOD�NXOODQDELOLU��%XQD�NDUúÕOÕN��LNLQFL�IÕNUDGD�\HU�DODQ�NLúLOHU��EX�NLúLOHU�GÕúÕQGD�
oHúLGL�NXOODQDQ�NLúLOHU��\DQL�LON�IÕNUDGD�EHOLUWLOHQ�NLúLOHUGHQ�oHúLGLQ�oR÷DWÕP�PDWHU\DOLQL�
elde eden NLúLOHUGLU�� $QFDN� EXQODU� GD�� oHúLGL� WLFDUv� DPDoOD� NXOODQDQ� NLúLOHUGLU��
'ROD\ÕVÕ\OD��QLKDv�W�NHWLFLOHU�EX�IÕNUD�LoLQH�JLUPH\HFHNWLU��=LUD��NLúLVHO�DPDoOD�YH�WLFDUv�
ROPD\DQ� DPDoOD� JHUoHNOHúWLULOHQ� H\OHPOHU� ÕVODKoÕ� KDNNÕ� VDKLELQLQ� \HWNLVL� � GÕúÕQGDGÕU�
�%LWdHú.�P����D��� %X� QHGHQOH� EXUDGD� LIDGH� HGLOHQ� NLúLOHU�� KHUKDQJL� ELU� WLFDUv� DPDoOD�
oHúLGL� NXOODQDQ� NLúLOHU� RODFDNWÕU�� gUQH÷LQ�� WRKXP� KD]ÕUOD\ÕFÕODUÕ� EX� NDSVDPGD�
GH÷HUOHQGLULOHELOLU�� =LUD�� EX� NLúLOHU�� WLFDUv� DPDoOD� WRKXPXQ� �UHWLOPHVL� LoLQ�
KD]ÕUODQPDVÕQGD�URO�R\QDUODU��.H]D��oHúLGLQ�oR÷DOWÕP�PDWHU\DOLQL��WRKXP�RODUDN�GH÷LO�GH��
JÕGD� RODUDN� VDWPDN� �]HUH� �UHWHQ� oLIWoLOHU� GH�� oHúLGL� NXOODQDQ� NLúLOHU� DUDVÕQGDGÕU�� %X�
NLúLOHU��oR÷DOWÕP�PDWHU\DOLQL�KDN�VDKLELQGHQ�GH÷LO�GH�� �\HWNLVL]�RODUDN�oR÷DOWDQ�NLúLGHQ�
VDWÕQ� DOPÕúVD�� H\OHPOHUL� EX� NDSVDPGD� GH÷HUOHQGLULOHFHNWLU�� %XQD� NDUúÕOÕN�� oLIWoLQLQ�
�UHWPLú�ROGX÷X�PDWHU\DOL�JÕGD�RODUDN�NXOODQPDN��]HUH�WHPLQ�HGHQ�QLKDv�W�NHWLFLQLQ�YH\D�
VDGHFH� NHQGL� EDKoHVLQGH� NHQGLVLQH� \HWHFHN� NDGDU� �U�Q� HOGH� HWPHN� DPDFÕ\OD� HNPHN�
LVWH\HQ� NLúLQLQ� H\OHPL�� NLúLVHO� DPDoOD� VÕQÕUOÕ� NDOGÕ÷Õ� YH� WLFDUv� DPDo� WDúÕPDGÕ÷Õ� LoLQ� EX�
NDSVDPD�JLUPH\HFHNWLU��$\QÕ�úHNLOGH��oHúLGL�ELOLPVHO�DPDoOD�NXOODQDQ�NLúLOHULQ�H\OHPL�
GH��ÕVODKoÕ�KDNNÕQD�WHFDY�]�WHúNLO�HWPH\HFHN��GROD\ÕVÕ\OD�GD�]DUDUÕ�WD]PLQ�\�N�PO�O�÷��
GH�ROPD\DFDNWÕU� 

%LWdHú.�P�����¶GH� \HU� DODQ� NXOODQÕFÕODUD�NDUúÕ� WD]PLQDW�GDYDVÕQÕQ� DoÕODELOPHVL�
için, LNL�úDUWÕQ ELU�DUDGD�JHUoHNOHúPHVL�JHUHNLU��øON�úDUW�KDN�VDKLELQLQ�KDNNÕQ�YDUOÕ÷ÕQGDQ�
ve tecavüzden kendisini haberdar etmesi1331� YH� WHFDY�]��GXUGXUPDVÕQÕ� WDOHS� HWPHVLGLU�
(m�������� øNLQFL� úDUW� LVH�� EX� WDOHEH� UD÷PHQ� �o�QF�� NLúLQLQ� NXOODQÕP� ILLOLQH� VRQ�
YHUPHPHVLGLU��P��������(÷HU�NLúL�EX�WDOHS�NDUúÕVÕQGD�NXOODQPD\D�VRQ�YHUPLúVH��KXNXND�
D\NÕUÕOÕN� RUWDGDQ� NDONPÕú� RODFD÷ÕQGDQ�� WD]PLQDW� GD� WDOHS� HGLOHPH\HFHNWLU�� $QFDN��
|UQH÷LQ� \HWNLVL]� ELU� NLúLGHQ� ELOHUHN� PDWHU\DOL� DODQ� NLúLQLQ� GDYUDQÕúÕQGD� ROGX÷X� JLEL��
NXOODQPD�NXVXUOX�ELU�GDYUDQÕú�WHúNLO�HGL\RUVD��WHFDY�]�Q�YDUOÕ÷ÕQÕ�ELOGLUPH�YH�WHFDY�]��
GXUGXUPD�WDOHS�HGLOPHGHQ�]DUDUÕQ�WD]PLQL�LVWHQHELOPHOLGLU��%LWdHú.�P������� 

Tazminat sorumlulu÷XQXQ� NXUXFX� XQVXUODUÕQGDQ� ELUL� GH� kusurdur1332. Kusur, 

|QFHOLNOH� KXNXND� D\NÕUÕ� ELU� GDYUDQÕúÕQ� YDUOÕ÷ÕQÕ� JHUHNWLUPHNWHGLU��%X� QHGHQOH�� NXVXUOX�
RODQ� ELU� GDYUDQÕú� GDLPD� KXNXND� D\NÕUÕ� ELU� GDYUDQÕú�� \DQL� KXNXND� D\NÕUÕ� ELU� ILLOGLU1333. 

Bununla birlikte, kusur hukuka D\NÕUÕOÕNWDQ�YH�LOOL\HW�ED÷ÕQGDQ�ED÷ÕPVÕ]�ELU�XQVXUGXU1334. 

                                                
1331� %X� LKEDUÕQ� QDVÕO� \DSÕODFD÷ÕQD� LOLúNLQ� ELU� G�]HQOHPH� %LWdHú.¶GD� \DSÕOPDPÕúWÕU�� $QFDN�� LVSDW�
EDNÕPÕQGDQ�\D]ÕOÕ�\DSÕOPDVÕ�WHUFLK�HGLOPHOLGLU� 
1332 Eren, a.g.e, s. 532. 
1333 Eren, a.g.e., s. 530; Karahasan, a.g.e., C.1, s. 431; Uygur, a.g.e., s. 1286. 
1334 Karahasan, a.g.e., C.1, s. 431. 
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$\UÕFD� NXVXU�� VRUXPOXOXN� KXNXNXQGD� WD]PLQDW� PLNWDUÕQÕQ� WHVSLWLQGH� GH� �%.� P�����
|QHPOL�ELU�XQVXU�ROXS��NDVW�YH�LKPDOGHQ�ROXúXU1335��%LWdHú.¶GD�WD]PLQDWÕQ�KHVDSODQPDVÕ�
EDNÕPÕQGDQ�NDVW� LOH� LKPDO�D\UÕPÕ�\DSÕOPDPÕúWÕU��%XQD�NDUúÕOÕN��&395¶GH�NDVÕWOÕ� �YH\D�
LKPDOOH� ROVXQ� YHULOHQ� ]DUDUGDQ� VRUXPOX� ROXQXODFD÷Õ� EHOLUWLOGLNWHQ� VRQUD�� LKPDOLQ�
GHUHFHVLQH� J|UH� WD]PLQDWÕQ� D]DOWÕODELOHFH÷L�� DQFDN� EX� WD]PLQDWÕQ� LKOkO� ILLOLQL�
JHUoHNOHúWLUHQ�NLúLQLQ�HOGH�HWWL÷L�PHQIDDWOHUGHQ�D]�RODPD\DFD÷Õ�LIDGH�HGLOPLúWLU��&395�
m.94/2)1336�� %HQ]HU� úHNLOGH�� ELWNL� ÕVODKoÕ� KDNNÕQD� WHFDY�]� KkOLQGH�� %.¶QÕQ� JHQHO�
K�N�POHUL� JHUH÷L�� WD]PLQDW�PLNWDUÕQÕQ� KHVDSODQPDVÕQGD� NDVW� YH� LKPDO� DUDVÕQGD� D\UÕP�
\DSÕODFDNWÕU1337�� øKPDOLQ� GHUHFHVLQL�EHOLUOHUNHQ�PDKNHPH��ROD\ÕQ� W�P�úDUWODUÕQÕ�GLNNDWH�
DODFDNWÕU1338.  

 'L÷HU� \DQGDQ�� WD]PLQDWÕ� G�]HQOH\HQ� %LWdHú.¶QÕQ� ��� LQFL� PDGGHVLQLQ� LNLQFL�
IÕNUDVÕQGD��NXVXUGDQ�V|]�HGLOPHVLQH�NDUúÕQ�LON�IÕNUDVÕQGD��0DUN.+.�P������YH�3DW.+.�
P������¶OH�D\QÕ�úHNLOGH���NXVXUGDQ�V|]�HGLOPHPLúWLU1339��øON�IÕNUDGD��KDNND�WHFDY�]�WHúNLO�
HGHQ� ILLOOHUL� JHUoHNOHúWLUHQ� YH\D� NRUXQDQ� oHúLGL� NXOODQDQ� NLúLOHULQ� KXNXND� D\NÕUÕOÕ÷Õ�
JLGHUPHVL� YH� VHEHS� ROGX÷X� ]DUDUÕ� WD]PLQ� HWPHVL� \�N�PO�O�÷�� G�]HQOHQPLúWLU�� øNLQFL�
IÕNUDGD�LVH��NRUXQDQ�oHúLGL�KHUKDQJL�ELU�úHNLOGH�NXOODQDQ�NLúLOHULQ�KDN�VDKLEL�WDUDIÕQGDQ�
KDNNÕQ�YDUOÕ÷ÕQGDQ�YH\D�WHFDY�]GHQ�NHQGLVLQL�KDEHUGDU�HWPHVL�YH�WHFDY�]��GXUGXUPDVÕQÕ�
WDOHS�HWPHVL�KkOLQGH��VHEHS�ROXQDQ�]DUDUÕQ�WDPLQL�\�N�PO�O�÷��G�]HQOHQPLúWLU� 
 øON� IÕNUDGD� NXVXUGDQ� EDKVHGLOPH\LS�� LNLQFL� IÕNUDGD� NXVXUdan bahsedilmesi 

QHGHQL\OH�� LON� IÕNUDGD� NXVXUVX]� VRUXPOXOX÷XQ� PX� G�]HQOHQGL÷L� G�ú�Q�OHELOLU��
%LWdHú.¶GDNL� EX� G�]HQOHPH\OH� EHQ]HU� G�]HQOHPHQLQ� \HU� DOGÕ÷Õ� SDWHQW� YH� PDUNDODUOD�
LOJLOL� RODUDN� GRNWULQGH� LNL� J|U�ú� GH� VDYXQXOPDNWDGÕU�� 7HNLQDOS¶H� J|UH�� 3DWHQW� .+.�
P����¶LQ�ELULQFL�IÕNUDVÕQGD�NXVXUGDQ�V|]�HGLOPHPHVLQH�NDUúÕQ��LNLQFL�IÕNUDVÕQGD�NXVXUXQ�
DoÕNoD�EHOLUWLOPLú�ROPDVÕ�NXVXUVX]�VRUXPOXOXN�JHWLULOGL÷L�\RUXPXQX�GHVWHNOHPHNWHGLU1340.

 %XQD�NDUúÕOÕN��$UNDQ¶D�J|UH��PDGGHGH�NXVXUGDQ�V|]�HGLOPHPLú�ROPDVÕ��PDGGHGH�
söz edLOHQ� ILLOOHUL� JHUoHNOHúWLUHQ� NLPVHOHUH� NDUúÕ� NXVXUOX� ROPDVDODU� GDKL� WD]PLQDW�
|GHPHNOH� \�N�PO�� WXWXODELOHFHNOHUL� úHNOLQGH� \RUXPODQDPD]1341. Zira, kusursuz 

VRUXPOXOXN�LVWLVQDL�ELU�VRUXPOXOXNWXU��%XQD�K�NPHGHELOPHN�LoLQ��EXQD�FHYD]�YHUHQ�DoÕN�
bir düzenlemeye ihtL\Do� YDUGÕU��$oÕN�ELU� G�]HQOHPH�ROPDGÕNoD�� NXVXUVX]� VRUXPOXOX÷D�

                                                
1335 Eren, a.g.e., s. 535; Karahasan, a.g.e., C.1, s. 430. 
1336�%XQXQOD�ELUOLNWH��&395��XOXVDO�PDKNHPHOHUH��ÕVODKoÕ�KDNNÕQÕ�LKOkO�HGHQ�NLúLQLQ�LKOkO�H\OHPLQGHQ�HOGH�
HWPLú�ROGX÷X�ND]DQoODUÕQ�WD]PLQL�NRQXVXQGD�XOXVDO�KXNXNODUÕQÕ�X\JXODPD\D�L]LQ�YHUPHNWHGLU��P����� 
1337�7D]PLQDW�PLNWDUÕQÕQ�KHVDSODQPDVÕ\OD�LOJLOL�RODUDN�EN]��%.�P������ 
1338 Kooij, a.g.e., s. 154. 
1339� %XQD� NDUúÕOÕN�� HQG�VWUL\HO� WDVDUÕPODUD� LOLúNLQ� .+.¶GH� NXVXUXQ� YDUOÕ÷Õ� DoÕNoD� LIDGH� HGLOPLúWLU�
(EndTasKHK m.50)  
1340 Tekinalp, a.g.e., s. 582-583. 
1341 Arkan, Marka, C.2, s. 241. 
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hükmedilemez1342��'ROD\ÕVÕ\OD��NLúLQLQ�ELU� IDDOL\HWH�EDúODPDGDQ�|QFH�JHUoHNOHúWLUHFH÷L�
ILLOLQ�EDúNDVÕQÕQ�KDNNÕQD�WHFDY�]�ROXúWXUXS�ROXúWXUPD\DFD÷ÕQÕ�DUDúWÕUPDVÕ�JHUHNLU1343. Bu 

DUDúWÕUPD� VLFLOLQ� LQFHOHQPHVL� \ROX\OD� \DSÕODELOLU�� %X� DUDúWÕUPD\Õ� \DSPDGDQ� ILLOL�
JHUoHNOHúWLUHQ�NLúLQLQ�NXVXUOX�GDYUDQPÕú�ROGX÷X�NDEXO�HGLOLU1344. 

 �6DUDo¶D� J|UH� GH�� 3DW.+.� P����¶LQ� LON� IÕNUDVÕQGD� NXVXUGDQ� EDKVHGLOPHPLú�
ROPDVÕ�� NXVXUVX]� VRUXPOXOX÷XQ�EHQLPVHQGL÷L� úHNOLQGH� \RUXPODQPDPDOÕGÕU1345. Burada 

NXVXUGDQ�EDKVHGLOPHPHVL��EX�ILLOOHULQ�NXVXUVX]�RODUDN�LúOHQPHVLQLQ�P�PN�Q�ROPD\DFD÷Õ�
YDUVD\ÕPÕQD�GD\DQPDNWDGÕU1346.     

 HGK’nun 17.12.1997 tarih ve E. 11-�����.�������VD\ÕOÕ�NDUDUÕ\OD�GD�RQDQDQ�����
HD’nin markayla ilgili 25.3.1997 tarih ve� (�� ������ .�� ����� VD\ÕOÕ� NDUDUÕQGD�� NXVXU�
VRUXPOXOX÷X�NDEXO�HGLOPLúWLU��%X�NDUDUD�J|UH��³PDUND�KDNNÕQD�WHFDY�]�YH�KDNVÕ]�UHNDEHW�
HVDV� LWLEDUL\OH� ELU� KDNVÕ]� ILLO� ROXS�� WLFDUHW� X÷UDúDQ� GDYDOÕQÕQ� EDVLUHWOL� ELU� WDFLU� JLEL�
GDYUDQPDVÕ��|]HOOLNOH�ED\LOHUL�WDUDIÕQGDQ�VDWÕúD�VXQXODQ�GDYDFÕ��U�QOHULQLQ���VWHOLN�WDNOLW�
HGLOPLú�EHQ]HUOHULQL�UDVWJHOH�SL\DVDGDQ�DOÕS�VDWÕú�LoLQ�Lú\HULQGH�EXOXQGXUPDPDVÕ�JHUHNLU��
����%X�GXUXPGD�PDKNHPHFH��GDYDFÕ�\DUDUÕQD�WDNGLU�HGLOHFHN�PDGGv�YH�PDQHYv�WD]PLQDWD�
da hükmetmek gerekirken, davDOÕQÕQ�L\L�QL\HWOL�YH�NXVXUVX]�ROGX÷XQGDQ�EDKLVOH�EX�\|QH�
LOLúNLQ�LVWHPOHULQLQ�UHGGL�GR÷UX�ROPDPÕúWÕU´1347. 

 .DQDDWLPL]FH�GH��KDNVÕ]�ILLO�VRUXPOXOX÷XQGD�NXVXUOX�VRUXPOXOXN�NXUDO��NXVXUVX]�
VRUXPOXOXN� LVWLVQDL� ROGX÷XQGDQ�� VRUXPOXOXN� LoLQ� NXVXUXQ� DUDQPDPDVÕ� DoÕN bir kanunî 

G�]HQOHPHQLQ� YDUOÕ÷ÕQÕ� JHUHNWLULU�� 'ROD\ÕVÕ\OD�� LVWLVQDL� ELU� VRUXPOXOXN� oHúLGL� ROPDVÕ�
QHGHQL\OH��NXVXUVX]�VRUXPOXOXN�KkOOHULQLQ�GDU�\RUXPODQPDVÕ�JHUHNLU��$\QÕ�úHNLOGH��%.�
P���¶GD�NXVXUGDQ�V|]�HGLOPHPHVLQH� UD÷PHQ��GRNWULQGH��PDQHYv� WD]PLQDW� LoLQ kusurun 

DUDQGÕ÷Õ�NRQXVXQGD�J|U�ú�ELUOL÷L�YDUGÕU1348.  

gWH�\DQGDQ��%LWdHú.�P�����¶GH�NXVXUGDQ�F�POHQLQ�LON�\DUÕVÕQGD�GH÷LO�GH��LNLQFL�
\DUÕVÕQGD� EDKVHGLOPLúWLU�� &�POHQLQ� LON� \DUÕVÕ�� oHúLGL� KHUKDQJL� ELU� úHNLOGH� NXOODQDQ�
NLúLQLQ�� ÕVODKoÕ� KDNNÕ� VDKLEL� WDUDIÕQGDQ� KDNNÕQ� YDUOÕ÷ÕQGDQ� YH� WHFDY�]GHQ� KDEHUGDU�
HGLOPHVL� YH� WHFDY�]��GXUGXUPDVÕ� LVWHQPHVL� LOH� LOJLOLGLU1349��&�POHQLQ� LNLQFL� \DUÕVÕ� LVH��
NXOODQPDQÕQ� NXVXUOX� ELU� GDYUDQÕú� WHúNLO� HWPHVL� LOH� LOJLOLGLU�� 'ROD\ÕVÕ\OD�� F�POHQLQ� LON�
\DUÕVÕ�X\DUÕQFD��ÕVODKoÕ�KDNNÕQD�\|QHOLN�WHFDY�]GHQ�KDEHUGDU�HGLOHQ�NLúL��DUWÕN�LKOkO�WHúNLO�
                                                
1342 Arkan, Marka, C.2, s. 243. 
1343 Arkan, Marka, C.2, s. 241. 
1344 Arkan, Marka, C.2, s. 241. 
1345 Saraç, a.g.e., s. 264. 
1346 Saraç, a.g.e., s. 264. 
1347�)05��<ÕO����&����6������������V������YG� 
1348 (UHQ��D�J�H���V������.DUDKDVDQ��D�J�H���&����V������8\JXU��D�J�H���&����V�������$NLSHN��*��-DOH�$NÕQW�UN��
7XUJXW��7�UN�0HGHQL�+XNXNX�����%DVNÕ��&����øVWDQEXO��������V����� 
1349� %XUDGD� LKEDU�� LON� IDLOLQ� ILLOLQLQ�� \DQL�%LWdHú.�P�����¶GHNL� NLúLOHULQ� ILLOLQLQ� ÕVODKoÕ� KDNNÕQD� WHFDY�]�
WHúNLO� HWWL÷LQH� LOLúNLQGLU�� =LUD�� %LWdHú.� P�����¶GH� EHOLUWLOHQ� oHúLGL� NXOODQDQ� NLúLOHU�� oHúLGLQ� oR÷DOWÕP�
PDWHU\DOLQLQ�EX�NLúLOHUGHQ�HOGH�HWPLúWLU� 
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HGHQ�H\OHPL�\DSDPD]��=LUD��NHQGLVLQH�\DSÕODQ�LKEDUD�UD÷PHQ�NXOODQPD\D�GHYDP�HWPHVL�
DUWÕN�RQXQ�NXVXUOX�ROGX÷XQX�J|VWHULU��%XQD�NDUúÕOÕN��EX�NLúL�� LKEDU�DQÕQD�NDGDU�NXVXUOX�
GH÷LOVH�� \DSPÕú� ROGX÷X� H\OHPGHQ� sorumlu tutulup tazminat ödemekle yükümlü 

WXWXODPD]��%XQXQOD�ELUOLNWH��KDNNÕQ�YDUOÕ÷ÕQGDQ�YH�WHFDY�]GHQ�KDEHUGDU�HGLOPHGHQ�GH�EX�
NLúL�\DSPÕú�ROGX÷X�H\OHPLQ�ÕVODKoÕ�KDNNÕQD�WHFDY�]�WHúNLO�HWWL÷LQL�ELOHELOLU��'ROD\ÕVÕ\OD��
NXOODQPDQÕQ� NXVXUOX� ELU� GDYDUDQÕú� WHúNLO� HWWL÷L� EX� KkOGH�� NLúL� GR÷DFDN� ]DUDUGDQ�
VRUXPOXGXU��*|U�OG�÷���]HUH��VRUXPOXOXN�LoLQ�NXVXUXQ�YDUOÕ÷Õ�JHUHNOLGLU� 

Kusuru ispat� \�N�PO�O�÷��� KDNVÕ]� ILLO� VRUXPOXOX÷XQGD� ]DUDU� J|UHQ� GDYDFÕ\D�
aittir1350��$QFDN��NXVXU�NDULQHVLQLQ�PHYFXW�ROGX÷X�GXUXPODUGD�� LVSDW�\�N�PO�O�÷�� WHUV�
oHYULOLU�� \DQL�� EX� KkOGH� ÕVODKoÕ� KDNNÕQD� WHFDY�]� HGHQ� NLúL� NXVXUVX]OX÷XQX�
LVSDWOD\DFDNWÕU1351�� .XVXUXQ� YDUOÕ÷ÕQD� ILLOv� NDULQH� H\OHPLQ� QLWHOL÷LQGHQ� oÕNDUÕODELOLU1352. 

'L÷HU� ELU� LIDGH\OH�� QHGHQVHOOLN� �LOOL\HW�� ED÷Õ� YDUVD�� JHQHOOLNOH� ILLOv� ELU� NDUine meydana 

gelebilir1353�� gUQH÷LQ�� NRUXQDQ� ELU� oHúLGL� ELOHUHN� L]LQVL]� oR÷DOWDQ� NLúLQLQ� H\OHPL�� RQXQ�
NXVXUOX� ROGX÷XQD� NDULQH� WHúNLO� HGHELOLU�� %X� GXUXPXQ� DNVLQL� LVSDW� HWPHVLQL� LVWHPHN��
DGDOHWOH� ED÷GDúPD]�� gUQH÷LQ�� NRUXQDQ� oHúLGLQ� WHVFLOOL� ROGX÷XQX� EHOLUWHQ� ELU� LúDUHWLQ��
PDWHU\DOLQ� DPEDODMÕ� �]HULQH� NRQXOPDVÕ�� WHFDY�]� HGHQLQ� NXVXUOX� ROGX÷XQX� LVSDWODPDN�
DoÕVÕQGDQ� |QHPOL� ELU� IRQNVL\RQD� VDKLSWLU��=LUD�� KLo� NLPVH�PDWHU\DOLQ� DPEDODMÕ� �]HULQH�
NRQXODQ� ND\GD� UD÷PHQ� NXVXUVX]� ROGX÷XQX� LOHUL� V�UHPH]1354�� %X� ND\ÕWODUÕQ� ROPDPDVÕ, 
KDNND�WHFDY�]�HGHQ�NLúLQLQ�NXVXUVX]�ROGX÷XQX�J|VWHUPH]��%X�GXUXPGD��NLúLQLQ�NXVXUOX�
ROGX÷X�GL÷HU�\ROODUOD�GD�LVSDW�HGLOHELOLU� 

6RUXPOXOX÷XQ�PHYFXW�ROPDVÕ�LoLQ��KXNXND�D\NÕUÕ�ILLO�LOH�]DUDU�DUDVÕQGD�ELU illiyet 

ED÷ÕQÕQ GD� ROPDVÕ� JHUHNLU�� øOOL\HW� ED÷Õ� VRUXPOXOX÷XQ� DVOL� úDUWÕ�� WD]PLQDW� KXNXNXQXQ�
temel ilkesidir1355�� �8\JXQ�LOOL\HW�ED÷Õ� WHRULVLQH�J|UH��VRPXW�ROD\GD�JHUoHNOHúHQ�W�UGHQ�
ELU�VRQXFX��ROD\ODUÕQ�QRUPDO�DNÕúÕQD�YH�KD\DW�WHFU�EHOHULQH�J|UH��QLWHOL÷L�YH�DQD�WHPD\�O��
itibariyle meydana getirmeye genel olarDN� HOYHULúOL� RODQ� YH\D� EX� W�UGHQ� ELU� VRQXFXQ�
JHUoHNOHúPH� LKWLPDOLQL� REMHNWLI� RODUDN� DUWÕUPÕú� RODQ� ]RUXQOX� úDUWOD� V|]� NRQXVX� VRQXo�
DUDVÕQGDNL�ED÷D�X\JXQ�LOOL\HW�GHQLU1356��%XQD�J|UH��NRUXQDQ�ELU�oHúLGLQ�VDKLELQGHQ�L]LQ�
DOÕQPDGDQ�NXOODQÕOPDVÕ��VDWÕOPDVÕ��ROD\ODUÕQ�QRUPDO�DNÕúÕQD�YH�KD\DW�WHFU�EHOHULQH�J|UH��
QLWHOL÷L� LWLEDUL\OH� KDN� VDKLELQLQ�ELU�]DUDUD�X÷UDPDVÕQD�QHGHQ�ROXU��%X�]DUDU� LOH�KXNXND�
D\NÕUÕ�ILLO�DUDVÕQGDNL�X\JXQ�LOOL\HW�ED÷Õ��KDN�VDKLELQH�NDUúÕ�VRUXPOX�ROPD\Õ�JHUHNWLULU� 

                                                
1350 Eren, a.g.e., s. 541; Karahasan, a.g.e., C.1, s. 430-�����8\JXU��7XUJXW��$oÕNODPDOÕ-øoWLKDWOÕ�%RUoODU�
Kanunu Sorumluluk ve Tazminat Hukuku, C.2, Ankara, 2003, s. 1287. 
1351 Bkz. Eren, a.g.e., s. 541; Karahasan, a.g.e., C.1, s. 431. 
1352 Karahasan, a.g.e., C.1, s. 430-431. 
1353 Karahasan, a.g.e., C.1, s. 430-431. 
1354�(QG�VWUL\HO�WDVDUÕPODUOD�LOJLOL�RODrak bkz. Suluk, a.g.e., s. 285. 
1355 Eren, a.g.e., s. 487; Karahasan, a.g.e., C.1, s. 442; Uygur, a.g.e., C.2, s. 1287. 
1356 Eren, a.g.e., s. 492; Karahasan, a.g.e., C.1, s. 443. 
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7D]PLQDW�\�N�PO�O�÷�Q�Q�GR÷XPX�LoLQ�KXNXND�D\NÕUÕ�ILLO�QHWLFHVLQGH�ELU ]DUDUÕQ�
GR÷PXú� ROPDVÕ GD� JHUHNLU�� =DUDU�� VRUXPOXOX÷XQ� NXUXFX� XQVXUX� ROGX÷XQGDQ�� ]DUDU�
ROPD\DQ�\HUGH�KXNXNv� VRUXPOXOXN�GD� EXOXQPDPDNWDGÕU1357. Zarar, dar anlamda maddî 

]DUDUÕ�� \DQL� NLúLQLQ�PDOYDUOÕ÷ÕQGD�PH\GDQD� JHOHQ� ]DUDUÕ�� JHQLú� DQODPGD� LVH�PDOYDUOÕ÷Õ�
]DUDUÕ� \DQÕQGD� úDKÕV� YDUOÕ÷ÕQGD� X÷UDQÕODQ�� \DQL� PDQHYv� ]DUDUÕ� LoHULU1358�� 6ÕQDv� KDNODU��
NLúLQLQ�PDOYDUOÕ÷ÕQÕQ�|QHPOL�ELU�XQVXUXQX�ROXúWXUXU��%LWdHú.¶GD�|QJ|U�OHQ�]DUDU�JHQLú�
DQODPGD�]DUDU�ROXS��KHP�PDGGv�KHP�GH�PDQHYv�]DUDUÕ�içerir (m.57/1b).  

Maddî zarar,� ILLOv� ]DUDU� YH� \RNVXQ� NDOÕQDQ� NkU� ROPDN� �]HUH� LNL\H� D\UÕOÕU��
%LWdHú.¶GD��ILLOv�]DUDUD�HN�RODUDN�\RNVXQ�NDOÕQDQ�ND]DQFÕQ�D\QÕ�DQGD�WDOHS�HGLOHELOHFH÷L�
G�]HQOHQPLúWLU� �P��������+DNND� WHFDY�]� ILLOL��KHU� LNL� W�UGHNL�]DUDUÕ�EHUDEerce meydana 

JHWLUHELOLU��'ROD\ÕVÕ\OD��KHU�LNL�]DUDUÕQ�ELUOLNWH�WDOHS�HGLOHELOHFH÷L�NDEXO�HGLOPLúWLU���� 
Fiilî zarar, PDOYDUOÕ÷ÕQÕQ� PHYFXW� GXUXPXQGD� PH\GDQD� JHOHQ� ILLOv� �PDGGv��

D]DOPD\Õ� LIDGH� HGHU1359�� )LLOv� ]DUDU� PDOYDUOÕ÷ÕQÕQ� DNWLI� NÕVPÕQÕQ� D]DOPDVÕ� úHNOLQGe 

RODELOHFH÷L� JLEL�� SDVLI� NÕVPÕQGD� ELU� DUWPD� úHNOLQGH� GH� RODELOLU1360�� .D\EHGLOHQ� SD]DUÕQ�
YH\D� LWLEDUÕQ� ND]DQÕOPDVÕ� LoLQ� \DSÕODQ� PDVUDIODU� �|UQH÷LQ�� PDWHU\DOLQ� NRQXOGX÷X�
DPEDODMÕQÕQ� GH÷LúWLULOPHVL�� EX� DPDoOD� LOkQ� YH� UHNODP� \DSÕOPDVÕ�� GD� ILLOv� ]DUDU�
NDSVDPÕQGDGÕU1361��.H]D��WHFDY�]�ILLOLQL�L]OHPHN��JHUHNOL�GHOLOOHUL�WRSODPDN�LoLQ�\DSÕODQ�
PDVUDIODU�GD��ILLOv�]DUDU�NDSVDPÕQGDGÕU1362. 

BK m.42-���ILLOv�]DUDUÕQ�KHVDSODQPDVÕQÕ�G�]HQOHPLúWLU��+DNLP��]DUDUÕQ�PLNWDUÕQÕ�
EHOLUOHUNHQ� KkO� YH� úDUWODUÕQ� \DQÕQGD� NXVXUXQ� D÷ÕUOÕ÷ÕQÕ� GD� GLNNDWH� DOÕU� �%.� P��������
0�úWHUHN� NXVXU� KkOLQGH� X\JXQ� ELU� LQGLULPH� JLGLOHELOLU� YH\D� KLo� WD]PLQDWD�
K�NPHGLOPH\HELOLU� �%.� P�������� =DUDUÕQ� YDUOÕ÷ÕQÕ� YH� PLNWDUÕQÕ� LVSDW� HWPHN� GDYDFÕ\D�
DLWWLU� �%.�P��������+DNLP��ROD\ODUÕQ�QRUPDO�DNÕúÕQÕ��]DUDU�J|UHQLQ�HNRQRmik ve sosyal 

GXUXPXQX��DOPÕú�ROGX÷X� WHGELUOHUL�GLNNDWH�DODUDN�]DUDU�PLNWDUÕQÕ�KDNNDQL\HW�HVDVODUÕQD�
J|UH�WHVSLW�HGHU��%.�P��������+DNLPLQ�WDNGLU�\HWNLVL�]DUDUÕQ�KHP�YDUOÕ÷Õ�KHP�GH�PLNWDUÕ�
yönünden söz konusudur1363. 

%LWdHú.¶GD� ]DUDUÕQ� KHVDSODQPDVÕQGD�� HOGH� HGLOHQ� ID\GDODUÕQ� LQGLULOPHVL�
�GHQNOHúWLULOPHVL�� NDEXO� HGLOPLúWLU� �P������G��� =DUDUÕQ� GHNOHúWLULOPHVL�� KDNVÕ]� ILLO�
QHGHQL\OH� ]DUDU� J|UHQLQ� ED]Õ� \DUDUODU� VD÷ODPÕú� ROPDVÕ� KkOLQGH� V|]� NRQXVXGXU��
'HQNOHúWLUPH�LúOHPL��WD]PLQDWÕQ�EHOLUOHQPHVL\OH�GH÷LO��]DUDUÕQ�KHVDSODQPDVÕ\OD�LOJLOL�ELU�

                                                
1357 Eren, a.g.e., s. 472; Karahasan, a.g.e., C.1, s. 432. 
1358 Eren, a.g.e., s. 472. 
1359 Eren, a.g.e., s. 477; Karahasan, a.g.e., C.1, s. 435. 
1360 Eren, a.g.e., s. 478; Karahasan, a.g.e., C.1, s. 435. 
1361 Marka hukukuyla iligili olarak bkz. Arkan, Marka, C.2, s.244; patent hukukuyla ilgili olarak bkz. 
Tekinalp, a.g.e., s. 584; Saraç, a.g.e., s. 272. 
1362 Marka hukukuyla iligili olarak bkz. Arkan, Marka, C.2, s.244. 
1363 Eren, a.g.e., s. 693 Karahasan, a.g.e., C.1, s. 619-620. 
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sorundur1364��'HQNOHúWLUPH�LoLQ��]DUDU�YHULFL�ROD\��]DUDU�J|UHQ�OHKLQH�HNRQRPLN�ELU�\DUDU�
VD÷ODPDOÕ��PDOYDUOÕ÷ÕQGD�PH\GDQD�JHOHQ�\DUDU��]DUDU�YHULFL�ROD\ÕQ�X\JXQ�VRQXFX��LOOL\HW�
ED÷Õ�� ROPDOÕ�� ELU� NDQXQ� K�NP�� YH\D� WDUDIODUÕQ� LUDGHVL� \DUDUÕQ� GHQNOHúWLUPHVLQH� NDUúÕ�
ROPDPDOÕGÕU1365��%XQD�J|UH��H÷HU�KDNND�WHFDY�]�QHWLFHVL��UHWLOHQ�PDWHU\DOH�YH�DUDoODUD�HO�
NRQXOPXú�YH�EX�HO�NRQXODQ�PDWHU\DO�YH�DUDoODU��]HULQGH�ÕVODKoÕ�KDNNÕ�VDKLELQH�P�ONL\HW�
KDNNÕ� WDQÕQPÕúVD�� HO� NRQXODQ� PDWHU\DO� YH� DUDoODUÕQ� GH÷HUL� WD]PLQDW� PLNWDUÕQGDQ�
LQGLULOHFHNWLU� �%LWdHú.� P������G��� 'HQNOHúWLUPH� LONHVL� PDGGv� ]DUDUGD� X\JXODQPDVÕQD�
NDUúÕQ��PDQHYv�]DUDUGD�V|]�NRQXVX�ROPD]1366. 

<XNDUÕGD� EHOLUWLOGL÷L� �]HUH�� NRUXQDQ� oHúLW� VDKLEL�� ILLOv� ]DUDUÕ� \DQÕQGD� yoksun 

NDOGÕ÷Õ�ND]DQoODUÕ�da iste\HELOLU��<RNVXQ�NDOÕQDQ�ND]DQo��ROD\ODUÕQ�QRUPDO�DNÕúÕQD�YH\D�
JHQHO�KD\DW�WHFU�EHOHULQH�J|UH�PDOYDUOÕ÷ÕQGD�PH\GDQD�JHOHELOHFHN�DUWÕúODUÕQ�]DUDU�YHULFL�
ILLO� QHGHQL\OH� NÕVPHQ� YH\D� WDPDPHQ� |QOHQPHVL\OH� PH\GDQD� JHOHQ� D]DOPD\Õ� LIDGH�
eder1367��<RNVXQ�NDOÕQDQ�ND]DQoWD�� V|]�NRQXVX�ROD\�PDOYDUOÕ÷ÕQÕQ� ILLOv� �QHW��GXUXPXQX�
GH÷LúWLUPHPHVLQH�NDUúÕQ��JHOHFHNWHNL�PXKWHPHO�DUWÕúÕQÕ�|QOHU1368��'L÷HU�ELU�LIDGH\OH��ILLOv�
]DUDUGD�� ]DUDU� J|UHQLQ�PHYFXW� VDKLS� ROGX÷X� úH\OHU� D]DOÕUNHQ�� \RNVXQ�NDOÕQDQ�ND]DQoWD�
LVH��VDKLS�RODELOHFH÷L�úH\OHU�D]DOÕU1369.  

<RNVXQ� NDOÕQDQ� ND]DQoWD�� ]DUDU� J|UHQ� KDNND� WHFDY�]� ROPDVD\GÕ� ELU� JHOLU� HOGH�
HGHFH÷LQL��WHFDY�]�ILLOLQ�EX�JHOLULQ�HOGH�HGLOPHVLQL�HQJHOOHGL÷LQL�LVSDW�HWPHVL�JHUHNLU1370. 

'L÷HU�ELU�LIDGH\OH��X\JXQ�LOOL\HW�ED÷Õ�LVSDW�HGLOPHOLGLU1371.  

<RNVXQ� NDOÕQDQ� ND]DQFÕQ� WHVSLWL� ]RUGXU�� =LUD�� PDOYDUOÕ÷ÕQÕQ� ]DUDU� PH\GDQD�
JHOPHVH\GL� J|VWHUHFH÷L� GXUXPXQ� WHVSLWL� WDPDPHQ� IDUD]L� ELU� GH÷HUOHQGLUPH\L�
gerektirir1372�� %X� QHGHQOH�� \RNVXQ�NDOÕQDQ�ND]DQFÕQ� NHVLQ� ELU� úHNLOGH� LVSDWÕ� JHUHNPH]��
2OD\ODUÕQ� QRUPDO� DNÕúÕ�� KD\DW� WHFU�EHOHUL�� KDNLPH� GHOLOOHULQ� GH÷HUOHQGLULOPHVLQGH�
\DUGÕPFÕ� ROXU� �%.� P�������� %LWdHú.¶GD� \RNVXQ� NDOÕQDQ� ND]DQFÕQ� WHVSLWLQLQ� QDVÕO�
\DSÕODFD÷Õ� G�]HQOHQPLúWLU�� %XQD� J|UH�� \RNVXQ� NDOÕQDQ� ND]DQFÕQ� WHVSLWLQGH�� DúD÷ÕGD�
LQFHOH\HFH÷LPL]� DOWHUQDWLI� GH÷HUOHQGLUPH� XVXOOHULQGHQ� ELUL�� KDN� VDKLEL� WDUDIÕQGDQ�
seçilebilir1373��+DN�VDKLELQH�ELU�VHoLP�KDNNÕ�WDQÕQPDNOD�ELUOLNWH��PDKNHPH��KDN�VDKLELQLQ�
                                                
1364 Eren, a.g.e., s. 698. 
1365 Eren, a.g.e., s. 699-701; Karahasan, a.g.e., C.1, s. 635 vd. 
1366 Eren, a.g.e., s. 698; Karahasan, a.g.e., C.1, s. 635. 
1367 Eren, a.g.e., s. 478; Karahasan, a.g.e., C.1, s. 435-436.   
1368 Eren, a.g.e., s. 478; Karahasan, a.g.e., C.1, s. 436. 
1369 Eren, a.g.e., s. 478. 
1370�(UHQ�� D�J�H��� V�������(÷HU�]DUDU�YHULFL� ROD\�PH\GDQD�JHOPHPLú�ROVD\GÕ�GDKL�]DUDU�J|UHQLQ�PDOYDUOÕ÷Õ�
NHVLQ� RODUDN� DUWPD\DFDN� LGL\VH�� ]DUDU�� PDOYDUOÕ÷ÕQÕQ� ]DUDU� YHULFL� ROD\GDQ� |QFHNL� GXUXPX\OD� VRQUDNL�
GXUXPXQXQ� NDUúÕODúWÕUÕOPDVÕ\OD� �ILLOv� ]DUDU� J|UH�� EXOXQXr (Eren, a.g.e., s. 476; Karahasan, a.g.e., C.1, s. 
434). 
1371 Eren, a.g.e., s. 479; Karahasan, a.g.e., C.1, s.437. 
1372 Eren, a.g.e., s. 476; Karahasan, a.g.e., C.1, s. 434. 
1373�%LWdHú.�P���¶GDNL�EX�G�]HQOHPH��3DWHQW�.+.�P������0DUND�.+.�P�����(QG�VWUL\HO�7DVDUÕP KHK 
P����LOH�D\QÕGÕU� 
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oHúLGL� NXOODQPD� \�N�PO�O�÷�Q�� \HULQH� JHWLUPHPLú� ROGX÷XQX� WHVSLW� HGHUVH� �|UQH÷LQ��
]RUXQOX� OLVDQV� YHULOPHVLQL� JHUHNWLUHQ� ELU� KDO� ROPDVÕQD� UD÷PHQ�� KDN� VDKLEL� oHúLGL�
NXOODQPDPÕúVD���\RNVXQ�NDOÕQDQ�ND]DQFÕQ�WHVSLWL��NRUXQDQ�oHúLGLQ�ELU�OLVDQV�DQODúPDVÕ�LOH�
NXOODQÕOPÕú�ROXQPDVÕ�KkOLQGH�|GHQHFHN�OLVDQV�EHGHOLQH�J|UH�\DSÕOÕU��%LWdHú.�P����VRQ���
'ROD\ÕVÕ\OD��EX�GXUXPGD�KDN�VDKLELQLQ�ELU�VHoLP�KDNNÕ�EXOXQPDPDNWDGÕU� 

+DN�VDKLEL�� \RNVXQ�NDOÕQDQ�ND]DQFÕQ� WHVSLWLQGH�.DQXQGD�EHOLUOHQHQ��o�XVXOGHQ�
ELULQL� VHoPHN� ]RUXQGDGÕU1374�� %X� XVXOOHU� GÕúÕQGD� EDúND� ELU� XVXOOH� WHVSLWLQ� \DSÕOPDVÕQÕ�
isteyemez1375�� =LUD� .DQXQGD�� \RNVXQ� NDOÕQDQ� ND]DQo�� ³DúD÷ÕGDNL� GH÷HUOHQGLUPH�
usulleriQGHQ�ELULQH�J|UH�KHVDS�HGLOLU´� LIDGHVL�NXOODQÕOPÕúWÕU��'ROD\ÕVÕ\OD��KDN�VDKLEL�EX�
XVXOOHULQ�ELUOHúWLULOHUHN�KHVDSODPDQÕQ�\DSÕOPDVÕQÕ�GD�LVWH\HPH]�� 

<RNVXQ� NDOÕQDQ� ND]DQFÕQ� NDQXQGD� EHOLUOHQHQ� DOWHUQDWLI� XVXOOHUGHQ� KHUKDQJL�
ELUL\OH� KHVDSODQPDVÕQGD�� KDN�NRQXVX� oHúLGLQ�HNRQRPLN�|QHPL�� KDNND� WHFDY�]�HGLOGL÷L�
DQGD�JHoHUOLOLN�V�UHVL�� WHFDY�]�Q�\DSÕOGÕ÷Õ�DQGD�NRUXQDQ�oHúLWOH� LOJLOL� OLVDQVODUÕQ�VD\ÕVÕ�
YH\D� QLWHOL÷L� �LQKLVDUv� YH\D� EDVLW� OLVDQV� ROXS� ROPDGÕ÷Õ�� JLEL� HWNHQOHU�� GLNNDWH� DOÕQÕU�
�%LWdHú.�P������� 

<XNDUÕGD� LIDGH� HGLOGL÷L� �]HUH�� \RNVXQ� NDOÕQDQ� ND]DQFÕQ� KHVDSODQPDVÕQGD�� KDN�
VDKLEL� DOWHUQDWLI� GH÷HUOHQGLUPH� XVXOOHULQGHQ� ELULQL� VHoHELOLU�� %XQODUGDQ� LONL�� ÕVODKoÕ�
KDNNÕQD�WHFDY�]�HGHQ�NLúLQLQ UHNDEHWL�ROPDVD\GÕ��KDN�VDKLELQLQ�oHúLGL�NXOODQPDVÕ�LOH�HOGH�
HGHELOHFH÷L�PXhtemel gelirin��WDOHS�HGLOPHVLGLU��%LWdHú.�P������D�� 

%XUDGD�� KDNNÕ� WHFDY�]H�X÷UD\DQ�NLúL�� WHFDY�]�\ROX\OD�\DSÕODQ� VDWÕúODUÕQ�NHQGLVL�
WDUDIÕQGDQ�\DSÕODFD÷ÕQÕ�� \DQL� ]DUDU� YHULFL� ILLO� LOH�\RNVXQ�NDOÕQDQ�NkU� DUDVÕQGDNL� LOLúNL\L�
LVSDWOD\DFDNWÕU��%X�LOOL\HW�ED÷ÕQÕQ�LVSDWODQDPDGÕ÷Õ�GXUXPODUGD��\RNVXQ�NDOÕQDQ�ND]DQFÕQ�
WHVSLWL� EX�XVXOOH�GH÷LO�GH�GL÷HU�XVXOOHUOH� WDOHS�HGLOHELOLU�� øOOL\HW�ED÷ÕQÕQ� LVSDWÕ��NRUXQDQ�
ELWNL� oHúLGLQH� \|QHOLN� WDOHELQ� ROGX÷XQXQ�� EX� WDOHEL� NDUúÕODPDN� LoLQ� \HWHUOL� �UHWLP� YH�
pazarlama kapasitesiQLQ� EXOXQGX÷XQXQ1376, korunan ürünün yerine ikame edilebilecek 

NDOLWHGH� DOWHUQDWLI� �U�QOHULQ� PHYFXW� ROPDGÕ÷ÕQÕQ�� WHFDY�]� QHGHQL\OH� VDWÕú� PLNWDUÕQÕQ�
G�úW�÷�Q�Q� LVSDW� HGLOPHVL� VXUHWL\OH� \DSÕODELOLU1377�� *|U�OG�÷�� �]HUH�� LOOL\HW� ED÷ÕQÕQ�
                                                
1374� %LWdHú.� P������ �D�-�F�¶GH� EHOLUWLOHQ� XVXOOHUGHQ� ELULQL� VHoHQ� GDYDFÕ�� VRQUDGDQ� EX� VHoLPLQGHQ�
YD]JHoHUHN�D\QÕ�PDGGHGH�EHOLUWLOHQ�GL÷HU�ELU�XVXOH�J|UH�]DUDUÕQ�KHVDSODQPDVÕQÕ� LVWH\HELOPHOLGLU� �EHQ]HU�
G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�PDUND\OD�LOgili olarak bkz. Arkan, Marka, C.2, s.245). 
1375 Tekinalp, a.g.e., s. 584; Suluk, a.g.e., s. 285-286. 
1376�%X�NDSDVLWH\H�PXWODND�WHFDY�]�DQÕQGD�VDKLS�ROPDN�JHUHNPH]��LOkYH�WDOHSOHUL�NDUúÕODPDN�LoLQ�NDSDVLWH\L�
DUWÕUPD�\HWHQH÷LQLQ� LVSDWÕ�GD�\HWHUOL� VD\ÕOPDOÕGÕU��gUQH÷LQ�� WDOHEL�NDUúÕODPDN� LoLQ�DOW��UHWLP�V|]OHúPHOHUL�
\DSWÕ÷ÕQÕ�GD�J|VWHUHELOLU��3DWHQWOH�LOJLOL�RODUDN�EN]��6DUDo��D�J�H���V������� 
1377� $\QÕ� úHNLOGH�� SDWHQWOH� LOJLOL� RODUDN� )HGHUDO� &LUFXLW� WDUDIÕQGDQ� YHULOHQ� NDUDUD� J|UH�� SDWHQW� VDKLEL��
SL\DVDGD� \DOQÕ]FD� NHQGLVLQLQ� YH� P�WHFDYL]LQ� �U�Q�Q�Q� ROGX÷XQX�� NHQGL� VDWÕúODUÕQGDNL� G�ú�ú�Q�
P�WHFDYL]LQ� IL\DW� SROLWLNDVÕ� QHGHQL\OH� JHUoHNOHúWL÷LQL�� NHQGL� IL\DW� YH� VDWÕúODUÕQÕQ�� P�WHFDYL]LQ� SL\DVD\D�
JLUPHVL� LOH� G�úW�÷�� YH� P�WHFDYL]LQ� SL\DVDGDQ� oÕNPDVÕ� LOH� \�NVHOGL÷LQL�� �U�QH� Wecavüz etmeyen rakip 
�U�QOHULQ� YH� �UHWLFLOHULQ� EXOXQPDGÕ÷ÕQÕ�� P�WHFDYL]LQ� UHNDEHWL� ROPDVD\GÕ�� P�WHFDYL]� WDUDIÕQGDQ� \DSÕODQ�
VDWÕúODUÕQ�NHQGLVL�WDUDIÕQGDQ�\DSÕODELOHFH÷LQL��\DQL�LOOL\HW�ED÷ÕQÕ�LVSDWOD\DELOLU�>�Lam Inc. V. Johns-Manville 
Corp. Fed. Cir., 1983 (Saraç, a.g.e., s. 278, dn. 221)]. 
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LVSDWODQPDVÕ�ROD\D�J|UH�GH÷LúLU��gUQH÷LQ��WHFDY�]�HGHQ�NLúL��KDN�VDKLEL�úLUNHWWHQ�V�UHNOL�
PDWHU\DO� WHPLQ� HGHQ�P�úWHULOHULQ� ELU� NÕVPÕQD� EX� PDWHU\DOOHUL� VDWPÕúVD�� WHFDY�]� HGHQ�
NLúLQLQ�UHNDEHWL�LOH�GR÷DQ�]DUDU�DUDVÕQGDNL�LOOL\HW�ED÷Õ�PHYFXWWXU1378. 

Bu gelirin elde edilmesinde, söz konusu üU�Q�Q� LúOHP� J|UG�÷�� SL\DVDQÕQ� \DUÕ�
YH\D� WDP� UHNDEHW� SL\DVDVÕ� ROXS� ROPDGÕ÷Õ�� JHQHO� ��ONHVHO� YH\D� XOXVODUDUDVÕ�� YH\D� \HUHO�
ROXS� ROPDGÕ÷Õ� YH\D� FR÷UDIL� úDUWODU� GLNNDWH� DOÕQPDOÕGÕU1379�� 'L÷HU� ELU� LIDGH\OH�� EXUDGD�
�U�Q�Q� HNRQRPLN� |QHPL� GLNNDWH� DOÕQÕU�� (NRQRPLN� |QHP� LIDGHVL�� VÕQDv� KDNNÕQ� FHYDS�
YHUGL÷L�LKWL\DFÕQ�|QHPLQL�\DQÕQGD��ELWNL�oHúLGLQLQ�LúOHP�J|UG�÷��SL\DVDQÕQ�|]HOOLNOHULQLQ�
GH� GLNNDWH� DOÕQPDVÕQÕ� JHUHNWLULU1380�� %X� G�ú�QFHOHULQ�� %.�P�����¶GH� \HU� DODQ� ³KkO� YH�
PHYNLLQ�GHUHFHVL´�LEDUHVL�LoLQH�JLUGL÷LQL�NDEXO�HWPHN�Pümkündür1381. 

<RNVXQ�NDOÕQDQ�ND]DQFÕQ�KHVDSODQPDVÕQGD ikinci alternatif usul, hakka tecavüz 

HGHQ� NLúLQLQ�� KDN� NRQXVX� oHúLGL� NXOODQPDNOD� HOGH� HWWL÷L� ND]DQFD� J|UHGLU� �%LWdHú.�
P������E���%X�K�N�P��GDYDFÕQÕQ�X÷UDGÕ÷Õ�]DUDU�PLNWDUÕQÕ�LVSDW�HWPHVLQLQ�]RU�ROPDVÕ�YH�
]DUDUÕQ� %.� P������ X\DUÕQFD� KDNLP� WDUDIÕQGDQ� EHOLUOHQPHVLQLQ� WDWPLQNkU� VRQXODU�
YHUPHPHVLQLQ� X\JXODPDGD� J|U�OPHVL� QHWLFHVL� JHWLULOPLúWLU1382�� $\UÕFD�� X÷UDQÕODQ� ]DUDU�
PLNWDUÕQÕ� DúDQ� KDNVÕ]� UHNDEHW� ND]DQFÕQGDQ� IDLOLQ� \DUDUODQPDVÕQÕQ� HQJHOOHQPHVL� GH� EX�
hükmü gerekOL�NÕOPDNWDGÕU1383.  

<RNVXQ� NDOÕQDQ� ND]DQFÕQ� EX� úHNLOGH� KHVDSODQPDVÕQÕQ�� HVDV� LWLEDUL\OH�� JHUoHN�
ROPD\DQ� YHNDOHWVL]� Lú� J|UPH\H� GD\DQDQ� ND]DQFÕQ� LDGHVLQH� GD\DQGÕ÷Õ� V|\OHQHELOLU1384. 

$QFDN� LIDGH� HWPHN� JHUHNLU� NL�� YHNDOHWVL]� Lú� J|UPH� ND]DQFÕQÕQ� WDOHS� HGLOHELOPHVL�� bir 

]DUDUÕQ� GR÷PDVÕ� úDUWÕQD� WkEL� GH÷LOGLU�� 2\VD�� KDN� VDKLELQLQ� \RNVXQ� NDOGÕ÷Õ� ND]DQo� ELU�
]DUDUGÕU��%XQD�NDUúÕOÕN��KDNND�WHFDY�]�HGHQ�NLúL��KDN�VDKLELQLQ�\RNVXQ�NDOGÕ÷Õ�ND]DQoWDQ�
GDKD� ID]OD� NkU� HOGH� HWPLú� GH� RODELOLU�� %X� QHGHQOH�� WD]PLQDWÕQ� ]DUDU�PLNWDUÕQFD� ROPDVÕ�
NXUDOÕ�EX�K�N�P�QHGHQL\OH�X\JXODPD�LPNkQÕ�EXOPD\DFDNWÕU��=LUD��EX�GXUXPGD�KDNNÕQD�
WHFDY�]�HGLOHQ�NLúL�\RNVXQ�NDOGÕ÷Õ�ND]DQoWDQ�GDKD�ID]ODVÕQÕ�GD�WDOHS�HGHELOLU1385.  

%X� \ROOD� \RNVXQ� NDOÕQDQ� ND]DQo�� IDUD]L� RODUDN� GH÷LO� GH� ]DUDU� YHUHQLQ� JHUoHN�
durumundaQ�KDUHNHWOH� WHVSLW� HGLOPHNWHGLU��=LUD�� ]DUDU�YHUHQ�NLúL�� oHúLGL�NXOODQPDNOD�R�
                                                
1378�gUQH÷LQ�����¶GD�3LRQHHU�+L-%UHG�,QWHUQDWLRQDO�ùLUNHWL��.DQVDV¶WD�\HWLúWLULOHQ�EX÷GD\ÕQ�VDGHFH���¶LQLQ�
NHQGLVLQGHQ�VDWÕQ�DOÕQDQ�³����´�oHúLGL�LOH�HNLOGL÷LQL��JHUL�NDODQÕQ�LVH��NHQGL�oHúLGLQLQ�oLIWoLOHU�WDUDIÕQGDQ�
(brown-EDJ��\ROX\OD�VDWÕOPDVÕ\OD�VD÷ODQDQ�WRKXPODUOD�HNLOGL÷LQL�WHVSLW�HWPLúWLU��%XUDGD�EURZQ-EDJ�SD]DUÕ��
3LRQHHU¶LQ�SD]DU�SD\ÕQÕQ����¶VLQL�HOH�JHoLUPLúWLU��+DPLOWRQ��:KR�2ZQV��V�������GQ��������� 
1379 Patentle ilgili olarak bkz. Tekinalp, a.g.e., s. 584. 
1380 Patentle ilgili olarak bkz. Tekinalp, a.g.e., s. 584. 
1381 Patentle ilgili olarak bkz. Tekinalp, a.g.e., s. 584.   
1382 Markayla ilgili olarak, bkz. Arkan, Marka, C.2, s.245. 
1383 Markayla ilgili olarak, bkz. Arkan, Marka, C.2, s.245. 
1384 Patentle ilgili olarak bkz. Saraç, D�J�H��� V�� �����$NEÕ\ÕN�� $��$UNDQ��*HUoHN�2OPD\DQ�9HNDOHWVL]� øú�
*|UPH��øVWDQEXO�������V�����YG� 
1385�%X�QHGHQOH��D\QÕ�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�SDWHQWOH�LOJLOL�RODUDN��EXUDGDNL�WDOHELQ�]DUDUÕQ�KHVDSODQPD�
úHNOL�RODUDN�GH÷LO�GH�D\UÕ�ELU� WDOHS�RODUDN�G�]HQOHQPHVL�JHUHNWL÷L�KDNOÕ�RODUDN�LOHUL�V�U�OPHNWHGLU��6DUDo��
a.g.e., s. 276). 
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ND]DQFÕ� HOGH� HWPLúWLU�� %X� úHNLOGH� ND]DQFÕQ� KHVDSODQPDVÕQGD�� WHFDY�]� HGHQLQ� \DSPÕú�
ROGX÷X� ]RUXQOX� YH� ID\GDOÕ� PDVUDIODU� �|UQH÷LQ� UHNODP� \DSPÕúVD� UHNODP� PDVUDIODUÕ��
|GHGL÷L� YHUJLOHU) indirilmelidir1386. Zira, talep edilecek kazanç, hakka tecavüz eden 

NLúLQLQ�HOGH�HWWL÷L�QHW�JHOLUGLU1387. 

<RNVXQ� NDOÕQDQ� ND]DQFÕQ� WHVSLWLQGH üçüncü alternatif usul ise, hakka tecavüz 

HGHQLQ��NRUXQDQ�ELU�oHúLGL�ELU� OLVDQV�DQODúPDVÕ� LOH�KXNXND�X\JXQ�ELU�úHNLOGH�NXOODQPÕú�
ROPDVÕ� KkOLQGH� |GHPHVL� JHUHNHQ� OLVDQV� EHGHOLQH� J|UH� EHOLUOHQPHVLGLU� �%LWdHú.�
m.59/2,c). Bu usule “lisans örneksemesi” de denmektedir1388. Bu yöntemle yoksun 

NDOÕQDQ�ND]DQFÕQ�WHVSLWL��JHUoHNOHUGHQ�]L\DGH�IDUD]L�ROD\ODUD�GD\DQPDNWDGÕU��'ROD\ÕVÕ\OD��
daKD�|QFHGHQ�NRUXQDQ�oHúLW��]HULQGH�ELU�OLVDQV�V|]OHúPHVL�\DSÕOPDPÕú�ROVD�ELOH��\RNVXQ�
NDOÕQDQ�ND]DQo� LVWHQHELOLU��'L÷HU�\DQGDQ��GDKD�|QFHGHQ�ELU� OLVDQV� V|]OHúPHVL�\DSÕOPÕú�
ROVD�ELOH��WHFDY�]�KkOLQGH�EHOLUOHQHFHN�IDUD]L�OLVDQV�EHGHOLQLQ�EX�V|]OHúPH\H�J|UH�WHspit 

HGLOPHVL� ]RUXQOX�GH÷LOGLU1389��6RQXo� LWLEDUL\OH��ROD\ODUÕQ�|]HOOL÷LQH�J|UH� WHVSLW�HGLOHFHN�
OLVDQV�EHGHOL�GH÷LúLNOLN�DU]�HGHU��%XQXQOD�ELUOLNWH��OLVDQV�EHGHOLQLQ�WHVSLWLQGH��GDKD�|QFH�
YHULOHQ�OLVDQVODU�YH\D�oHúLW�VDKLELQLQ�YDUVD�OLVDQV�YHUPH�WHNOLIOHUL��Eenzer ürünlerle ilgili 

YHULOPLú� OLVDQVODU�� OLVDQVÕQ� LQKLVDUv� YH\D� EDVLW� OLVDQV� ROPDVÕ�� OLVDQVÕQ� V�UHVL�� �U�Q�Q�
QLWHOLNOHUL��NkUOÕOÕ÷Õ�JLEL��|Oo�WOHUGHQ�\DUDUODQDELOLUL]��%LWdHú.�P��������/LVDQV�EHGHOLQH�
J|UH�WHVSLWWH��WHFDY�]�WHúNLO�HGHQ�ILLO�QHWLFHVL�WHFDY�]�HGHQ�NLúL�KLoELU�JHOLU�HOGH�HWPHVH��
KDWWD�]DUDU�HWVH�ELOH�]DUDUÕ�WD]PLQOH�\�N�PO�G�U� 

 

B. Manevî Tazminat 

.DQXQXPX]��NLúLQLQ�X÷UDPÕú�ROGX÷X�PDQHYv�]DUDUODUÕQ�WD]PLQLQL�GH�|QJ|UP�úW�U�
�%LWdHú.� P������E��� 0DQHYv� ]DUDU�� ELU� NLúLQLQ� úDKÕV� YDUOÕ÷ÕQGD� LUDGHVL� GÕúÕ� YH� KDNVÕ]�
olarak meydana gelen eksilmeyi ifade eder1390�� øVLP�YH� WLFDUv� LWLEDU��NLúLOLN�GH÷HUOHULQL�
ROXúWXUDQ�XQVXUODUGDQ�ED]ÕODUÕGÕU�� 

*HUoHNWHQ�GH��ÕVODKoÕ�KDNNÕ�VDKLEL��KDNNÕQD�WHFDY�]OHU�GROD\ÕVÕ\OD�PDGGv�]DUDUÕQ�
\DQÕQGD�PDQHYv� ]DUDUD� GD� X÷UD\DELOLU��gUQH÷LQ�� EHOLUOL� NDOLWHGH� ELWNL� WRKXPX�JHOLúWLULS�
�UHWLFLOHUH�VDWDQ�NLúLQLQ��UHWWL÷L�PDWHU\DOOHU�GH÷LúWLULOHUHN�VDWÕODELOLU��%X��U�QOHU��JHUoHN�
�U�QOHUOH�D\QÕ�NDOLWHGH�ROPD\DELOLU��%X�GXUXPGD�P�úWHULOHULQ�\DQOÕú�LQDQFÕ�QHWLFHVL��KDN�
sahibinin gerçek ürüQOHULQLQ� GH� GH÷HUL� D]DODFDNWÕU�� %X� GXUXP�� D\QÕ� ]DPDQGD� KDN�
                                                
1386�0DUND\OD�LOJLOL�RODUDN�EN]��$UNDQ��0DUND��&����V������SDWHQWOH�LOJLOL�RODUDN�EN]��$NEÕ\ÕN��D�J�H���V������
55; Saraç., a.g.e., s. 288. 
1387 Markayla ilgili olarak bkz. Arkan, Marka, C.2, s.247. 
1388 Patentle ilgili olarak bkz. Tekinalp, a.g.e., s. 585. 
1389�3DWHQWOH�LOJLOL�)HGHUDO�&LUFXLW¶LQ�NDUDUÕQD�J|UH��GDKD�|QFH�WHN�ELU�OLVDQV�YHULOPLúVH��EX�GXUXP�|QFHNL�
OLVDQVWDNL�IL\DWÕQ�JHQHO�RODUDN�NDEXO�HGLOGL÷LQL�J|VWHUPH]��$QFDN�GDKD�|QFH�oRN�PLNWDUGD�OLVDQV�YHULOPLúVH��
|UQH÷LQ� EHú� DGHW�� EX� OLVDQV� V|]OHúPHOHULQGHNL� IL\DWODU� GLNNDWH� DOÕQÕU� >Deere & Co. v. International 
Harvester Co., Fed. Cir., 1983 (Saraç, a.g.e., s. 289, dn. 277)]. 
1390 Eren, a.g.e., s. 482. 
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VDKLELQLQ�WLFDUv�LWLEDUÕQÕQ�]HGHOHQPHVLQH�QHGHQ�ROXU��.LúLOLN�GH÷HULQLQ�ELU�XQVXUX�RODUDN�
WLFDUv�LWLEDUÕQ�]HGHOHQPHVL��PDQHYv�WD]PLQDWÕQ�WDOHS�HGLOHELOPHVLQL�JHUHNWLUHFHNWLU��� 

BK m.49’a göre, maneYv� WD]PLQDW� LVWHQHELOPHVL� LoLQ�� KXNXND� D\NÕUÕ� ELU� ILLO�
ROPDOÕ�� NLúLOLN� KDNODUÕ� LKOkO� HGLOPLú� ROPDOÕ�� LKOkO� ILLOLQGHQ� PDQHYv� ELU� ]DUDU� GR÷PXú�
ROPDOÕ�� ]DUDUOD� ILLO� DUDVÕQGD� X\JXQ� LOOL\HW� ED÷Õ� ROPDOÕ� YH� WHFDY�]� HGHQ� NXVXUOX1391 

ROPDOÕGÕU�� 
Borçlar Kanununda maneYv� WD]PLQDWÕQ�EHOLUOHQPHVLQGH�KDNLPH�JHQLú�ELU� WDNGLU�

KDNNÕ� WDQÕQPÕúWÕU1392�� +DNLP�� PDQHYv� WD]PLQDWÕQ� PLNWDUÕQÕ� WD\LQ� HGHUNHQ�� WDUDIODUÕQ�
VÕIDWÕQÕ�� LúJDO� HWWLNOHUL� PDNDPÕ� YH� GL÷HU� VRV\DO� YH� HNRQRPLN� GXUXPODUÕQÕ� GD� GLNNDWH�
DODFDNWÕU� �%.�P��������+DNLP�� WDNGLU�KDNNÕ�oHUoHYHVLQGH�PDQHYv� WD]PLQDWÕ�EHOLUOHUNHQ�
%.�P����YH���¶��NÕ\DV�\ROX\OD�X\JXODU�YH�|]HOOLNOH�VRUXPOXQXQ�NXVXUXQXQ�D÷ÕUOÕ÷Õ�LOH�
PDQHYv�]DUDUÕQ�D÷ÕUOÕ÷ÕQÕ��]DUDU�J|UHQLQ�NXVXUXQX��ROD\ÕQ�|]HO�úDUWODUÕQÕ�GLNNDWH�DOÕU1393. 

 

&��%HGHO�'DYDVÕ� 
%DúYXUX�LOH�KDNNÕQ�YHULOGL÷L�WDULK�DUDVÕQGD��KDN�VDKLELQLQ�\HWNLOHQGLUPHVL�JHUHNHQ�

�P���¶GHNL��H\OHPHOHUL�JHUoHNOHúWLUHQ�NLúLOHU��KDN�VDKLELQH�PXKLN�ELU�EHGHO�|GH\HFHNWLU�
�%LWdHú.�P���� 1394�������8329�6|]OHúPHVL��EX�V�UH�LoLQGH�NRUXPD�WDQÕPD�NRQXVXQGD�
üye ülkeleri zorunlu tXWPDPÕúWÕU� �P������� %XQD� NDUúÕOÕN�� ����� 6|]OHúPHVLQGH� EX� V�UH�
LoLQGH�NRUXPD�WDQÕQPDVÕ�]RUXQOX�NÕOÕQPÕúWÕU��P������ 

%X�NRUXPD��EDúYXUX�KHQ�]�NDEXO�HGLOPHGHQ�\DQL�NDUDU�DúDPDVÕQGD�LNHQ��o�QF��
NLúLQLQ� JHUoHNOHúWLUGL÷L� �ÕVODKoÕ� KDNNÕQÕQ� NDEXO� HGLOPLú� ROPDVÕ� GXUXPXQGD� ÕVODKoÕQÕQ�
\HWNLOHQGLUPHVL� JHUHNHQ�� H\OHPOHU� LoLQ� DGLO� ELU� NDUúÕOÕN� VD÷ODPD\D� \|QHOLNWLU�� �����
8329�6|]OHúPHVL��\H�GHYOHWOHUH��EX�|QOHPOHUL�VDGHFH�ÕVODKoÕ�EDúYXUXVXQXQ�\DSÕOGÕ÷ÕQÕQ�
LKEDU�HGLOGL÷L�NLúLOHUH�NDUúÕ�X\JXOD\DELOPH�\HWNLVL�GH�YHUPLúWLU� ��991 UPOV m.13/son 

cümle).         

<XNDUÕGD� LIDGH� HGLOGL÷L� �]HUH�� EHGHO� GDYDVÕQD� NRQX� RODFDN� H\OHPOHU�� KDN�
VDKLELQLQ�\HWNLOHQGLUPHVL�JHUHNHQ�H\OHPOHUGLU��%X�QHGHQOH�EHGHO�GDYDVÕ��KDN�VDKLELQLQ�
\HWNLVLQLQ� VÕQÕUODQGÕUÕOGÕ÷Õ� H\OHPOHUH� NDUúÕ� DoÕODPD\DFDNWÕU�� 'ROD\ÕVÕ\OD�� úDKVL� DPDoOD�
VÕQÕUOÕ� NDODQ� YH� WLFDUv� DPDo� WDúÕPD\DQ� H\OHPOHU�� GHQHPH� DPDFÕ\OD� \DSÕODQ� H\OHPOHU��
EDúND� oHúLW� HOGH� HGLOPHVL� DPDFÕ\OD� \DSÕODQ� H\OHPOHU� �P����� YH� oLIWoL� LVWLVQDVÕ� �P�����
LoLQGH� NDODQ� H\OHPOHUH� NDUúÕ� EHGHO� GDYDVÕ� DoÕODPD\DFDNWÕU�� .H]D�� KDNNÕQ� W�NHQPHVL�
                                                
1391�%.�P���¶GD�NXVXUGDQ�V|]�HGLOPHPLúWLU��$QFDN�GRNWULQGH�KDNOÕ�RODUDN�EHOLUWLOGL÷L��]HUH��NXVXUGDQ�V|]�
HGLOPHPHNOH� NXVXUVX]� VRUXPOXOXN� JHWLULOPLú� GH÷LOGLU�� =LUD�� %.� P����� KDNVÕ]� ILLOH� LOLúNLQ� %.� P���¶LQ�
GHYDPÕ�LoLQGH�\HU�DOÕU��%.�P���¶GH�NXVXU�úDUWÕ�EHOLUWLOGL÷LQGHQ��%.�P���¶GD�D\UÕFD�EHOLUWLOPHPLúWLU��(Uen, 
D�J�H���V������.DUDKDVDQ��D�J�H���&����V�������8\JXU��D�J�H���&����V��������$NLSHN�$NÕQW�UN��D�J�H���V������� 
1392 Eren, a.g.e., s. 762. 
1393 Eren, a.g.e., s. 762. 
1394�$\QÕ�K�N�P�&395�P���¶GH�G�]HQOHQPLúWLU��� 
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�P����� GXUXPXQGD� GD�� JHUoHNOHúWLULOHQ� H\OHPOHU� KDNND� WHFDY�]� WHúNLO� HWPHGL÷LQGHQ��
EHGHO�GDYDVÕQD�NRQX�ROPD\DFDNWÕU� 

.DQXQ��KHQ�]�ÕVODKoÕ�KDNNÕ�YHULOPHGL÷LQGHQ��EX�V�UHOHU�LoLQGH�KDNND�ELU�WHFDY�]�
ROPDGÕ÷Õ�YDUVD\ÕPÕQGDQ�KDUHNHWOH�� WD]PLQDW�GH÷LO�GH�EHGHO� ��FUHW��KDNNÕ� WDQÕPÕúWÕU1395. 

%X� GDYD�� %LWdHú.� P���¶GD� G�]HQOHQPLúWLU1396�� %X�PDGGH�� VDGHFH� EDúYXUX� LOH� KDNNÕQ�
YHULOGL÷L� WDULK� DUDVÕQGDNL� EHGHOLQ� GH÷LO�� KDNNÕQ� YHULOGL÷L� WDULKWHQ� VRQUDNL� EHGHOLQ� GH�
WDOHELQH� RODQDN� WDQÕ\DFDN� JHQLúOLNWHGLU1397. Nitekim, madde gerekçesinde, “ilgili kural 

DoÕVÕQGDQ�V|]�NRQXVX�EHGHOLQ��GL÷HU�PXKLN�EHGHO�KkOOHULQGH�GH�X\JXODQDELOLU�ROGX÷XQX�
EHOLUWWL÷L´� LIDGH�HGLOPLúWLU1398�� �%XQD�X\JXQ�RODUDN�PDGGH��oLIWoL�LVWLVQDVÕ�GÕúÕQGD�NDODQ�
oLIWoLOHU�WDUDIÕQGDQ�|GHQHFHN�EHGHOOH�LOJLOL�GDYD\Õ�GD�LoHUPLúWLU���%LWdHú.�P��������� 

%HGHO� GDYDVÕ�� EDúYXUX� WDULKL� LOH� KDNNÕQ� YHULOGL÷L� WDULKOHU� DUDVÕQGD� oHúLGLQ�
NXOODQÕPÕ� NDUúÕOÕ÷ÕQGD� ELU� EHGHOLQ� |GHQPHVLQL� LoHULU�� %XQD� NDUúÕOÕN�� KHQ�]� EDúYXUX�
\DSÕOPDGDQ�JHUoHNOHúHQ�NXOODQÕPODU�LoLQ�ELU�EHGHO�|QJ|U�OPHPLúWLU��gUQH÷LQ��KDN�VDKLEL�
GHQHPH� DPDFÕ\OD� oHúLGLQL� ELU� NXUXOXúD� YHUVH�� EX� NXUXOXúWDQ� oHúLGL� HOGH� HGHQ� NLúLOHU��
oHúLGL�NXOODQVD��.DQXQ�EXQODU�LoLQ�ELU�EHGHO�GDYDVÕ�|QJ|UPHPLúWLU��%X�GXUXPGD��WDUDIODU�
DUDVÕQGD� \DSÕODQ� V|]OHúPHQLQ� LKOkOLQH� YH\D� KDNVÕ]� ILLOH� GD\DQÕODUDN�� %.¶QÕQ� JHQHO�
K�N�POHUL�X\DUÕQFD�GDYD�DoÕODELOLU��� 

%DúYXUX� YH� KDNNÕQ� YHULOPHVL� WDULKL� DUDVÕQGD�� KDN� VDKLELQLQ� \HWNLOHQGLUPHVL�
JHUHNHQ�H\OHPOHUL�JHUoHNOHúWLUHQOHU�DOH\KLQH�DoÕODFDN�EHGHO�GDYDVÕ��úDKVL�QLWHOLNWHGLU� Bu 

GDYD� LOH�� oHúLGL� NXOODQDQ� NLúLOHUGHQ� KDNNDQL\HWH� X\JXQ� ELU� EHGHO� LVWHQHELOLU� �%LWdHú.�
P�������� � %LWdHú.�P�����¶GH� \HU� DODQ�� ³úDKVL�PDKL\HWWH´� LEDUHVLQGHQ� NDVWHGLOHQLQ� QH�
ROGX÷X�� LNLQFL� IÕNUD�K�NP�� LOH� DQODPODQGÕUÕOPDNWDGÕU1399�� øNLQFL� IÕNUDGD��oLIWoL� LVWLVQDVÕ�
GÕúÕQGDNL�oLIWoLOHU�WDUDIÕQGDQ�|GHQHFHN�EHGHO�LOH�LOJLOL�GDYDODUÕQ�PHVOHN�NXUXOXúODUÕQFD�GD�
DoÕODELOHFH÷L� |QJ|U�OP�úW�U�� %X� GHPHNWLU� NL�� oLIWoL� LVWLVQDVÕ� GÕúÕQGDNL� oLIWoLOHUH� NDUúÕ�
DoÕODFDN�GDYD�KDN�VDKLEL� WDUDIÕQGDQ�³úDKVHQ´�DoÕODELOHFH÷L�JLEL�� ÕVODKoÕ�KDNODUÕ\OD� LOJLOL�
mesOHNL� NXUXOXúODUFD� GD� DoÕODELOLU1400�� %XQD� NDUúÕOÕN�� ELULQFL� IÕNUDGDNL� GDYDODUÕ�� \DQL�
EDúYXUX� YH� KDNNÕQ� YHULOPHVL� DUDVÕQGD� �o�QF�� NLúLOHULQ� oHúLGL� NXOODQPDODUÕ� QHGHQL\OH�
DoÕODFDN�GDYDODUÕ��VDGHFH�KDN�VDKLEL�DoDELOHFHNWLU1401. 

 Ödenecek bedel,�ELU� OLVDQV�V|]OHúPHVL�\DSÕOVD\GÕ�EHOLUOHQHFHN�OLVDQV�EHGHOLQGHQ�
ID]OD� RODPD\DFDNWÕU� �%LWdHú.� P�������� /LVDQV� V|]OHúPHVL� \DSÕOPDVÕ� ELU� YDUVD\ÕPD�
GD\DQPDNWDGÕU�� %X� QHGHQOH�� OLVDQV� EHGHOLQLQ� WHVSLWLQGH� ROD\ÕQ� W�P� úDUWODUÕ� GLNNDWH�
                                                
1395 Tekinalp, a.g.e., s. 709. 
1396�%LWdHú.�P���¶GD������PDGGH�LIDGH�HGLOHQ�EHGHO�LOH�LOJLOL�LONH�EHOLUOHQPLúWLU��0DGGH����JHUHNoHVL�LoLQ�
bkz. 7%00�7XWDQDN�'HUJLVL��&��������%LUOHúLP����2FDN�������6��6D\Õ�����). 
1397 Tekinalp, a.g.e., s. 709. 
1398 7%00�7XWDQDN�'HUJLVL��&��������%LUOHúLP����2FDN�������6��6D\Õ�����. 
1399 Tekinalp, a.g.e., s. 709. 
1400 Tekinalp, a.g.e., s. 709. 
1401 Tekinalp, a.g.e., s. 710. 
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DOÕQPDOÕGÕU��gUQH÷LQ�� LOJLOL� oHúLGLQ� WLFDUv�GH÷HUL� � YH� JHUoHNOHúWLULOHQ�H\OHPOHULQ�PLNWDUÕ�
GLNNDWH�DOÕQPDOÕGÕU1402. 

 %X� GDYDQÕQ� DoÕOPDVÕQGD� ]DPDQDúÕPÕ� NDEXO� HGLOPLúWLU�� %XQD� J|UH�� EHGHOLQ�
|GHQPHVLQL� JHUHNWLUHQ� ILLOLQ� |÷UHQLOPHVLQGHQ� LWLEDUHQ� ELU� \ÕO� LoLQGH� GDYDQÕQ� DoÕOPDVÕ�
JHUHNLU��%LWdHú.�P��������%X�V�UH�KDN�G�ú�U�F��V�UHGLU1403. 

9,,��+�NP�Q�øOkQÕ 
+XNXN�GDYDODUÕQGD��KDNND�WHFDY�]�HGHQ�NLúL�DOH\KLQH�YHULOHQ�PDKNHPH�NDUDUÕQÕQ��

PDVUDIODUÕ� WHFDY�]� HGHQ� WDUDIÕQGDQ� NDUúÕODQPDN� �]HUH� LOJLOLOHUH� WHEOL÷� HGLOPHVL1404 ve 

NDPX\D�LOkQ�\ROX\OD�GX\XUXOPDVÕ�WDOHS�HGLOHELOLU��%LWdHú.�P������I��� 
+�NP�Q� NDPX\D� LOkQÕ� D\UÕFD� %LWdHú.� P���¶GD� GD� G�]HQOHQPLúWLU�� %X� PDGGH�

KHP� KXNXN� KHP� GH� FH]D� GDYDODUÕQGD� V|]� NRQXVX� RODFDNWÕU�� %LWdHú.� P�� ���I�� VDGHFH�
KDNNÕ�WHFDY�]H�X÷UD\DQ�NLúL\H��K�NP�Q�LOJLOLOHUH�WHEOL÷L��YH�NDPX\D�LOkQÕQÕ�LVWH\HELOPH 

KDNNÕ�WDQÕUNHQ��P�����KHU�LNL�WDUDID�GD��GDYD�VRQXFX�KDNOÕ�oÕNDQ�WDUDID��K�NP�Q�LOkQÕQÕ�
LVWH\HELOPH�KDNNÕ�WDQÕPÕúWÕU��$\UÕFD�P�����JHUH÷L�LOkQ�LVWH\HELOPHN�LoLQ�KDNOÕ�ELU�VHEHELQ�
YH\D�PHQIDDWLQ�EXOXQPDVÕ�DUDQPÕúWÕU��.H]D��P�����I¶GH�\HU�DODQ�NDUDUÕQ�LOJLOLOHUH�WHEOL÷L�
LOH�LOJLOL�K�N�P��P���¶GD�G�]HQOHQPHPLúWLU� 

%LWdHú.�P�����I�LOH�P�����DUDVÕQGDNL�LOLúNL�GLNNDWH�DOÕQGÕ÷ÕQD��P����I¶LQ�P���¶XQ�
|]HO�ELU�W�U��ROGX÷XQXQ�NDEXO��JHUHNLU1405.  

+XNXN�YH�FH]D�GDYDODUÕQGD��GDYD�VRQXFX�KDNOÕ�oÕNDQ�WDUDIÕQ��KDNOÕ�ELU�VHEHbinin 

YH�PHQIDDWLQLQ�EXOXQPDVÕ�KkOLQGH��PDVUDIODUÕ�NDUúÕ� WDUDID�DLW�ROPDN��]HUH��NHVLQOHúPLú�
NDUDUÕQ�J�QO�N�JD]HWH�YH\D�EHQ]HUL�YDVÕWDODUOD�WDPDPHQ�YH\D�|]HW�RODUDN�LOkQ�HGLOPHVLQL�
WDOHS�HWPH�KDNNÕ�YDUGÕU��P������� 

7HFDY�]� QHGHQL\OH� LWLEDUÕ� ]HGHOHQHQ� NLúLOHULQ� LOkQ� \ROX\OD� LWLEDUÕQÕ� G�]HOWPH�
LPNkQÕ�KDOLQGH��KDNOÕ�VHEHELQ�YH\D�PHQIDDWLQ�EXOXQGX÷X�NDEXO�HGLOLU��gUQH÷LQ��SL\DVDGD�
NDOLWHOL� ELWNL� oHúLWOHUL� WRKXPODUÕ� VD÷OD\DQ� úLUNHWLQ� oHúLGLQLQ� QLWHOLNOHUL� GH÷LúWLULOPLú�
RODELOLU��%X�GH÷LúWLULOPLú��U�QOHULQ�NDOLWHVL��YHULPL��G�ú�N�ROGX÷XQGDQ��úLUNHW��ELU�LWLEDU�
ND\EÕQD� X÷UD\DELOLU��%X� LWLEDUÕQ� \HULQH� JHWLULOPHVL� LoLQ�� GXUXPXQ�NDPX\D� LOkQÕ� JHUHNOL�
KkOH�JHOLU��=LUD�P�úWHULOHULQ��PDKNHPH�NDUDUÕQÕGX\PDVÕ�RODVÕOÕ÷Õ�oRN�D]GÕU�� øOkQ� LOH��EX�
JHUoHNOHúWLULOPH\H�oDOÕúÕOÕU� 

øOkQÕQ� úHNOL�� NDUDUGD� WHVSLW� HGLOLU� �%LWdHú.� P�������� øOkQ� KDNNÕ�� NDUDUÕQ�
NHVLQOHúPHVLQGHQ�LWLEDUHQ��o�D\�LoLQGH�NXOODQÕOPD]VD�G�úHU��%LWdHú.�P������� 
 

                                                
1402 Kooij, a.g.e., s. 155. 
1403 Tekinalp, a.g.e., s. 710. 
1404�%D\LOHU��WHPVLOFLOHU��GLVWULE�W|UOHU��W�NHWLFL�GHUQHNOHUL��VDQD\L�YH�WLFDUHW�RGDODUÕ�JLEL�NXUXOXúODU�LOJLOLOHU�
NDSVDPÕQa girebilir (Suluk, a.g.e., s. 292-293; Saraç, a.g.e., s. 307). 
1405� %HQ]HU� G�]HQOHPH�� 3DW.+.�P����� YH� ���� DUDVÕQGD� YH�(QG7DV.+.�P������� J� YH� ��� DUDVÕQGD� V|]�
konusudur. 
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§ 3. Yetkili ve Görevli Mahkeme 

+XNXN� GDYDODUÕQGD� \HWNLOL� PDKNHPH�� GDYDFÕQÕQ� LNDPHWJkKÕQÕQ1406� �\HUOHúLP�
yHULQLQ�� ROGX÷X� YH\D� VXoXQ� LúOHQGL÷L� YH\D� WHFDY�]� ILLOLQLQ� HWNLOHULQLQ� J|U�OG�÷�� \HU�
PDKNHPHVLGLU� �%LWdHú.� P������1407�� *|U�OG�÷�� �]HUH�� EXUDGD� \HWNLOL� PDKNHPH�
EDNÕPÕQGDQ� KDN� VDKLELQH� VHoLP� WDQÕQPÕúWÕU�� +DN� VDKLEL�� EX� \HU� PDKNHPHOHULQGHQ�
LVWHGL÷LQGH�GDYD�DoDELOLU��%X�úHNLOGH�ELUGHQ�ID]OD�PDKNHPHQLQ�\HWNLOL�ROGX÷X�GXUXPGD��
\HWNLOL� PDKNHPH�� LON� GDYDQÕQ� DoÕOGÕ÷Õ� \HU�PDKNHPHVL� RODFDNWÕU� �%LWdHú.�P������1408. 

'DYDFÕ� 7�UNL\H¶GH� LNDPHW� HWPL\RUVD� \HWNLOL� PDKNHPH� $QNDUD¶GDNL� PDKNHPHOHUGLU�
�%LWdHú.�P�������� $QNDUD¶GDNL�PDKNHPHOHULQ� \HWNLOL� ROGX÷X� GL÷HU� ELU� KkO� GH�� GDYDFÕ�
YH\D�GDYDOÕQÕQ�%DNDQOÕN�ROPDVÕ�GXUXPXGXU��%LWdHú.�P����VRQ�IÕNUD�� 
 ho�QF��NLúLOHU�WDUDIÕQGDQ��ÕVODKoÕ�KDNNÕ�DOPDN��]HUH�EDúYXUX�KDNNÕQD�VDKLS�RODQ�
NLúL\H� YH\D� EDúYXUX� QHWLFHVL� ÕVODKoÕ� KDNNÕ� DOPÕú� RODQ� NLúL\H� NDUúÕ� DoÕODFDN� GDYDODUGD�
\HWNLOL� PDKNHPH�� GDYDOÕQÕQ� LNDPHWJkKÕQÕQ� EXOXQGX÷X� \HUGHNL� PDKNHPHGLU� �%LWdHú.�
P��������(÷HU�EDúYXUX�YH\D�KDN�VDKLEL�7�UNL\H¶GH�LNDPHW�HWPL\RUVD��\HWNLOL�PDKNHPH��
$QNDUD¶GDNL� PDKNHPHOHUGLU� �%LWdHú.� P�������� *|U�OG�÷�� �]HUH�� �o�QF�� NLúLOHUFH�
DoÕODFDN�GDYDODUGD��+80.�P����¶GHNL�\HWNL�K�NP��NRUXQPXúWXU��� 
 +XNXN� YH� FH]D� GDYDODUÕQGD� J|UHYOL� PDKNHPH1409, ihtisas mahkemeleridir 

�%LWdHú.� P����1410�� )LNUv� YH� 6ÕQDv� +DNODU� 0DKNHPHVL¶QLQ� EXOXQGX÷X� \HUOHUGH� EX�
mahkemeler ihtisas mahkemesi olarak göUHYOLGLU�� %X� PDKNHPHOHULQ� EXOXQPDGÕ÷Õ�
yerlerde ise, asliye hukuk ve asliye ceza mahkemelerinden hangilerinin ihtisas 

PDKNHPHVL� RODUDN� J|UHYOHQGLULOHFH÷LQL� YH� EX� PDKNHPHOHULQ� \DUJÕ� oHYUHVLQL�� $GDOHW�

                                                
1406� øNDPHWJkKÕQ�QHUHVL� ROGX÷X��70.¶\D�J|UH�EHOLUOHQLU��%XQD�J|UH��ELU�NLPVHQLQ� LNDPHWJkKÕ�\HUOHúPHN�
QL\HWL\OH� RWXUGX÷X� \HUGLU� �70.� P�������� %X� \HULQ� Q�IXV� VLFLOLQH� ND\ÕWOÕ� ROXQDQ� \HUOH� D\QÕ� ROPDVÕ�
JHUHNPHPHNOH�ELUOLNWH��Q�IXV�VLFLOL�LNDPHWJkKD�NDULQH�WHúNLO�HGHU��.XUX��D�J�H���&����V��������7�]HO�NLúLOHULQ�
LNDPHWJkKÕ�� W�]�NOHULQGH� DNVLQH� K�N�P� \RNVD� LúOHPOHULQLQ� �LúOHULQLQ�� \|QHWLOGL÷L� \HUGLU� �70.� P������
%XQXQOD�ELUOLNWH�� W�]HO�NLúLOHUOH�LOJLOL�G�]HQOHPHOHUGH��|U��úLUNHWOHUH�LOLúNLQ�77.�P�����������������������
������W�]HO�NLúLQLQ�W�]�N�YH\D�DQD�V|]OHúPHOHULQGH��PHUNH]LQ�QHUHVL�RODFD÷ÕQÕQ�J|VWHULOPesi zorunludur. 
1407�'DYDFÕODUÕQ�ELUGHQ� ID]OD� NLúL�ROPDVÕ�KkOLQGH��PHFEXUL�YH� LKWL\DUL�GDYD�DUNDGDúOÕ÷ÕQGD�+80.�P�����
JHUH÷L�GDYDOÕODUGDQ�ELULQLQ� LNDPHWJkKÕ�PDKNHPHVLQLQ�\HWNLVLQH�NÕ\DVHQ��GDYDFÕODUGDQ�ELULQLQ� LNDPHWJkKÕ�
PDKNHPHVL�\HWNLOL�VD\ÕODELOLU� 
1408 Bu hüN�P�� ÕVODKoÕ� KDNNÕQD� GH÷LúLN� NLúLOHUFH� WHFDY�]� ROXQPDVÕ� KDOLQGH� GDYDODUÕQ� D\QÕ� PDKNHPHGH�
WRSODQPDVÕQÕ� VD÷ODPD\D� \|QHOLNWLU� �EHQ]HU� G�]HQOHPHQLQ� \HU� DOGÕ÷Õ� PDUND\OD� LOJLOL� RODUDN� EN]�� $UNDQ��
Marka, C.2, s.260). 
1409� *|UHY� GDYD� úDUWÕGÕU� �.XUX�� D�J�H��� &���� V�� �������*|UHY� NDPX� G�]HQLQH� LOLúNLQ� ROGX÷XQGDQ�� WDUDIODU�
V|]OHúPH�LOH�J|UHYOL�PDKNHPH\L�GH÷LúWLUHPH]OHU��.XUX��D�J�H���&����V��������0DKNHPH�GH��\DUJÕODPDQÕQ�KHU�
DúDPDVÕQGD�J|UHYOL�ROXS�ROPDGÕ÷ÕQÕ�UH¶VHQ�LQFHOHU�YH�J|UHYOL�ROPDGÕ÷Õ�NDQÕVÕQD�YDUÕUVD��J|UHYVL]OLN�NDUDUÕ�
verir (HUMK m.7/1).  
1410� ,VODKoÕ� KDNNÕQD� WHFDY�]OH� LOJLOL� X\XúPD]OÕNODU�� WDUDIODUÕQ� �]HULQGH� VHUEHVWoH� WDVDUUXI� HGHELOHFHNOHUL�
X\XúPD]OÕNODU� ROGX÷XQGDQ�� WDKNLP�\ROX\OD� GD� o|]�POHQHELOLU�� LKWLVDV�PDKNHPHOHULQLQ� NXUXOPXú� ROPDVÕ��
WDKNLPH�EDúYXUPD\D� HQJHO� GH÷LOGLU� �EHQ]HU� G�]HQOHPHQLQ� \HU� DOGÕ÷Õ�PDUND�KXNXNX\OD� LOJLOL� RODUDN� EN]��
Arkan, Marka, C.2, s.259). 
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%DNDQOÕ÷ÕQÕQ� WHNOLIL� �]HULQH� +kNLPOHU� YH� 6DYFÕODU� <�NVHN� .XUXOX� EHOLUOHU� �%LWdHú.�
m.68) 1411. 

 

  

�����=DPDQDúÕPÕ 
 %LWdHú.¶GDQ� GR÷DQ� |]HO� KXNXND� LOLúNLQ� WDOHSOHUGH1412, Borçlar Kanununun 

]DPDQDúÕPÕQD� LOLúNLQ� K�N�POHUL� X\JXODQDFDNWÕU� �%LWdHú.�P����1413. Bununla birlikte, 

%LWdHú.¶QÕQ� ED]Õ� K�N�POHULQGH� |]HO� ]DPDQDúÕPÕ� V�UHOHUL� EHOLUOHQPLúWLU�� gUQH÷LQ��
EDúYXUX\D� LWLUD]D� LOLúNLQ� RODUDN� RWX]� J�QO�N� GDYD� V�UHVL� |QJ|U�OP�úW�U� �%LWdHú.�
P�������� .H]D�� EHGHO� GDYDVÕQÕQ�� ILLOLQ� |÷UHQLOPHVLQGHQ� LWLEDUHQ� ELU� \ÕO� LoLQGH�
DoÕODELOHFH÷LQH�LOLúNLQ�KDN�G�ú�U�F��V�UH�EHOLUOHQPLúWLU��%LWdHú.�P���).  

%RUoODU� .DQXQXQGD� ]DPDQDúÕPÕQD� LOLúNLQ� SHN� oRN� K�N�P� EXOXQPDNWDGÕU��
%LWdHú.� P���¶GHNL� J|QGHUPH\L�� %.¶QXQ� ]DPDQDúÕPÕ� KDNNÕQGDNL� JHQHO� K�N�POHUH�
\DSÕOGÕ÷ÕQÕ� NDEXO� HWPHN� JHUHNLU1414�� =LUD�� %RUoODU� .DQXQXQXQ� |]HO� ELU� LOLúNL� LoLQ�
G�]HQOHGL÷L� ]DPDQDúÕPÕQÕ� %LWdHú.¶\D� X\JXODPDQÕQ� DQODPÕ� YH�PDQWÕ÷Õ� \RNWXU1415. Bu 

QHGHQOH�� %LWdHú.¶GDQ� GR÷DQ� |]HO� KXNXND� LOLúNLQ� WDOHS�� KDNVÕ]� ILLOH� GD\DQÕ\RUVD� %.�

                                                
1411�+kNLPOHU�YH�6DYFÕODU�<�NVHN�.XUXOX¶QXQ�)LNLU�YH�6DQDW�(VHUOHUL�.DQXQX\OD�LOJLOL�����������WDULKOL�YH�
���� QR¶OX� NDUDUÕ� úX� úHNLOGHGLU�� ³����� VD\ÕOÕ� )LNLU� YH� 6DQDW� (VHUOHUL� .DQXQX¶QXQ� ����� VD\ÕOÕ� .DQXQOD�
GH÷LúLN� ��� QFÕ� PDGGHVL� JHUH÷LQFH� EX� .DQXQXQ� G�]HQOHGL÷L� KXNXNv� LOLúNLOHUGHQ� GR÷DQ� GDYDODUGD�� GDYD�
NRQXVXQXQ� PLNWDUÕQD� YH� .DQXQGD� J|VWHULOHQ� FH]DODUÕQ� GHUHFHVLQH� EDNÕOPDNVÕ]ÕQ� \HWNLOL� YH� J|UHYOL�
mahkeme�RODUDN��øVWDQEXO�LOLQGH�)LNUv�YH�6ÕQDv�+DNODU�+XNXN�0DKNHPHVLQLQ�EX�.DQXQGDQ�ND\QDNODQDQ�
KXNXN�GDYDODUÕ�LoLQ��)LNUv�YH�6ÕQDv�+DNODU�&H]D�0DKNHPHVLQLQ�GH�EX�.DQXQGDQ�ND\QDNODQDQ�FH]D�GDYDODUÕ�
LoLQ�LKWLVDV�PDKNHPHOHUL�RODUDN�EHOLUOHQPHVL�YH�\DUJÕ�oHYUHVLQLQ�øVWDQEXO�LOL�P�ONv�KXGXWODUÕ�RODUDN�WHVSLW�
HGLOPHVLQH�� øVWDQEXO� GÕúÕQGDNL� \HUOHUGH� LVH� .RPLV\RQODUÕQ� EXOXQGX÷X� D÷ÕU� FH]D� PHUNH]OHULQGH� ROPDN�
�]HUH�� +XNXN� GDYDODUÕQD�� DVOL\H� KXNXN�PDKNHPHVLQLQ�� LNL� DVOL\H� KXNXN�PDKNHPHVL� YDUVD� �� QROX� DVOL\H�
hukuk mahkemesinin, ikiden fazla asliye hukuk mahkemesi varsa 3 nolu asliye hukuk mahkemesinin, 
&H]D� GDYDODUÕQD�� DVOL\H� FH]D� PDKNHPHVLQLQ�� LNL� DVOL\H� FH]D� PDKNHPHVL� YDUVD� �� QROX� DVOL\H� FH]D�
mahkemesinin, ikiden fazla asliye ceza mahkemesi varsa 3 nolu asliye ceza mahkemesinin 
\HWNLOHQGLULOPHVLQH��LOJLOL�PDKNHPHOHULQ�\DUJÕ�oHYUHOHULQLQ�LVH�DGOv�\DUJÕ�DGDOHW�NRPLV\RQODUÕQÕQ�PHUNH]�YH�
P�OKDNDWODUÕ� RODQ� LOoHOHUL� NDSVD\DFDN� úHNLOGH� EHOLUOHQPHVLQH� NDUDU� YHULOPLúWLU´� �5*�� �� 1LVDQ� ������
6��������� .DQDDWLPL]FH�� EX� NDUDU� )6(.� DoÕVÕQGDQ� J|UHYOL� LKWLVDV� PDKNHPHOHULQL� EHOLUWPLú� ROPDVÕQD�
NDUúÕQ���ÕVODKoÕ�KDNNÕ�JLEL��GL÷HU�ILNUv�YH�VÕQDv�KDNODUD�LOLúNLQ�GDYDODUGD�GD�JHoHUOLGLU�� 
1412�³g]HO�KXNXND�LOLúNLQ�WDOHSOHU´�LEDUHVL\OH��FH]D�GDYDODUÕQÕQ�NDUúÕWÕ�RODUDN��KXNXN�GDYDODUÕ�NDVWHGLOPLúWLU�
(Tekinalp, a.g.e., s.477, 591). 
1413� &395¶GH�� LKOkO� KkOLQGH� WDOHSOHU� �P����� YH� EHGHO� GDYDVÕ� �P����� LoLQ� � ]DPDQDúÕPÕ� V�UHVL�� &395�
KDNNÕQÕQ� YHULOPHVLQGHQ� LWLEDUHQ� YH� KDN� VDKLEL� H\OHPL� YH� VRUXPOX� RODQ� NLúLQLQ�NLPOL÷LQL�|÷UHQPHVLQGHQ�
LWLEDUHQ��o�\ÕO�VRQUD��H÷HU�EX�ELOJL�\RNVD�� LOJLOL�H\OHPLQ�VRQD�HUPHVLQGHQ�LWLEDUHQ����\ÕO�VRQUDGÕU��P������
ho� \ÕOOÕN� V�UH�� LKOkO� H\OHPL� YH� LKOkO� HGHQ� NLúLQLQ� |÷UHQLOPHVLQGHQ� |QFH� EDúODPD\DFDNWÕU�� (÷HU� KDN�
YHULOPHGHQ�|QFH�LKOkO�JHUoHNOHúPLú�ROVD�YH�KDN�VDKLEL�LKOkO�HGHQ�NLúL\L�YH�LKOkO�H\OHPLQL�|÷UHQVH�ELOH�V�UH��
ÕVODKoÕ�KDNNÕQÕQ�YHULOPHVLQGHQ�LWLEDUHQ�EDúOD\DFDNWÕU��0DGGHGH�\HU�DODQ����\ÕOOÕN�V�UH��NRUXPD�V�UHVLQLQ�
VRQD� HUPHVL\OH� LOJLOL� GH÷LOGLU�� .RUXPD� V�UHVL� VRQD� HUVH� GH�� H÷HU� KDN� GHYDP� HWWL÷L� V�UH� LoLQGH� ELU� LKOkO�
H\OHPL�JHUoHNOHúPLúVH��]DPDQDúÕPÕ�V�UHVL�LKOkO�H\OHPLQGHQ�LWLEDUHQ����\ÕO�GHYDP�HGHFHNWLU�� 
1414� 7HNLQDOS�� D�J�H��� V�� ����� +XNXND� D\NÕUÕ� ILLO�� FH]D� NDQXQODUÕQGD� V�UHVL� GDKD� X]XQ� ELU� ]DPDQDúÕQD�
ED÷ODQPÕúVD��KXNXN�GDYDVÕQD�GD�D\QÕ�]DPDQDúÕPÕ�X\JXODQÕU��%.�P������� 
1415 Tekinalp, a.g.e., s. 710. 
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P����� V|]OHúPH� LOH� LOJLOL� LVH� %.� P����� JHoHUOL� RODFDNWÕU1416�� %LWNL� oHúLGL� �]HULQGHNL�
ÕVODKoÕ�KDNNÕQD�WHFDY�]�HWPHN�HVDV�LWLEDUL\OH�ELU�KDNVÕ]�ILLO�ROXúWXUXU�� 

%.¶QÕQ�]DPDQDúÕPÕQD�LOLúNLQ�EX�V�UHOHUL���PDGGv-manevî tazminat, el koyma, el 

NRQXODQ� PDWHU\DOLQ� YH� DUDoODUÕQ� LPKDVÕ� JLEL�� |]HO� KXNXND� LOLúNLQ� W�P� WDOHSOHUGH� V|]�
NRQXVXGXU� �%LWdHú.� P������ %XQXQOD� ELUOLNWH�� EX� V�UHOHU� ÕVODKoÕ� KDNNÕQÕQ�
K�N�PV�]O�÷�QH� LOLúNLQ� GDYDODUGD� LOHUL� V�U�OHPH]�� =LUD�� NRUXPD� V�UHVL� GHYDP� HWWL÷L�
P�GGHWoH� ÕVODKoÕ� KDNNÕQÕQ� K�N�PV�]O�÷�� WDOHS� HGLOHELOLU� �%LWdHú.� P����1417. Keza, 

ÕVODKoÕ� KDNNÕQD� WHFDY�]� ILLOOHULQLQ� GXUGXUXOPDVÕ� �%LWdHú.� P������D�� GDYDVÕQGD� GD��
zamDQDúÕPÕ� V|]� NRQXVX� ROPD]�� 7HFDY�]� GHYDP� HWWL÷L� V�UHFH� ]DPDQDúÕPÕ� LúOHPH\H�
EDúODPD]1418. 

                                                
1416 Tekinalp, a.g.e., s. 710; Poroy/Yasaman, a.g.e., s.463-464; Arkan, Marka, C.2, s.256. Bununla birlikte, 
$UNDQ��EHQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�PDUND�LOH�LOJLOL�RODUDN��PDUND�KDNNÕQD�WHFDY�]�Q��KDNVÕ]�ILLOLQ�|]HO�
ELU� úHNOL�RODQ�KDNVÕ]� UHNDEHW� ILLOLQL�ROXúWXUGX÷X��GROD\ÕVÕ\OD��77.�P���¶GHNL�NÕVD�]DPDQDúÕPÕ��ELU�YH��o�
\ÕO�� V�UHOHULQ� X\JXODQPDVÕQÕQ� GDKD� LVDEHWOL� RODFD÷ÕQÕ� EHOLUWPHNWHGLU� �$UNDQ�� 0DUND�� &���� V������ $\QÕ�
\|QGH��EN]��.DUD\DOoÕQ��D�J�H���V����� 
1417� %XQXQOD� ELUOLNWH�� K�N�PV�]O�÷�� LOHUL� V�UPH�0.�P��� DQODPÕQGD� KDNNÕQ� N|W�\H� NXOODQÕOPDVÕ� WHúNLO�
HGHELOLU�� 1LWHNLP�� 0DUN.+.� P�������D�¶GD� WDQÕQPÕú� PDUNDQÕQ� K�N�PV�]O�÷�\OH� LOJLOL� GDYDODUGD�
|QJ|U�OHQ�EHú�\ÕOOÕN�V�UH�KDULo��K�N�PV�]O�÷��LOHUL�V�UPH�EDNÕPÕQGDQ�ELU�V�UH�|QJ|U�OPHPHVLQH�UD÷PHQ��
<DUJÕWDy 25.11.1997 tarihli, 1997/5417-����� VD\ÕOÕ� YH� ���������� WDULKOL�� ���������-����� VD\ÕOÕ�
NDUDUODUÕQGD��EHú�\ÕOOÕN�KDN�G�ú�U�F��V�UH�|QJ|UP�úW�U��7HNLQDOS��D�J�H���V�������.H]D��|QOHPH�GDYDVÕ\OD�
LOJLOL� RODUDN�� <DUJÕWD\� +*.� ���������� WDULKOL� YH� ��������� VD\ÕOÕ� NDUDUÕQGD�� 0.� P��¶GHNL� G�U�VWO�N�
NXUDOÕQD�\HU�YHUPLúWLU��gWH�\DQGDQ��<DUJÕWD\�����+'¶QLQ�SDWHQWOH�LOJLOL�����������WDULKOL��(������������YH�
.���������� VD\ÕOÕ� NDUDUÕ� úX� \|QGHGLU�� ³>L\LQL\HW@� NXUDOODUÕQ� JHQHO� LúOHYL�� \DVDGDQ� GR÷DQ� KDN� YH�
yükümlülüklerin yoUXPXQGD� YH� WDPDPODQPDVÕQGD� RUWD\D� oÕNDU�� <DVDODUÕQ� G�]HQOHGL÷L� NRQXODUGD�
EHOLUHELOHFHN�E�W�Q� VRUXQODUÕQ� HNVLNVL]FH� |QJ|U�OHUHN�� NHVLQ�|Oo�WOHUH�ED÷ODQPDVÕ�EHNOHQHPH]��%|\OHFH��
L\LQL\HW�NXUDOÕQÕQ�WDPDPOD\ÕFÕOÕN�URO��LOH�KDNODUÕQ�NXOODQÕOPDVÕ��ERUoODUÕQ�LIDVÕ�YH�KDNODUÕQ�ND]DQÕOPDVÕQGD�
DNOD�� DGDOHW� GX\JXVXQD� D\NÕUÕ� YH� LIUDWD� YDUDQ� VRQXoODUD� YDUÕOPDVÕQD� \RO� DoDELOHFHN� \DVD� ERúOXNODUÕQÕQ�
GROGXUXOPDVÕ�P�PN�Q�ROXU��ø\LQL\HW�NXUDOÕ�PDGGv�KXNXNXQ�ELU�SDUoDVÕ�ROXS��KDNLP�WDUDIÕQGDQ�WDPDPOD\ÕFÕ�
bir kural olarak re'seQ� J|]HWLOLS� X\JXODQÕU�� 'L÷HU� ELU� DQODWÕPOD�� 0.�QXQ� �� QFL� PDGGHVLQGH� EHOLUWLOHQ�
DQODPGD� N|W�\H� NXOODQÕOPDVÕQÕQ�� |]HO� ELU� \DVD� K�NP�\OH� |QOHPHPHVL� KDOLQGH� GH÷LQLOHQ� NXUDO�
X\JXODQDELOLU��<DVDGD�|]HO�K�N�POHULQ�EXOXQPDVÕ�KDOLQGH�EX�K�NPH�GD\DQÕODPD]��6RQXo�RODrak, iyiniyet 
YH�N|W�QL\HW�\DVD÷Õ�NXUDOODUÕ��EHOLUOL�VÕQÕUODUÕ�LoLQGH�WDPDPOD\ÕFÕ�ELU�KXNXN�NXUDOÕGÕU� 
 6RPXW�X\XúPD]OÕ÷D�JHOLQGL÷LQGH�����VD\ÕOÕ�.+.�QLQ�������QF��PDGGHVLQGH��]DUDU�J|UHQ��o�QF��
NLúLOHULQ�\HQLOLN�QLWHOL÷L�WDúÕPD\DQ�ID\GDOÕ�PRGHO�EHOJHVLQLQ�K�N�PV�]O�÷�Q��GDYD�HGHELOPHOHUL�LoLQ�D\QÕ�
.+.�QLQ�����QFL�PDGGHVLQH�J|UH�EDúYXUXQXQ�73(�WDUDIÕQGDQ�LOkQÕQGDQ�LWLEDUHQ��o�D\OÕN�V�UH�LoHULVLQGH�
LWLUD]GD�EXOXQPDODUÕ�NRúXOX�YDUGÕU��'DYD�KDNNÕQD�LOLúNLQ�RODQ�EX�HPUHGLFL�K�N�P�NDUúÕVÕQGD��\DUGÕPFÕ�ELU�
norm oODQ� L\LQL\HW� NXUDOÕQÕQ� X\JXODPD� \HUL� EXOXQPDPDNWDGÕU�� 'DYDFÕQÕQ� ���� VD\ÕOÕ� .+.�QLQ� ���� QFL�
PDGGHVLQGHNL�G�]HQOHQPH\H�X\JXQ�ELoLPGH�LWLUD]GD�EXOXQPDPDVÕ�QHGHQL\OH�GDYD�KDNNÕ�GR÷PDGÕ÷ÕQGDQ��
GDYDQÕQ� EX� \|QGHQ� UHGGL� JHUHNLUNHQ�� DoÕN� HPUHGLFL� \DVD� K�NP�Q�Q� YDUOÕ÷Õ� QHGHQL\OH� X\JXODQDPD\DFDN�
RODQ� WDPDPOD\ÕFÕ� KXNXN� NXUDOÕQD� GD\DQÕODUDN� \D]ÕOÕ� ELoLPGH� NDUDU� YHULOPHVL� GR÷UX� J|U�OPHPLúWLU´�
(http://195.142.131.202/scripts/cgiip.exe/WService=wsbroker1/metin_gor.html?BackRowids=0x00b33c4f
&ExternalTables=kararlar&External5RZLGV �[���G������� <DUJÕWD\ÕQ� EX� NDUDUÕ�� K�N�PV�]O�÷H� LOLúNLQ�
GDYD\Õ�DoDELOHFHN�NLúLOHUL�EHOLUOHPH\H�\|QHOLNWLU��%XQD�J|UH��EDúYXUXQXQ�73(�WDUDIÕQGDQ�LOkQÕQGDQ�LWLEDUHQ��
�o�D\OÕN�V�UHGH�LWLUD]�HWPLú�ROPDN�JHUHNLU��%XQXQOD�ELUOLNWH�EX�NDUDU��70.�P��¶GH�\HU�DODQ�KDNNÕQ�N|W�\H�
NXOODQÕOPDVÕ�LOH�LOJLOL�LIDGHOHU�GH�LoHUPHNWHGLU������G�ú�Q����������������� 
1418� ³gQOHPH� GDYDODUÕ� NXUDO� RODUDN� ]DPDQDúÕPÕQD� X÷UDPD]�� gQOHPH� GDYDVÕQÕQ� GLQOHQPH� úDUWÕ� KXNXND�
D\NÕUÕ� GDYUDQÕúÕQ� WHNUDUODQPD� WHKOLNHVLQLQ� EXOXQPDVÕGÕU�� %X� GDYD� \DOQÕ]� JHOHFHNWH� WHNUDU� HGLOPHVLQGHQ�
NRUNXODQ�GDYUDQÕúODUGDQ�GROD\Õ�WDQÕQPÕúWÕU��%X�\�]GHQ�KDN�VDKLELQLQ�JHoPLúWHNL�LKODOGHQ�EDúOD\DUDN�EHOLUOL�
ELU� V�UH� LoLQGH�GDYD\Õ� DoPDPÕú�ROPDVÕQGDQ�GROD\Õ� EX�GDYDQÕQ�RUWDGDQ�NDONWÕ÷Õ�NDEXO� HGLOHPH]��+XNXND�
D\NÕUÕ� GDYUDQÕúÕQ� WHNUDUODQPD� WHKOLNHVL� YDU� ROGXNoD�� |QOHPH� GDYDVÕ� GD� YDUOÕ÷ÕQÕ� V�UG�U�U�� 7HKOLNH� VRQD�
HULQFH�GH�|QOHPH�GDYDVÕ�DoPD�KDNNÕ�GD�G�úHU��$QFDN�EX�ELU�]DPDQDúÕPÕ�V�UHVLQLQ�JHoPHVL\OH�VRQD�HUPH�
GH÷LOGLU��'RNWULQGH�JHQHOOLNOH�EHQLPVHQPLú�RODQ�J|U�ú�EXGXU��7HKOLNH�\|Q�QGHQ�]DPDQDúÕPÕ�EDKLV�NRQXVX�
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%.�P���¶D�J|UH��]DUDU�J|UHQLQ��]DUDUÕ�YH�WD]PLQ�\�N�PO�V�Q��|÷UHQGL÷L�WDULKWHQ�
LWLEDUHQ� ELU� \ÕO� VRQUD� PDGGv� YH� PDQHYv� WD]PLQDW� WDOHEL� ]DPDQDúÕPÕQD� X÷UDU�� =DUDUÕQ�
|÷UHQLOPHVLQGHQ�NDVÕW��]DUDU�YHULFL�ROD\Õ�GH÷LO��]DUDUÕQ��YDUOÕN�YH�PDKL\HWLQL��XQVXUODUÕQÕ�
YH�NDSVDPÕQÕ�|÷UHQPHNWLU1419��%X�QHGHQOH�]DUDU�GHYDP�HWWL÷L�V�UHFH��]DUDU�J|UHQLQ�]DUDUÕ�
|÷UHQPHVL�P�PN�Q�GH÷LOGLU1420��%.�P������ELU�\ÕOOÕN�EX�V�UH�\DQÕQGD��RQ�\ÕOOÕN�PXWODN�
bir V�UH�GH�WDQÕPÕúWÕU��%XQD�J|UH��WD]PLQDW�GDYDVÕ��]DUDU�YHULFL�ILLO�YH\D�ROD\ÕQ�PH\GDQD�
JHOPHVLQGHQ�LWLEDUHQ�KHU�KDO�NkUGD�RQ�\ÕO�VRQUD�]DPDQ�DúÕPÕQD�X÷UDU��'L÷HU�\DQGDQ��%.�
P������ V|]OHúPH� LOH� LOJLOL� WDOHSOHUGH� ]DPDQDúÕPÕ� V�UHVLQL� RQ� \ÕO� RODUDN� |QJ|UP�úW�U� 
=DPDQDúÕPÕQÕQ�LúOHPH\H�EDúODPDVÕ��DODFD÷ÕQ�PXDFFHO�KkOH�JHOGL÷L��LIDQÕQ�LVWHQHELOHFH÷L��
zamandan itibarendir (BK m.128). 

 

�����&H]D�'DYDVÕ 
 

&H]D� GDYDVÕQGD�� \DSWÕUÕPODUÕQ� PLNWDU� YH� V�UHOHUL� DoÕVÕQGDQ�� 7�UNL\H¶QLQ� WDUDI�
ROGX÷X�'�Q\D�7LFDUHW�gUJ�W���:72��.XUXOXú�$QODúPDVÕ¶QÕQ��&�QR¶OX�HNL�RODQ��75,36�
6|]OHúPHVLQLQ� ���� PDGGHVL� JHUH÷LQFH�� VÕQDv� KDN� PHY]XDWÕ� LOH� SDUDOHOOLN� NXUXOPD\D�
oDOÕúÕOPÕú��D\UÕFD�KDNLPLQ�FH]DODUÕQ�úDKVLOHúWLULOPHVL�LONHVLQL�X\JXOD\DELOPHVL�DoÕVÕQGDQ�
WHUGLWOL�FH]DODU�|QJ|U�OP�úW�U1421.  

Ceza daYDODUÕ\OD�LOJLOL�RODUDN�%LWdHú.�P���¶GD��ÕVODKoÕ�KDNNÕ�LOH�LOJLOL�|]HO�VXoODU�
YH�EX�VXoODUD� LOLúNLQ�FH]DODU�|QJ|U�OP�úW�U1422��%X�PDGGH��NDVWÕQ�YDUOÕ÷Õ�KkOLQGH��FH]D�
GDYDVÕ�DoÕODELOHFHN�KkOOHUL�G�]HQOHPLúWLU1423. Bu düzenleme esas itibariyle 56. maddede 

VD\ÕODQ�WHFDY�]�QLWHOL÷LQGHNL�ILLOOHUL�HVDV�DOPÕúWÕU1424.   

                                                                                                                                           
ROPD\DFD÷Õ� GRNWULQGH� NDEXO� HGLOGL÷LQH� J|UH� ILOKDO� LKODOOHUGH� NHQGLOL÷LQGHQ� ]DPDQDúÕPÕQÕQ� V|]� NRQXVX�
ROPD\DFD÷ÕQÕQ�NDEXO��]DUXULGLU����+XNXND�D\NÕUÕ�GDYUDQÕúÕQ�|QOHQPHVLQH�YH\D�KXNXND�D\NÕUÕ�GXUXPD�VRQ�
YHULOPHVLQH� LOLúNLQ� WDOHELQ� NXOODQÕOPDVÕQÕ� oRN� JHFLNWLUHQ� KLPVHQLQ�0HGHQL�.DQXQ¶XQ� �¶QFL�PDGGHVLQGH�
DQODPÕQÕ� EXODQ� G�U�VWO�÷H� D\NÕUÕ� GDYUDQÕS� GDYUDQPDGÕ÷Õ� D\UÕ� ELU� VRUXQGXU���� >%@X� KXVXV� GDYDQÕQ�
]DPDQDúÕPÕ�\|Q�QGHQ�UHGGLQH�ELU�VHEHS�WHúNLO�HWPH]´�><DUJÕWD\�+*.��(���������85, K. 1966/130 ve T. 
�����������'|QPH]��øUIDQ��0DUNDODU�YH�+DNVÕ]�5HNDEHW�'DYDODUÕ�����%DVÕ��øVWDQEXO��������V������7HNLQDOS��
D�J�H��� V������ 2\WDo�� .XWOX�� .DUúÕODúWÕUPDOÕ� 0DUNDODU� +XNXNX� (QG�VWUL\HO� 7DVDUÕPODU� øoHULNOL��
*�QFHOOHúWLULOPLú����%DVNÕ��øVWDQEXl, 2002, s.328)] 
1419 Eren, a.g.e., s.795; Uygur, a.g.e., C.3, s. 2710. 
1420 Eren, a.g.e., s.795; Uygur, a.g.e., C.3, s. 2710. 
1421�%LWdHú.�����PDGGH�JHUHNoHVL��LoLQ�EN]��7%00�7XWDQDN�'HUJLVL��&��������%LUOHúLP����2FDN�������
6�6D\Õ������ 
1422� &395�� KXNXN� GDYDODUÕQÕ� G�]HQOHPHVLQH� NDUúÕQ�� FH]D� GDYDODUÕQÕ� G�]HQOHPHPLúWLU�� %XQXQOD� ELUOLNWH��
FH]DODUOD�LOJLOL�RODUDN��\H�GHYOHWOHUH��WRSOXOXN�ÕVODKoÕ�KDNNÕQÕQ�LKOkOLQGH��XOXVDO� ÕVODKoÕ�KDNODUÕQ�LKOkOLQGH�
X\JXODQDFDN� FH]DODUOD� D\QÕ� K�N�POHULQ� X\JXODPDVÕ� LoLQ� X\JXQ� W�P� |QOHPOHUL� DOPD� \�N�PO�O�÷�Q��
\�NOHPLúWLU��&395�P������ 
1423� %LWdHú.� P���� JHUHNoHVL� LoLQ� EN]�� 7%00� 7XWDQDN� 'HUJLVL�� &����� ��� %LUOHúLP�� �� 2FDN� ����� 
6�6D\Õ����. 
1424� %LWdHú.� P���� JHUHNoHVL� LoLQ� EN]�� 7%00� 7XWDQDN� 'HUJLVL�� &����� ��� %LUOHúLP�� �� 2FDN� ����� 
6�6D\Õ����. 
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 %LWdHú.¶QXQ� ���� PDGGHVLQGH�� LKOkO� H\OHPLQLQ� oHúLGLQH� J|UH� IDUNOÕ� FH]DODU�
|QJ|U�OP�úW�U�� %XQD� J|UH�� ��� PDGGHQLQ� �D��� �E�� YH� �I�� EHQWOHULQGHNL� ILLOOHUL� kasten 

LúOH\HQOHU�KDSLV�YH\D�D÷ÕU�SDUD�FH]DVÕ�YH\D�KHU�LNLVL�LOH�ELUOLNWH�FH]DODQGÕUÕOÕU�YH�WLFDUHW�LOH�
X÷UDúDQODUÕQ� Lú\HUOHULQLQ� NDSDWÕOPDVÕQD� �ELU� \ÕOGDQ� D]� ROPDPDN� �]HUH�� YH� D\QÕ� V�UH�
WLFDUHWWHQ�PHQ�HGLOPHOHULQH�NDUDU�YHULOLU��%LWdHú.�P����D���%LWdHú.�����PDGGHQLQ��F���
(d) ve (g) bentlerini kasten ihlâl edenOHU� D÷ÕU� SDUD� FH]DVÕ� LOH� FH]DODQGÕUÕOÕU� �%LWdHú.�
m.66/b)1425��'L÷HU�ELU�FH]D�GD��JHUoH÷H�D\NÕUÕ�ELoLPGH�NHQGLVLQL�EDúYXUX�VDKLEL�YH\D�KDN�
VDKLEL� RODUDN� WDQÕWÕOPDVÕ� H\OHPL� LoLQ� |QJ|U�OP�úW�U��%X�GXUXPGD� D÷ÕU� SDUD� FH]DVÕ� V|]�
NRQXVXGXU��%LWdHú.�P����F�� 

   YukarGD�VD\ÕODQ�ILLOOHU��ELU�LúOHWPHQLQ�oDOÕúDQODUÕ�WDUDIÕQGDQ��KL]PHWOHULQL�\HULQH�
JHWLUPHOHUL�HVQDVÕQGD��GR÷UXGDQ�NHQGLOHULQFH�YH\D�HPLU��]HULQH�LúOHQPLúVH��oDOÕúDQODU�YH�
VXoXQ� LúOHQPHVLQH� HQJHO� ROPD\DQ� LúOHWPH� VDKLEL�� WHPVLOFLVL� YH\D� LGDUHFLVL� YH\D� KDQJL�
VÕIDWOD�ROXUVD�ROVXQ�LúOHWPH\L�ILLOHQ�\|QHWHQ�NLúL�GH�D\QÕ�FH]D�LOH�FH]DODQGÕUÕOÕU��%LWdHú.�
P����G�� LON�F�POH���%LU� W�]HO�NLúLQLQ� LúOHUL�\�U�W�UNHQ�����PDGGHGH�EHOLUWLOHQ�ILLOOHUGHQ�
KHUKDQJL�ELUL�LúOHQLUVH��W�]HO�NLúL�GH�PDVUDIODU�YH�SDUD�FH]DVÕQGDQ�P�WHVHOVLlen sorumlu 

ROXU��%LWdHú.�P����G��VRQ�F�POH�� 
 &H]D� GDYDVÕQGD� XVXO� YH� ]DPDQDúÕPÕ� %LWdHú.� P���¶GH� G�]HQOHQPLúWLU�� %X�
K�NP�Q���� IÕNUDVÕQGD��&H]D�0XKDNHPHOHUL�8VXO��.DQXQXQXQ������PDGGHVLQLQ�ELULQFL�
IÕNUDVÕQÕQ�����QXPDUDOÕ�EHQGLQLQ�X\JXODQPD\DFD÷ÕQÕ�EHOLUWLOPLúWLU��%|\OHFH��úLND\HWH�WkEL�
RODQ� EX� VXoX� úDKVL� GDYD� NRQXVX� ROPDNWDQ� oÕNDUPÕúWÕU1426�� &H]D� GDYDVÕ� DoÕOPDVÕQÕ�
JHUHNWLUHQ�VXoODUOD�LOJLOL�WDNLEDWODU��KDN�VDKLELQLQ�úLND\HWLQH�WkELGLU��%LWdHú.�P������LON�
F�POH���*HUoH÷H�D\NÕUÕ�RODUDN��NHQGLVLQL�EDúYXUX�VDKLEL�YH\D�KDN�VDKLEL�RODUDN�WDQÕWDQODU�
DOH\KLQH��úLND\HW�KDNNÕQD�VDKLS�RODQODU��KDN�VDKLELQLQ�\DQÕ�VÕUD��%DNDQOÕN��ÕVODKoÕ�KDNODUÕ�
LOH�LOJLOL�ELUOLNOHU��W�NHWLFL�GHUQHNOHUL�YH������VD\ÕOÕ�7�UNL\H�2GDODU�YH�%RUVDODU�%LUOL÷L�LOH�
Odalar ve Borsalar Kanunu1427 ile EsnaI� YH� .�o�N� 6DQDWNkUODU� 0HVOHN� .XUXOXúODUÕ�
Kanununa1428�WkEL�NXUXOXúODUGÕU��%LWdHú.�P������VRQ�F�POH�� 
                                                
1425��%LWdHú.�P����F�LOH�EHQ]HU�úHNLOGH�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�0DU.+.�P����G�EHQGL��$QD\DVD¶QÕQ����
LQFL�PDGGHVLQH� D\NÕUÕ� EXOXQDUDN�$QD\DVD�0DKNHPHVLQFH� LSWDO� HGLOPLúWLU� ���������� WDULK� YH�(����������
.���������VD\ÕOÕ�NDUDU��5*�������������6����������$QD\DVDQÕQ����LQFL maddesi, ceza ve ceza yerine geçen 
J�YHQOLN�|QOHPOHULQQ�DQFDN�\DVD\OD�NRQXODELOHFH÷LQL�EHOLUWPHNWHGLU��'L÷HU�\DQGDQ��EX�NDUDUÕQGD�$QD\DVD�
Mahkemesi, MarkKHK 61/d bendinde tarif edilen eylemin, V|]OHúPH\H� GD\DOÕ� OLVDQV� \ROX\OD� YHULOPLú�
KDNODUÕ�L]LQVL]�JHQLúOHWPHN�VXoX�ROGX÷X��GROD\ÕVÕ\OD�EX�VXoXQ�V|]OHúPHGHQ�GR÷DQ�ELU�VXoD�LOLúNLQ�ROPD\ÕS��
\DVDGD�EHOLUOHQHQ�ELU�VXo�ROGX÷XQX�LIDGH�HGHUHN��$QD\DVD¶QÕQ����PDGGHVLQGH�\D]ÕOÕ�³ELU�NLPVHQLQ�\DOQÕ]FD�
V|]OHúPHGHQ� GR÷DQ� ELU� \�N�PO�O�÷�� \HULQH� JHWLUHPHPHVLQGHQ� GROD\Õ� |]J�UO�÷�QGHQ�
DOÕNRQXODPD\DFD÷Õ´QD�LOLúNLQ�NXUDO�NDSVDPÕQGD�J|U�OHPH\HFH÷LQL�EHOLUWPLúWLU��'ROD\ÕVÕ\OD��EX�JHUHNoH\OH��
EHQ]HU�G�]HQOHPHQLQ�\HU�DOGÕ÷Õ�%LWdHú.�P����F�K�NP�Q�Q�$QD\DVD\D�D\NÕUÕ�ROPDGÕ÷ÕQÕ�LIDGH�HGHELOLUL]��
Üstelik, belirtmek gerekir ki, BitÇeú.� ���F¶GH� EHOLUWLOHQ� H\OHPLQ� JHUoHNOHúWLULOPHVL� KDOLQGH� %LWdHú.�
m.66/b, MarkKHK 61/A (Ek.3/11/1995-�����VD\ÕOÕ�.DQXQ�P���¶GD��ROGX÷X�JLEL�KDSLV�FH]DVÕ�|QJ|UPHPLú�
VDGHFH�SDUD�FH]DVÕ�EHOLUOHPLúWLU�� 
1426 67. madde gerekçesi için bkz TBMM Tutanak Dergisi, C.37,����%LUOHúLP����2FDN�������6��6D\Õ�����. 
1427  RG. 1.06.2004, S.25479. 
1428������VD\ÕOÕ����������NDEXO�WDULKOL�.DQXQ��5*�������������6�������� 
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ùLND\HWLQ�� ILLO� YH� IDLOGHQ� KDEHUGDU� ROPD� WDULKLQGHQ� LWLEDUHQ� ELU� \ÕO� LoLQGH�
\DSÕOPDVÕ� JHUHNLU� �%LWdHú.� P�������� ùLND\HWOHU�� DFHOH� LúOHUGHQ� VD\ÕOÕU�� %X� VXoODU 
KDNNÕQGD������VD\ÕOÕ�0HúKXG�6XoODUÕQ�0XKDNHPH�8VXO��.DQXQX¶QGDNL�\DUJÕODPD�XVXO��
X\JXODQÕU��%LWdHú.�P������� 
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SONUÇ 

<HQL�ELWNL�oHúLGL��]HULQGHNL�ÕVODKoÕ�KDNNÕ��%LdHú.�LOH�G�]HQOHQPLúWLU��hONHPL]GH�
ÕVODKoÕ� KDNNÕQD� LOLúNLQ� EX� G�]HQOHPH�� 8329� 6|]OHúPHVL� YH� &395� HVDV� DOÕQDUDN�
KD]ÕUODQPÕú� ROXS�� XOXVODUDUDVÕ�PHY]XDW� YH� X\JXODPDODUOD� X\XPOXGXU�� ,VODKoÕ� KDNNÕQÕQ��
%LWdHú.�GÕúÕQGD�� WLFDUv�VÕU��HQG�VWUL\HO�WDVDUÕP�YH�SDWHQWOH�NRUXQPDVÕ�GD�G�ú�Q�OHELOLU��
%X� NRUXPD� PRGHOOHULQGHQ� WLFDUv� VÕU� NRUXPDVÕ�� WLFDUv� G�U�VWO�÷�� VD÷ODPD\Õ�
DPDoODPDNWDGÕU�� 'ROD\ÕVÕ\OD�� ELOJLQLQ� G�U�VW� \ROODUOD� |÷UHQLOLS� NXOODQÕOPDVÕ�� WLFDUv� VÕU�
KXNXNXQFD�\DVDNODQÕOPDPÕúWÕU��%X�QHGHQOH��ELWNL� oHúLGLQLQ�JHQHWLN�\DSÕVÕ�EDúNDODUÕQFD�
WHUVLQH� P�KHQGLVOLN� WHNQLNOHUL\OH� |÷UHQLOHELOGL÷LQGHQ�� ÕVODKoÕ� KDNNÕQÕ� WDP� DQODPÕ\OD�
NRUXPD\D� HOYHULúOL� GH÷LOGLU�� %XQXQOD� ELUOLNWH�� WLFDUv� VÕU� NRUXPDVÕ� DODQÕQGD� JL]OLOLN��
|]HOOLNOH� KLEULW� WRKXPODUÕQ� NHQGLOHQPLú� SDUHQW� KDWODUÕ� �]HULQGH� VD÷ODQDELOLU�� =LUD��
EXQODUÕQ�JHQHWLN�\DSÕVÕQÕQ�KLEULW�WRKXPXQGDQ�EHOLUOHQPHVL�LPNkQVÕ]�ROPDPDNOD�ELUOLNWH��
zordur.  

�%LWNLOHULQ� V�VOH\LFL� �HVWHWLN�� |]HOOLNOHUL�� HQG�VWUL\HO� WDVDUÕPODUÕQ� NRUXQPDVÕ�
\ROX\OD�VD÷ODQÕODELOLU��$QFDN�EX�\ROOD�NRUXPD��ELWNL�oHúLWOHUL��]HULQGHNL�ÕVODKoÕ�KDNNÕQÕQ�
E�W�Q�\OH� NRUXQPDVÕ� LoLQ� X\JXQ� GH÷LOGLU�� =LUD�� WDVDUÕP� VDGHFH� �U�Q�Q� GÕú� úHNOLQL�
NRUXPDNWDGÕU�� %X� QHGHQOH�� WDVDUÕP� NRUXPDVÕ�� D\QÕ� JHQHWLN� \DSÕ\D� VDKLS� RODQ� ELWNL�
oHúLGLQLQ�� EDúND� NLúLOHUFH� GL÷HU� ELU� úHNOH� VRNXOXS� NXOODQÕOPDVÕQÕ� HQJHOOHPH]��%XQXQOD�
ELUOLNWH� EX� NRUXPD� \ROX�� ÕVODKoÕ� KDNNÕQD� LOLúNLQ� |]HO� G�]HQOHPHOHUOH� NRUXPD� HOGH�
HGHPH\HQ�oHúLWOHULQ�HVWHWLN�|]HOOLNOHULQLQ�NRUXQPDVÕQGD�NXOODQÕODELOLU� 
 %LWNL�oHúLGL��]HULQGHNL�ÕVODKoÕ�KDNNÕ��SDWHQWOH�GH�NRUXQDELOLU��1LWHNLP��$%'¶GH��
ELWNL� oHúLWOHULQLQ� ÕVODKoÕ� KDNNÕQÕ� NRUX\DQ� \DVD� �393$��\DQÕQGD� SDWHQWOH� NRUXQPDVÕ� GD�
NDEXO�HGLOPLúWLU��%XQD�NDUúÕOÕN��$YUXSD¶GD��(3&¶GH�YH�XOXVDO�SDWHQW�KXNXNODUÕQGD��ELWNL�
oHúLWOHUL� SDWHQW� NRUXPDVÕ� GÕúÕQGD� EÕUDNÕOPÕúWÕU�� .DQDDWLPL]FH�� ELWNL� ÕVODKoÕ� KDNNÕQÕQ�
SDWHQWOH� NRUXQPDVÕQD� \|QHOLN� SDWHQW� KXNXNXQGDQ� ND\QDNODQDQ� HQJHOOHU� DúÕODELOLU���
%XQXQOD� ELUOLNWH�� ÕVODKoÕ� KDNNÕQD� |]J�� NXUDOODUÕQ� D\UÕ� ELU� NDQXQOD� G�]HQOHQPHVL� GDKD�
LVDEHWOLGLU��=LUD��ÕVODKoÕ�KDNNÕQD�LOLúNLQ��oLIWoL�LVWLVQDVÕ��\HQL�oHúLW�ÕVODKÕ�JLEL��LVWLVQDODU��
ÕVODKoÕ� KDNNÕ� DODELOPHN� LoLQ� JHUHNOL� )<'� YH� LVLPOHQGLUPH� úDUWODUÕ� D\UÕ� G�]HQOHPH\L�
JHUHNWLUPHNWHGLU��%X�K�N�POHU�GÕúÕQGDNL�NXUDOODU�HVDV� LWLEDUL\OH�3DW.+.�LOH�EHQ]HUGLU��
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g]HOOLNOH�� oHúLW� �]HULQGHNL� KXNXNL� LúOHPOHUH� YH� WHFDY�]H� LOLúNLQ�G�]HQOHPHOHU�3DW.+.�
LOH�EHQ]HU�úHNLOGH�G�]HQOHQPLúWLU�� 

Bu koruma yollaUÕ�GÕúÕQGD�ÕVODKoÕ�KDNNÕQÕ�|]HO�RODUDN�G�]HQOH\HQ�%LWdHú.��ELWNL�
oHúLGLQH�NRUXPD�WDQÕPDNWDGÕU��%XQD�NDUúÕOÕN��EDNWHUL�YH�YLU�V�JLEL�PLNURRUJDQL]PDODU�YH�
KD\YDQODU� JLEL� NRPSOHNV� FDQOÕ� YDUOÕNODU� EX� .DQXQ� LOH� NRUXQPDPDNWDGÕU�� %XQXQOD�
birlikte, CPVR’de, korunaFDN� FLQV� YH� W�UOHULQ� EHOLUOHQPHVLQGH� VÕQÕUOD\ÕFÕ� ELU� LIDGH�
NXOODQÕOPDPÕúWÕU��%X� QHGHQOH� GRNWULQGH�KDNOÕ� RODUDN��ELWNL� oHúLGL� VÕQÕIÕQD� JLUPHPHVLQH�
UD÷PHQ��\HQLOHELOLU�PDQWDUODU�YH�GL÷HU�PDQWDU�oHúLWOHULQLQ�GH�EX�NDQXQOD�NRUXQDELOHFH÷L�
LIDGH� HGLOPLúWLU�� .DQDDWLPL]FH�� KXNXNXPX]GD� GD� EHQ]HU� ELU� G�]HQOHPHQLQ� \DSÕOPDVÕ��
ELWNL�oHúLGL�VÕQÕIÕQD�JLUPH\HQ�\HQLOHELOLU�PDQWDUODUD�NRUXPD�WDQÕQPDVÕ�KXVXVXQGD�RUWD\D�
oÕNDELOHFHN�LKWLOkIODUÕ�|QOHU�� 

,VODKoÕ� KDNNÕQD� NRQX� RODQ� ELWNL� oHúLGL�� ELU� ELWNL� JUXEX� ROXS�� EX� JUXEXQ� GL÷Hr 

JUXSODUGDQ�D\ÕUW�HGLOHELOPHVL��NHQGL�DUDODUÕQGD�NDEXO�HGLOHELOLU�GHUHFHGH�ELU�EHQ]HUOL÷LQ�
ROPDVÕQD� ED÷OÕGÕU�� ,VODKoÕ� KDNNÕ�� ELWNL� oHúLGLQL� ELU� E�W�Q� RODUDN� NRUXGX÷X� JLEL�� RQXQ�
\DSUD÷Õ��N|N��JLEL�NROD\FD�D\ÕUW� HGLOHELOLU� NÕVÕPODUÕQD� YH� GRNX�N�OW�U��� K�FUH, nükleik 

DVLWOHU� �'1$�� 51$�� JLEL� NROD\OÕNOD� D\ÕUW� HGLOHPH\HQ� NÕVÕPODUÕQD� GD� NRUXPD�
WDQÕPDNWDGÕU��%X�NÕVÕPODU��oR÷DOWÕP�PDWHU\DOL�RODUDN��ÕVODKoÕ�KDNNÕ�NRUXPDVÕ�NDSVDPÕQD�
JLUHU�� 'ROD\ÕVÕ\OD�� ELWNLQLQ� SDUoDODUÕ�� W�P� ELU� ELWNL\L� �UHWPH\H� \HWHQHNOL� LVH�� \DQL�
�UHWLOGLNOHULQGH�ELU�ELWNL�oHúLGL�KkOLQH�JHOL\RUVD��%LWdHú.�\ROX\OD�NRUXQDFDNWÕU��gUQH÷LQ�
ÕVODK�VXUHWL\OH�HOGH�HGLOHQ�ELWNL�K�FUHVL��W�P�ELU�ELWNL\L��UHWPH\H�\HWHQHNOL�LVH��ELU�ELWNL�
oHúLGLQLQ� oR÷DOWÕP� PDWHU\DOL� QLWHOL÷LQGH� RODFDNWÕU�� gWH� \DQGDQ�� ÕVODKoÕ� KDNNÕ�
G�]HQOHPHOHUL� ELWNL� oHúLGLQH� NRUXPD� WDQÕPDVÕ� \DQÕQGD�� ]H\WLQ\D÷Õ�� XQ� JLEL� ELWNL�
PDWHU\DOLQGHQ� GR÷UXGDQ� HOGH� HGLOHQ� �U�QOHU� �]HULQGH� GH� ÕVODKoÕQÕQ� oÕNDUODUÕQÕ�
NRUXPXúWXU��$QFDN�EXQODUÕQ�NRUXQDELOPHVL��GDKD�|QFHNL�DúDPDGD�ÕVODKoÕQÕQ�KDNNÕQÕ�LOHUL�
sürmesL�LoLQ�PDN�O�ELU�IÕUVDWÕQÕQ�ROPDPDVÕQD�ED÷OÕGÕU� 

%LWdHú.�� ELWNL� oHúLWOHULQH� NRUXPD� WDQÕPDVÕQD� UD÷PHQ�� WUDQVJHQLN� ELWNL� oHúLWOHUL�
SDWHQWOH� GH� NRUXQPDNWDGÕU�� 7UDQVJHQLN� ELWNL�� EL\RWHNQRORMLN� \|QWHPOHUOH� \DEDQFÕ� ELU�
JHQLQ� \HUOHúWLULOGL÷L� ELWNLGLU�� 7UDQVJHQLN� ELWNLOHUGH�� EXOXúXQ� WHNQLN� X\JXODQDELOLUOL÷L�
EHOLUOL� ELU� ELWNL� oHúLGL\OH� VÕQÕUOÕ� GH÷LOGLU�� %X� KXVXV�� $YUXSD¶GD� (32¶QXQ� X\JXODPD�
KXNXNX� LOH� úHNLOOHQPLú��GDKD�VRQUD�$%¶QLQ�������VD\ÕOÕ�%L\RWHNQRORMLN�'LUHNWLIL\OH�GH�
RQD\ODQPÕúWÕU��gWH�\DQGDQ��ÕVODKoÕ�KDNNÕ�G�]HQOHPHOHUL��oHúLGLQ�HOGH�HGLOPH�\|QWHPOHUL�
DUDVÕQGD� ELU� D\UÕP�\DSPDPÕúWÕU��'L÷HU�ELU� LIDGH\OH�� oHúLW� LVWHU� JHOHQHNVHO�\|QWHPOHUOH��
LVWHUVH�JHQHWLN�P�KHQGLVOLN�\|QWHPOHUL\OH�ÕVODK�HGLOVLQ��oHúLW�QLWHOL÷LQL�WDúÕ\RUVD��ÕVODKoÕ�
KDNNÕ� G�]HQOHPHOHUL\OH� NRUXQXU�� 7UDQVJHQLN� ELWNLOHU� GH�� H÷HU� VSHVLILN� RODUDN� ELU� ELWNL�
oHúLGL\OH�VÕQÕUOÕ�LVH�YH�ÕVODKoÕ�KDNNÕ�LOH�NRUXPD�LoLQ�JHUHNOL�RODQ�QLWHOLNOHUL�NDUúÕOÕ\RUVD��
ÕVODKoÕ� KDNNÕ� NDQXQX\OD� NRUXPD� HOGH� HGHELOLU�� %XQD� NDUúÕOÕN�� EXOXúXQ� WHNQLN�
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X\JXODQDELOLUOL÷L� H÷HU� VSHVLILN� ELU� ELWNL� oHúLGL\OH� VÕQÕUOÕ� GH÷LOVH� YH\D� ÕVODKoÕ� KDNNÕ� LOH�
NRUXPD� LoLQ� JHUHNOL� QLWHOLNOHUL� WDúÕPÕ\RUVD�� SDWHQWOH� NRUXQDELOLU�� =LUD�� ÕVODKoÕ� KDNNÕ�
G�]HQOHPHOHUL� ELUH\VHO� |]HOOLNOHUOH� GH÷LO�� W�P� JHQRPODUÕ� LOH� ELUOLNWH� ELWNL� JUXEX\OD�
ilgilidir. Oysa, tek bLU� UHNRPELQDQW� '1$� ]LQFLUL� WDUDIÕQGDQ� WDQÕPODQDQ� ELU� ELWNL�� W�P�
\DSÕVÕ�GLNNDWH�DOÕQGÕ÷ÕQGD�ELUH\VHO�ELU�ELWNL�JUXEX�GH÷LOGLU��%X�UHNRPELQDQW�'1$�]LQFLUL��
FDQOÕQÕQ�JHQRWLSLQLQ�ELU�NÕVPÕGÕU��%X�QHGHQOH��JHQHWLN�P�KHQGLVOLN�DODQÕQGD�EXOXúoXQXQ�
H\OHPL��oR÷XQOXNOD�VSHVLILN�ELU�ELWNL�oHúLGL�JHOLúWLUPH�GH÷LOGLU���<HQL�|]HOOLNOHU��PRGHUQ�
JHQHWLN�WHNQLNOHUOH�VDGHFH�ELU�ELWNL�oHúLGLQH�GH÷LO�GH�SHN�oRN�ELWNL\H�HQMHNWH�HGLOHELOLU��
'ROD\ÕVÕ\OD�WUDQVJHQLN�ELU�ELWNL��WHN�ELU�JHQ�LOH�GH�JHOLúWLULOHELOLU��2\VD��EX�ELU�ELWNL�oHúLGL�
QLWHOL÷LQGH�ROPD\DELOLU��=LUD��ELU�ELWNL�oHúLGL��VDGHFH�WHN�ELU�GXUXOPXú�JHQ�LOH�NDUDNWHUL]H�
HGLOHPH]��7HN�ELU�\HQL�JHQ�LOH�NDUDNWHUL]H�HGLOHQ�ELU�ELWNL�JUXEX��ELU�ELWNL�oHúLGL�GH÷LO�GH��
JHQVHO�ELU�EXOXúWXU��%X�JHQVHO� EXOXúXQ�\HU� DOGÕ÷Õ� WUDQVJHQLN�ELWNL� LVH�� ÕVODKoÕ�KDNNÕ\OD�
GH÷LO�GH�SDWHQWOH�NRUXQPDNWDGÕU�   

<XNDUÕGD� LIDGH� HGLOGL÷L� �]HUH�� ÕVODKoÕ� KDNNÕ�� VDGHFH� oHúLW� �]HULQGH� WDQÕQPÕúWÕU��
%XQD�NDUúÕOÕN��ELWNL�oHúLGLQLQ�ÕVODKÕ�XVXOOHULQH�NRUXPD�WDQÕQPDPÕúWÕU��.H]D��HVDV�RODUDN�
biyolojik usuller, pateQW�NRUXPDVÕQGDQ�GD�KDULo�EÕUDNÕOGÕ÷Õ�LoLQ��EX�XVXOOHU�LoLQ�PHYFXW�
VÕQDv�P�ONL\HW�UHMLPOHUL�LoLQGH�ELU�NRUXPD�HOGH�HGLOHPH]��%XQD�NDUúÕOÕN��PLNUREL\RORMLN�
XVXOOHU�YH�EXQODUÕQ��U�QOHULQH�SDWHQW�NRUXPDVÕ�V|]�NRQXVXGXU��%LWNL�oHúLGL�JHOLúWLUPHGH�
NXOODQÕODQ� JHOHQHNVHO� XVXOOHULQLQ� ]DWHQ� ELOLQHQ� ROGX÷X�� GROD\ÕVÕ\OD� IDUNOÕOÕN� WDúÕPDGÕ÷Õ�
LOHUL� V�U�OHELOLU�� $QFDN�� NDQDDWLPL]FH�� IDUNOÕOÕN� DU]� HGHQ� ÕVODK� XVXOOHULQH� GH� NRUXPD�
WDQÕQPDOÕGÕU��=LUD��ELWNL�oHúLWOHUL�VDGHFH�JHOHQHNVHO�\|QWHPOHUOH�JHOLúWLULOPH]OHU��JHQHWLN�
mühHQGLVOLN�WHNQLNOHUL�GH�oHúLW�JHOLúWLUPHGH�NXOODQÕODELOLU��'ROD\ÕVÕ\OD��GL÷HU�XVXOOHUGHQ�
IDUNOÕ�RODQ�XVXOOHUH�NRUXPD�VD÷ODQPDOÕGÕU�� 

,VODKoÕ� KDNNÕ� VDKLELQH� oHúLGL� �]HULQGH� ED]Õ� P�QKDVÕU� \HWNLOHU� %LWdHú.¶GD�
WDQÕQPÕúWÕU�� %X� \HWNLOHULQ� EHOLUOHQPHVLQGH�� ÕVODKoÕ� KDNNÕQD� VDKLS� WRKXP� úLUNHWOHULQLQ�
oÕNDUODUÕ� LOH�NDPXQXQ�oÕNDUODUÕ�DUDVÕQGD�ELU�GHQJH�ROXúWXUXOPDVÕ�URO�R\QDPÕúWÕU�� ,VODKoÕ�
KDNNÕ�VDKLELQH�VÕQDv�P�ONL\HW�NRUXPDVÕ�WDQÕQPDVÕQD�NDUúÕOÕN��ELWNL�JHQHWLN�ND\QDNODUÕQD�
HULúLPLQ� VÕQÕUODQPDPDVÕ�� GROD\ÕVÕ\OD�� \HQL� ÕVODKODUÕQ� \DSÕOPDVÕQÕQ� HQJHOOHQPHPHVL�
VXUHWL\OH� JOREDO� JHQ� KDYX]XQXQ� GDUDOPDPDVÕ� YH� VRQXoWD� GD� JHQHWLN� HUR]\RQD� \RO�
DoÕOPDPDVÕ� LVWHQPLúWLU�� .H]D�� \�NVHN� WRKXP� PDOL\HWOHUL� NDUúÕVÕQGD� N�o�N� oLIWoLOHULQ�
NRUXQPDVÕ�GD�DPDoODQPÕúWÕU��%X�G�ú�QFHOHUOH�� ÕVODKoÕ�KDNNÕ�VDKLELQH�WDQÕQDQ�P�QKDVÕU�
\HWNLOHU�� NRUXQDQ� oHúLGLQLQ� YH� RQXQ� oR÷DOWÕP� PDWHU\DOLQLQ� �UHWLPL� YH\D� oR÷DOWÕOPDVÕ��
oR÷DOWÕP� DPDFÕ\OD� KD]ÕUODQPDVÕ�� VDWÕúD� DU]� HGLOPHVL�� VDWÕOPDVÕ� YH\D� GL÷HU� úHNLOOHUGH�
piyasaya sürülmesi, ihraç veya ithal edilmesi veya bu amaçlardan herhangi biri için 

GHSRODQPDVÕGÕU�� 
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,VODKoÕ� KDNNÕ� VDKLEL� LOH� NDPXQXQ� oÕNDUODUÕ� DUDVÕQGD� GHQJH� ROXúWXUXOPDVÕ�
DoÕVÕQGDQ��ÕVODKoÕ�KDNNÕ�VDKLELQH�WDQÕQDQ�EX�P�QKDVÕU�\HWNLOHU�JHQHO�VÕQÕUODQGÕUPD�KkOOHUL�
YH�oLIWoL�LVWLVQDVÕ�LOH�VÕQÕUODQGÕUÕOPÕúWÕU��*HQHO�VÕQÕUODQGÕUPD�KkOOHUL��EDúND�oHúLWOHULQ�ÕVODKÕ�
DPDFÕ\OD� \DSÕODQ� IDDOL\HWOHUL�� úDKVL� DPDoOD� VÕQÕUOÕ� NDODQ� YH� WLFDUv� DPDo� WDúÕPD\DQ�
IDDOL\HWOHUL�YH�GHQHPH�DPDFÕ\OD�\DSÕODQ�IDDOL\HWOHUL�LoHULU��$\UÕFD��KDNNÕQ�W�NHQPHVL�GH�
ÕVODKoÕ� KDNNÕQÕQ� VÕQÕUODQGÕ÷Õ� ELU� GL÷HU� KkOGLU�� %X� KkOOHU� GÕúÕQGD� ÕVODKoÕ� KDNNÕ�
VÕQÕUODQGÕUÕODPD]�� %XQXQOD� ELUOLNWH�� NDPX� \DUDUÕ� QHGHQL\OH� ÕVODKoÕ� KDNNÕQÕQ� NXOODQÕPÕ��
]RUXQOX�OLVDQV�YHULOPHVL�VXUHWL\OH�VÕQÕUODQGÕUÕODELOLU��gWH�\DQGDQ��ÕVODKoÕ�KDNNÕ�LVWLVQDODUÕ�
DUDVÕQGD� \HU� DODQ�� \HQL� ELWNL� oHúLGL� JHOLúWLUPHQLQ� N|W�\H� NXOODQÕOPDPDVÕ� DPDFÕ\OD��
NRUXQDQ� oHúLWWHQ� HVDV� LWLEDUL\OH� W�UHWLOPLú� oHúLWOHU� LoLQ� ÕVODKoÕQÕQ� L]QL� DUDQPÕúWÕU��
('9¶OHU�� KkNLP� |]HOOLNOHUL� LWLEDUL\OH� ELU� EDúODQJÕo� oHúLGLQGHQ� W�UHWLOPHNWHGLUOHU�� %X�
oHúLWOHU�� W�UHWPH� \|QWHPLQLQ� QHGHQ� ROGX÷X� IDUNOÕOÕNODU� GÕúÕQGD�� EDúODQJÕo� oHúLGLQL�
ROXúWXUDQ� JHQRWLS� YH\D� JHQRWLSOHU� WDUDIÕQGDQ� PH\GDQD� JHWLULOHQ� DVOL� |]HOOLNOHUL�
WDúÕPDNWDGÕU�� 

<HQL� oHúLW� �]HULQGH� ÕVODKoÕ� KDNNÕ� DOPDN�� ED]Õ� úDUWODUÕQ� \HULQH� JHWLULOPHVLQH�
WDELGLU��%X�úDUWODU��oHúLGLQ�\HQL��IDUNOÕ��\HNQHVDN�YH�GXUXOPXú�ROPDVÕGÕU��$\UÕFD��ÕVODKoÕ�
KDNNÕ�DODELOPHN�LoLQ�oHúLGH�X\JXQ�ELU�LVLP�GH�YHULOPHVL�JHUHNLU�� 

%LWNL� ÕVODKoÕ� KDNNÕQÕQ� YHULOPHVL� úDUWODUGDQ� \HQLOLN� NDYUDPÕ�� SDWHQW� KXNXNXQGDQ�
IDUNOÕGÕU�� =LUD�� SDWHQW� KXNXNXQGD� \HQLOLN� NDYUDPÕ�� ³WHNQL÷LQ� ELOLQHQ� GXUXPXQD� GDKLO�
ROPD\DQ� EXOXú´ODUÕ� LIDGH� HWPHNWHGLU�� %XQD� NDUúÕOÕN�� ÕVODKoÕ� KDNNÕ� DoÕVÕQGDQ� \HQLOLN�
NDYUDPÕ�� R� oHúLGLQ� LON� RODUDN� JHOLúWLULOPHVLQL� GH÷LO� GH�� EHOOL� V�UHOHUGHQ� |QFH�
WLFDULOHúWLULOPHPHVLQL� JHUHNWLUPHNWHGLU�� %XQXQOD� ELUOLNWH�� ÕVODKoÕ� KDNNÕ� LoLQ� EDúYXUDQ�
NLúLQLQ�� NHQGL� oHúLGLQLQ�� KHUNHVoH� ELOLQHQ� GL÷HU� oHúLWOHUGHQ� DoÕNoD� D\ÕUW� HGLOHELOLU�
ROGX÷XQX��IDUOÕOÕ÷Õ��J|VWHUPHVL�JHUHNLU��'ROD\ÕVÕ\OD��ELWNL�ÕVODKoÕ�KXNXNX�DOWÕQGD�\HQLOLN�
YH��IDUNOÕOÕN�úDUWÕQÕQ�ELUOHúLPL��SDWHQW�KXNXNXQGDNL�\HQLOLN�NDYUDPÕQD�EHQ]HUGLU�� 

<HQL�YH�IDUNOÕ�RODQ�oHúLW��NRUXPD�HOGH�HGHELOPHVL�LoLQ��\HNQHVDN�YH�GXUXOPXú�GD�
ROPDOÕGÕU��dHúLGLQ�\HNQHVDN�ROPDVÕ��D\ÕUW�HGLFL�|]HOOLNOHULQLQ�ELU�|UQHNOLN�J|VWHUPHVLQH�
ED÷OÕGÕU��%X�úDUW��oLIWoLOHULQ�EHOLUOL�ELU�GHUHFHGH�WHN�WLS�WRKXP�VDWÕQ�DOPDVÕQÕ�VD÷OD\DQ�ELU�
NRQWURO�PHNDQL]PDVÕGÕU��dHúLGLQ�GXUXOPXú�ROPDVÕ�LVH��LOJLOL�|]HOOLNOHULQ�ELUELULQL�L]OH\HQ�
oR÷DOWPDODU� YH\D� EHOLUOL� oR÷DOWÕP� G|QHPOHUL� VRQUDVÕQGD� GH÷LúPHGHQ� � D\QÕ� NDOPDVÕQÕ�
JHUHNWLULU�� 'H÷LúPHGHQ� D\QÕ� NDOPD� LIDGHVL�� GXUXOPXúOXN� LQFHOHPHVLQLQ�� \HNQHVDNOÕN�
LQFHOHPHVLQGHQ�IDUNOÕ�RODUDN��ELU�NHUHGHQ�GDKD�ID]OD�X\JXODQPDVÕQÕ�J|VWHUPHNWHGLU��� 

,VODKoÕ�KDNNÕ�DODELOPHN�LoLQ�oHúLGH�X\JXQ�ELU�LVLP�GH�YHULOPHVL�JHUHNLU��%HOLUWPHN�
JHUHNLU�NL��oHúLGH�YHULOHFHN� LVLP��PDUNDGDQ� IDUNOÕ�Eir fonksiyona sahiptir. Zira, marka, 

ELU�LúOHWPHQLQ�PDO�YH�KL]PHWOHULQL�D\ÕUW�HWPH�IRQNVL\RQXQD�VDKLS�ROPDVÕQD�NDUúÕOÕN��oHúLW�
LVPL��R�ELWNL\L�WDQÕWPDNWDGÕU��GROD\ÕVÕ\OD�RQXQ�XPXPv��FLQV��LVPL�KDOLQH�JHOPHNWHGLU��� 
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dHúLGLQ� )<'� úDUWODUÕQÕ� \HULQH� JHWLULS� JHWLUPHGL÷L� WHNQLN� LQFHOHPH� QHWLFHVL�
EHOLUOHQLU��%X�úDUWODUÕ�\HULQH�JHWLUHQ�ELWNL�oHúLGL��,VODKoÕ�+DNNÕ�.�W�÷�QH�WHVFLO�HGLOHUHN�
%LWdHú.� X\DUÕQFD� NRUXQXU� <HQL� ELWNL� oHúLGL� JHOLúWLUHQ� NLúL\H�� ÕVODKoÕ� KDNNÕ�
WDQÕQPDNWDGÕU�� 6ÕQDv� KDNODU� LoLQGH� \HU� DODQ� EX� KDN�� JD\UL�PDGGv�PDOYDUOÕ÷Õ� �]HULQGHNL�
mutlak haklardan olup, sahibine inhisarî nitelikte yararlanma yetkisi verir. 

,VODKoÕ� KDNNÕ� VDKLEL�� WHVFLOOL� EX� oHúLWOHU� �]HULQGH�KXNXNv� LúOHPOHUGH� EXOXQDELOLU��
%X�DPDoOD�KDN�VDKLEL��EDúYXUX�YH�WHVFLOGHQ�GR÷DQ�KDNODUÕQÕ�EDúNDVÕQD�GHYUHGHELOLU�YH\D�
|O�PH�ED÷OÕ�WDVDUUXIODUD�NRQX�\DSDELOLU��$\UÕFD��EX�KDN��]HULQGH�OLVDQV�YHUHELOLU��.H]D��
ÕVODKoÕ�KDNNÕQÕQ�UHKQL�YH�KDF]L�GH�P�PN�QG�U�� 

,VODKoÕ� KDNNÕQÕQ� GHYUL� KDOLQGH�� KDN� VDKLEL� KDNNÕQÕ� EDúNDVÕQGD� GHYUHGHUHN� RQX�
ND\EHWPHVLQH� NDUúÕOÕN�� OLVDQV� YHULOPHVL� KDOLQGH� KDN� VDKLEL� ÕVODKoÕ� KDNNÕQÕ� NRUXPD\D�
devam eder.  

.DQXQ��ÕVODKoÕ�KDNNÕQÕ�GHYLU�YH�OLVDQV�V|]OHúPHVLQL�\D]ÕOÕ�úHNOH�WDEL�WXWPXúWXU��%X�
úHNLO� NDQDDWLPL]FH� JHoHUOLOLN� úDUWÕGÕU�� =LUD�� %.� P������ JHUH÷L�� NDQXQGD� KHUKDQJL� ELU�
úHNOLQ�|QJ|U�OPHVL�GXUXPXQGD�EX�úHNOLQ�NDSVDP�YH�HWNLVL�KDNNÕQGD�EDúNDFD�ELU�K�N�P�
\RNVD��V|]OHúPH�EX�úHNOH�X\XOPDGÕNoD�JHoHUOL�RODPD]��%XQXQOD�ELUOLNWH�\D]ÕOÕ�ROPD\DQ�
ELU� úHNLOGH� \DSÕOPÕú� DQFDN� X\JXODQPÕú� V|]OHúPHQLQ� JHoHUVL]OL÷LQL� LOHUL� V�UPH� 70.�
m.2’de yer alan KDNNÕQ�N|W�\H�NXOODQÕOPDVÕ�WHúNLO�HGHELOLU�� 

,VODKoÕ� KDNNÕQÕQ� GHYUL� YH\D� OLVDQV� YHULOPHVL� VLFLOH� WHVFLO� GH� HGLOLU�� 6LFLOH� WHVFLO�
V|]OHúPHQLQ�JHoHUOLOLN�úDUWÕ�ROPD\ÕS��GHYULQ�YH\D�OLVDQVÕQ��o�QF��NLúLOHUH�NDUúÕ�K�N�P�
LIDGH� HWPHVL� LoLQGLU�� �'L÷HU� \DQGDQ��KDNNÕQ� GHYUL�KDOLQGH�� EX�GHYLU� GDKD�|QFH��o�QF��
NLúLOHUFH� DOÕQDQ� YH� VLFLOH� WHVFLO� HGLOHQ� OLVDQVODUD� HWNL� HWPH\HFHNWLU�� =LUD�� WHVFLO� LúOHPL��
OLVDQVÕQ��o�QF��NLúLOHUH�NDUúÕ�K�N�P�LIDGH�HWPHVL�LoLQGLU��%XQD�NDUúÕOÕN��WHVFLO�HGLOPHPLú�
OLVDQV�V|]OHúPHVL��,VODKoÕ�+DNNÕ�6LFLOLQLQ�EX�IRQNVL\RQXQGDQ�\DUDUODQDPD]��'ROD\ÕVÕ\OD��
NDQDDWLPL]FH� QLVSv� ELU� KDN� VD÷OD\DQ� OLVDQV� V|]OHúPHVL� �o�QF�� NLúLOHUH� NDUúÕ� LOHUL�
sürülemez. 

,VODKoÕ�� EDúYXUXGDQ� YH\D� WHVFLOGHQ� GR÷DQ� KDNODUÕ� �]HULQGH�� LQKLVDUv� YH\D� EDVLW�
lisans verebilir. Lisans� LQKLVDUv� QLWHOLNWH� YHULOPLúVH�� DUWÕN� D\QÕ� oHúLW� �]HULQGH� EDúND�
NLúLOHUH�OLVDQV�KDNNÕ�YHULOHPH\HFH÷L�JLEL��OLVDQV�YHUHQ�KDNNÕQÕ�VDNOÕ�WXWPDGÕNoD�R�oHúLGL�
kendisi de kullanamaz. 

%LWNL� oHúLGL� �]HULQGH� OLVDQV�� V|]OHúPHVHO� OLVDQV� úHNOLQGH� WDQÕQDELOHFH÷L� JLEL�
zRUXQOX� OLVDQV� úHNOLQGH� GH� WDQÕQDELOLU�� /LVDQV�� NDPX� \DUDUÕQÕQ� EXOXQPDVÕ� GXUXPXQGD�
]RUXQOX� OLVDQV� \ROX\OD� HOGH� HGLOHELOLU�� .DPX� \DUDUÕ� GÕúÕQGD� EDúND� ELU� QHGHQOH� ]RUXQOX�
OLVDQV�YHULOHPH]��.RUXQDQ�oHúLGLQ�NXOODQÕOPD\D�EDúODQPDVÕ��NXOODQÕPÕQ�DUWÕUÕOPDVÕ�YH\D�
yD\JÕQODúWÕUÕOPDVÕQÕQ�PLOOL� VDYXQPD�YH\D�KDON� VD÷OÕ÷Õ�DoÕVÕQGDQ�E�\�N�|QHP�WDúÕPDVÕ��
WHVFLO� HGLOHQ� oHúLGLQ� NXOODQÕOPDPDVÕ� YH\D� QLWHOLN� YH� PLNWDU� EDNÕPÕQGDQ� \HWHUVL]�
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NXOODQÕOPDVÕQÕQ�HNRQRPLN�YH�WHNQRORMLN�JHOLúPH�EDNÕPÕQGDQ�FLGGL�]DUDUODUD�VHEHS�ROPD�
ihtimalL��NDPX�\DUDUÕQÕQ�YDUOÕ÷ÕQD�|UQHNWLU�� 

=RUXQOX� OLVDQV�\D�%DNDQOÕ÷ÕQ�DUDEXOXFXOX÷X�LOH�YH\D�PDKNHPH�DUDFÕOÕ÷Õ\OD�HOGH�
HGLOHELOLU��.LúL�� ]RUXQOX� OLVDQV� YHULOPHVLQL�PDKNHPHGHQ� WDOHS� HWPHGHQ�|QFH��|QFHOLNOH�
V|]OHúPH\H�GD\DOÕ�OLVDQV�YHULOPHVL�LoLQ�%DNDQOÕNWDQ�Drabuluculuk etmesini isteyecektir. 

(÷HU�EX�\ROOD�JHUoHNOHúWLULOHPH]VH��]RUXQOX�OLVDQV��PDKNHPH�DUDFÕOÕ÷Õ\OD��KDNLP�NDUDUÕ�
LOH�NXUXFX�ELU�LúOHPOH��HOGH�HGLOHELOHFHNWLU���.DQXQ��OLVDQVÕQ�LQKLVDUv�QLWHOLNWH�ROPDGÕ÷ÕQÕ�
LIDGH� HWPLúWLU�� %XQXQOD� ELUOLNWH�� YHULOLú� DPDFÕQGDNL� LKWL\DoODUÕ� NDUúÕODPDN� ND\GÕ\OD��
LQKLVDUv�QLWHOLNWH�GH�]RUXQOX�OLVDQV�YHULOHELOHFH÷L�NDEXO�HGLOPLúWLU��P��������� 

,VODKoÕ�KDNNÕ��]HULQGH�NXUXODQ�OLVDQV�V|]OHúPHVL��WDUDIODUD�KDN�YH�ERUoODU�\�NOHU��
/LVDQV�YHUHQLQ�oHúLGL�NXOODQGÕUPD�ERUFXQD�NDUúÕOÕN��OLVDQV�DODQÕQ�ELU�EHGHO�|GHPH�ERUFX�
V|]� NRQXVXGXU�� gWH� \DQGDQ�� OLVDQV� V|]OHúPHVLQGH� OLVDQV� EHGHOL�� NDQDDWLPL]FH� OLVDQV�
V|]OHúPHVLQLQ� HVDVOÕ� XQVXUXGXU�� =LUD�� \HQL� ELU� ELWNL� ÕVODKÕ�� KHP� E�\�N� PDVUDIODUÕQ�
\DSÕOPDVÕQÕ� KHP� GH� ELU� ]DPDQ� KDUFDQPDVÕQÕ� JHUHNWLULU�� <HQL� ELU� ELWNL� oHúLGL� ÕVODKÕ��
JHQHOOLNOH� ÕVODKoÕQÕQ� EXQGDQ�ELU� � NDUúÕOÕN� HOGH�HWPHVL� LoLQ� \DSÕOÕU��%X�QHGHQOH�� WDUDIODU�
OLVDQV� EHGHOLQL� NDUDUODúWÕUPDPÕú� ROVD� GD�� EHGHOVL]� ROGX÷X� \|Q�QGH� ELU� DoÕNOÕN� \RNVD��
EHGHOLQ� V|]OHúPHQLQ� QLWHOL÷LQGHQ� GROD\Õ� ]ÕPQHQ� NDUDUODúWÕUÕOPÕú� ROGX÷X� YH� PLNWDUÕ�
NRQXVXQGD�GD�V|]OHúPHGH�ELU�ERúOX÷XQ�ROGX÷X�NDEXO�HGLOPHOLGLU��=LUD��LúLQ�QLWHOL÷LQGHQ��
OLVDQV�DODQÕQ�EHOOL�ELU�EHGHO�|GHPH�ERUFXQXQ�EXOXQGX÷X�VRQXFX�oÕNDUÕODELOLU� 

�,VODKoÕ�KDNNÕ��UHKQH�YH\D��KDF]H�GH�NRQX�RODELOLU��5HKLQ�V|]OHúPHVL�LOH��DODFDNOÕ�
DODFD÷ÕQÕ� WHPLQDW� DOWÕQD� DOÕU�� +DFL]�� ÕVODKoÕ� KDNNÕ� �]HULQH� NRQDELOHFH÷L� JLEL�� oHúLGLQ�
PDWHU\DOOHUL��oR÷DOWÕP�YH\D�KDVDW�HGLOPLú�PDWHU\DO���]HULQH�GH�NRQDELOLU� 

.DQXQGD� ÕVODKoÕ� KDNNÕQÕQ� VRQD� HUPH� QHGHQOHUL� GH� G�]HQOHQPLúWLU�� %XQa göre 

ÕVODKoÕ� KDNNÕ�� NRUXPD� V�UHVLQLQ� GROPDVÕ�� YD]JHoPH� YH� \ÕOOÕN� �FUHWLQ� |GHQPHPHVL�
KDOLQGH�� ELU� PDKNHPH� NDUDUÕQD� JHUHN� ROPDNVÕ]ÕQ� NHQGLOL÷LQGHQ� VRQD� HUHU�� ,VODKoÕ�
KDNNÕQÕQ� VRQD� HUPHVL�� VRQD� HUPH� VHEHELQLQ� JHUoHNOHúWL÷L� DQGDQ� LWLEDUHQ� K�N�P� LIDGH�
eder. B|\OHFH�� KDN� NRQXVX� oHúLW�� VRQD� HUPH� QHGHQLQLQ� JHUoHNOHúWL÷L� WDULKWHQ� LWLEDUHQ�
XPXPXQ�PDOÕ� VD\ÕOÕU�� ,VODKoÕ� KDNNÕQÕ� VRQD�HUGLUHQ� VHEHSOHUGHQ�NRUXPD� V�UHVLQLQ� VRQD�
HUPHVL�� oHúLWOHULQ� DLW� ROGX÷X� FLQV� YH� W�UOHULQ� EHOLUOL� |]HOOLNOHUL� GLNNDWH� DOÕQDUDN�� D÷Do��
asmD�YH�SDWDWHVOHU�LoLQ�LVH����\ÕO�YH�EXQODU�GÕúÕQGD�NDODQ�GL÷HU�oHúLWOHU�LoLQ����\ÕO�RODUDN�
EHOLUOHQPLúWLU��,VODKoÕ�KDNNÕQÕ�VRQD�HUGLUHQ�GL÷HU�ELU�KDO�GH��WHN�WDUDIOÕ�ELU�LUDGH�EH\DQÕ�LOH�
JHUoHNOHúHQ�YD]JHoPHGLU��%X�GXUXPGD� ÕVODKoÕ�KDNNÕ�VDKLEL�� WHN� WDUDIOÕ� LUDGH�EH\DQÕ� LOH�
ELWNL� oHúLGLQL� KHUNHVLQ� NXOODQÕPÕQD� VHUEHVW� � KDOH� JHWLUPHNWHGLU�� 9D]JHoPH� EH\DQÕQÕQ�
JHoHUOL�RODELOPHVL�LoLQ�\D]ÕOÕ�\DSÕOPDVÕ�YH�OLVDQV�DODQÕQ�YH\D�.�W�÷H�ND\GHGLOPLú�EDúND�
KDN� VDKLSOHULQLQ� L]QLQLQ� DOÕQPDVÕ� JHUHNOLGLU�� .H]D�� �o�QF�� ELU� NLúL� WDUDIÕQGDQ� oHúLW�
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�]HULQGH�KDN�VDKLSOL÷L� LGGLD�HGLOPHNWH�LVH��RQXQ�UÕ]DVÕ�DOÕQPDGDQ�YD]JHoPH�EH\DQÕQGD�
bulunulamaz. 

'L÷HU�\DQGDQ��ÕVODKoÕ�KDNNÕ��K�N�PV�]O�N�YH�LSWDO�\DSWÕUÕPODUÕQD�WkELGLU��,VODKoÕ�
KDNNÕ�YHULOGLNWHQ�VRQUD�oHúLGLQ��EDúYXUX�YH\D�U�oKDQ�KDNNÕ�WDULKL�LWLEDUL\OH��\HQL��IDUNOÕ��
\HNQHVDN� YH\D� GXUXOPXú� ROPDGÕ÷Õ� DQODúÕOÕUVD�� EX� KDNNÕQ� K�N�PV�]� VD\ÕOPDVÕQD� NDUDU�
YHULOLU��$\UÕFD��ÕVODKoÕ�KDNNÕQÕQ�\HWNLVL]�ELU�NLúL�DGÕQD�WHVFLOLQLQ�\DSÕOGÕ÷ÕQÕQ�DQODúÕOPDVÕ�
KkOLQGH� GH� K�N�PV�]O�N� NDUDUÕ� YHULOLU�� +�N�PV�]O�N� NDUDUÕQÕQ� VRQXoODUÕ� JHoPLúH�
HWNLOLGLU�� %XQXQOD� ELUOLNWH�� KDNNÕQ� K�N�PV�]� VD\ÕOPDVÕQGDQ� |QFH�� V|]� NRQXVX� KDNND�
WHFDY�]�QHGHQL\OH�YHULOHQ�YH�KXNXNHQ�NHVLQOHúPLú�YH�X\JXODQPÕú�NDUDUODU��EX�GXUXPGDQ�
HWNLOHQPH]�� .H]D�� KDNNÕQ� K�N�PV�]O�÷�QH� NDUDU� YHULOPHGHQ� |QFH� \DSÕOPÕú� YH�
X\JXODQPÕú� OLVDQV�V|]OHúPHOHUL�GH�EX�GXUXPGDQ�HWNLOHQPH]��gWH�\DQGDQ�� ÕVODKoÕ�KDNNÕ�
WDQÕQGÕNWDQ� VRQUD�� ELWNL� oHúLGL� \HNQHVDNOÕN� YH\D� GXUXOPXúOXN� |]HOOL÷LQL� ND\EHWPLúVH��
\DQL�JHQHWLN�\DSÕVÕQÕ�GHYDP�HWWLUPL\RU�KkOH�JHOPLúVH��ÕVODKoÕ�KDNNÕQÕQ�K�N�PV�]O�÷�QH�
GH÷LO� GH� LSWDOLQH� NDUDU� YHULOLU�� +DN� VDKLEL�� EX� \DSWÕUÕPD� X÷UDPDPDN� LoLQ�� KDNNÕ�
\�U�UO�NWH�NDOGÕ÷Õ�V�UHFH��NRUXQDQ�oHúLGLQ�YH\D�\HULQH�J|UH�NDOÕWVDO�NÕVÕPODUÕQÕQ�JHQHWLN�
\DSÕODUÕQÕQ�GHYDPÕQGDQ�VRUXPOXGXU�� 

%LWNL� oHúLGL� �]HULQGH� ÕVODKoÕ� KDNNÕ� VDKLELQLQ�P�QKDVÕU� \HWNLOHUL�� �o�QF�� NLúLOHU�
WDUDIÕQGDQ� JHUoHNOHúWLULOHFHN� LKOkOOHUH� NDUúÕ� NRUXQPXúWXU�� .DQXQ�� EX� DPDoOD� KXNXN� YH�
FH]D� GDYDODUÕ� |QJ|UP�úW�U�� � +XNXNL� NRUXPD�� GHOLO� WHVSLWL�� WHVSLW� GDYDODUÕ�� WHFDY�]�Q�
GXUGXUXOPDVÕ��WHFDY�]�Q�JLGHULOPHVL��WD]PLQDW��EHGHO�GDYDVÕ\OD�VD÷ODQÕU�� 

%LWdHú.� GD� GHOLO� WHVSLWLQH� LOLúNLQ� ��� QFL� PDGGHQLQ� NHQDU� EDúOÕ÷ÕQGD� ³WHVSLW�
GDYDVÕ´� LEDUHVL�\HU�DOPÕúWÕU��.DQDDWLPL]FH��EXUDGD�+80.¶XQ�GHOLOHULQ� WHVSLWLQH� LOLúNLQ�
G�]HQOHPHVLQGHQ�D\UÕ�ELU�WHVSLW�GDYDVÕ�EHOLUOHQPHPLúWLU��Burada da, HUMK m.368-374 

DQODPÕQGD� GHOLOOHULQ� WHVSLWL� V|]� NRQXVXGXU�� =LUD�� EHQ]HU� G�]HQOHPHQLQ� \HU� DOGÕ÷Õ�
3DW.+.� P������ 0DUN.+.� P����� (QG7DV.+.� P���� YH� &R÷øú.+.� P���¶�Q� ³WHVSLW�
GDYDVÕ´�úHNOLQGH�RODQ�NHQDU�EDúOÕ÷Õ�GDKD�VRQUD�³GHOLOOHULQ�WHVSLWL´�úHNOLQGH�GH÷LúWLULOHUHN�
NRQX\D�DoÕNOÕN�JHWLULOPLúWLU�� 

'L÷HU� \DQGDQ� ÕVODKoÕ� KDNNÕ� VDKLEL�� WHFDY�]� QHGHQL\OH� PH\GDQD� JHOPLú� PDGGv�
GXUXPXQ� RUWDGDQ� NDOGÕUÕOPDVÕ� LoLQ� WHFDY�]�Q� JLGHULOPHVLQL� GH� LVWH\HELOLU�� .DQXQGD��
tecavüzün giderilmesine yönelik olarak hak sahibine, tecavüz neticesi üretilen materyal 

LOH�EXQODUÕQ��UHWLPLQGH�GR÷UXGDQ�GR÷UX\D�NXOODQÕODQ�DUDoODUD�HO�NRQXOPDVÕ��HO�NRQXODQ�
PDWHU\DO�YH�DUDoODU��]HULQGH�NHQGLVLQH�P�ONL\HW�KDNNÕ�WDQÕQPDVÕ��HO�NRQXODQ�PDWHU\DO�YH�
DUDoODUÕQ�úHNOLQLQ�GH÷LúWLULOPHVL�YH\D�LPKDVÕ�WDOHSOHULQGH�EXOXQDELOPH�\HWNLVL�WDQÕQPÕúWÕU�
�P������F�G�H��� 0DWHU\DOLQ� �UHWLPLQGH� GR÷UXGDQ� NXOODQÕODQ� DUDoODU� LIDGHVLQL� JHQLú�
anlamamak gerekir. Burada kastedilen araçlar, söz konusu ürünün üretimi için özel 

RODUDN� WDVDUODQPÕú�RODQODUGÕU��'L÷HU�\DQGDQ��.DQXn hükmünde, el konulan materyal ve 
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DUDoODU� �]HULQGH� P�ONL\HW� KDNNÕ� WDQÕQGÕ÷Õ� WDNGLUGH�� WD]PLQDW� PLNWDUÕQGDQ� HO� NRQXODQ�
PDWHU\DOLQ�GH÷HULQLQ�G�ú�OHFH÷L�EHOLUWLOPLúWLU��%X�LIDGHGHQ��VDGHFH�HO�NRQXODQ�PDWHU\DOLQ�
GH÷HULQLQ�WD]PLQDWWDQ�LQGLULOHFH÷L��EXQD�NDUúÕOÕN�HO�NRQXODQ�DUDoODUÕQ�GH÷HULQLQ�WD]PLQDW�
PLNWDUÕQGDQ�LQGLULOPH\HFH÷L�G�ú�Q�OHELOLU��$QFDN��EX�GXUXP�KDNNDQL\HWH�D\NÕUÕOÕN�WHúNLO�
HGHU�� 'ROD\ÕVÕ\OD�� WD]PLQDW� PLNWDUÕQGDQ� HO� NRQXODQ� PDWHU\DOLQ� GH÷HULQLQ� LQGLULOPHVL�
\DQÕQGD�HO�NRQXODQ�DUDoODUÕQ�GH÷HULQLQ�GH indirilmesi gerekir. Tecavüzün giderilmesinin 

ELU�\ROX�GD��HO�NRQXODQ�PDWHU\DO�YH�DUDoODUÕQ�úHNLOOHULQLQ�GH÷LúWLULOPHVL�YH\D�LPKDVÕGÕU��
.DQXQ�� PDWHU\DO� YH� DUDoODUÕQ� LPKDVÕQÕQ� WDOHS� HGLOPHVLQGH�� EX� \ROXQ� X\JXODQPDVÕQÕQ�
WHFDY�]�Q�|QOHQPHVL�LoLQ�NDoÕQÕOPD]�ROPDVÕQÕ�DUDPDPÕúWÕU��'L÷HU�ELU�LIDGH\OH��|QFHOLNOH�
HO�NRQXODQ�PDWHU\DO�YH\D�DUDoODUÕQ�úHNLOOHULQLQ�GH÷LúWLULOPHVLQLQ�WDOHS�HGLOPHVLQL��H÷HU�EX�
\ROOD�WHFDY�]�|QOHQHPH]�LVH�LPKDVÕQÕQ�LVWHQPHVLQL�EHOLUWPHPLúWLU��'ROD\ÕVÕ\OD��WDOHSOHU�
DUDVÕQGD� ELU� |QFHOLN� VRQUDOÕN� LOLúNLVL� .DQXQGD� |QJ|U�OPHPLúWLU�� +80.�P���� JHUH÷L��
KDNLP�KHU�LNL�WDUDIÕQ�LGGLD�YH�VDYXQPDODUÕ\OD�ED÷OÕ�ROGX÷XQGDQ��WDUDIODUFD�KDQJLVL�WDOHS�
HGLOPLúVH�RQD�K�NPHGLOHFHNWLU��Bununla birlikte,  tecavüzün önlenmesi için gerekli ise 

LPKD\Õ� NDEXO� HWPHN�� EXQD� NDUúÕOÕN�� �úHNLO� GH÷LúLNOL÷L� JLEL�� GL÷HU� \ROODUOD� WHFDY�]�Q�
GHYDPÕQÕQ� |QOHQPHVL� VD÷ODQÕ\RUVD� R� \ROD� JLWPHN� JHUHNLU�� =LUD�� WHFDY�]�� |QOHPH\H�
\|QHOLN�WHGELUOHU�FH]DODQGÕUPD�DPDFÕ�WDúÕPDPDNWDGÕU��.H]D��%LWd(ú.�P�������H�¶GH�\HU�
alan, “hakka tecavüzün önlenmHVL�LoLQ�LPKDVÕ´�LIDGHVL�GH�EX�G�ú�QFH\L�GR÷UXODPDNWDGÕU��
+DNND� WHFDY�]�� LPKD� GÕúÕQGD� EDúND� ELU� \ROOD� |QOHQHELOL\RUVD� |QFHOLNOH� R� \ROD�
EDúYXUPDOÕ��|QOHQHPL\RUVD�LPKD�\ROXQD�JLGLOPHOLGLU� 

,VODKoÕ�KDNNÕ�WHFDY�]H�X÷UD\DQ�NLúL��X÷UDPÕú�ROGX÷X�PDGGv�]DUDU�\DQÕQda manevî 

]DUDUÕQ� WD]PLQL� LoLQ� GH� GDYD� DoDELOLU��%LWdHú.¶GD�� ÕVODKoÕ� KDNNÕQD� WHFDY�]� WHúNLO� HGHQ�
ILLOOHU� P���¶GD� VD\ÕOPÕúWÕU�� 'L÷HU� \DQGDQ�� P���¶GH� WD]PLQDW� VRUXPOXOX÷XQX� GR÷XUDQ�
ILLOOHU�� KDN� VDKLELQLQ� L]QL� ROPDGDQ�� NRUXQDQ� oHúLGLQ� �UHWLOPHVL�� VDWÕOPDVÕ�� GD÷ÕWÕOPDVÕ�
YH\D�EDúND�ELU�úHNLOGH�SL\DVD\D�V�U�OPHVL�YH\D�EX�DPDoODU�LoLQ�LKUDo�YH\D�LWKDO�HGLOPHVL�
YH\D�WLFDUv�DPDoOD�HOGH�EXOXQGXUXOPDVÕ�YH\D�NXOODQÕOPDVÕ�úHNOLQGH�D\UÕFD�EHOLUWLOPLúWLU��
'ROD\ÕVÕ\OD��WHFDY�]�WHúNLO�HGHQ�ILLOOHU�LOH�WD]PLQDWD�QHGHQ�RODQ�ILLOOHU�DUDVÕQGD�ELU�D\UÕP�
\DSÕOPÕúWÕU��0DGGH���¶LQ�NDSVDPÕ��P���¶GDQ�GDKD�GDUGÕU��0DGGH���¶GD��OLVDQVOD�YHULOHQ�
\HWNLOHULQ� L]LQVL]� JHQLúOHWLOPHVL� YH\D� EXQODUÕQ� GHYUL�� LVPLQ� D\QÕ� YH\D� EHQ]HULQLQ�
NXOODQÕOPDVÕ�� oHúLGL�NXOODQDQ�YH\D�VDWDQ�NLúLOHULQ� oHúLGLQ� LVPLQL�NXOODQPDPDVÕ��KDNNÕQ�
JDVEÕ�� WHFDY�]� ILLOOHULQH� LúWLUDN�HGLOPHVL��\DUGÕP�\DSÕOPDVÕ�� WHúYLNL��oHúLGLQ�PDWHU\DOLQL�
QHUHGHQ� YH� QDVÕO� HOGH� HGLOGL÷LQL� ELOGLUPHNWHQ� NDoÕQPDN� ILLOHUL� GH� VD\ÕOPÕúWÕU��
.DQDDWLPL]FH��ÕVODKoÕ�KDNNÕQD�WHFDY�]�WHúNLO�HGHQ�ILLOOHU�DUDVÕQGD�WD]PLQDWÕ�JHUHNWLUHQ�YH�
JHUHNWLUPH\HQ� D\UÕPÕQÕQ� \DSÕOPDVÕ�� NDQXQXQ� ÕVODKoÕ� KDNNÕQÕ� NRUXPD� DPDFÕQD� X\JXQ�
GH÷LOGLU��=LUD��EX�ILLOOHULQ��ÕVODKoÕ�KDNNÕQD�WHFDY�]��|QOH\HFHN�GL÷HU�GDYDODUOD��WHFDY�]�Q�
|QOHQPHVL�� GXUGXUXOPDVÕ� YH\D� JLGHULOPHVL� GDYDODUÕ\OD�� |QOHQPHVL�� X÷UDQÕODQ� ]DUDUÕQ�
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NDUúÕODPDVÕQÕ� VD÷ODPD]�� 2\VD�� EX� ILLOOHU� QHWLFHVL� ÕVODKoÕ� ELU� ]DUDU� X÷UDPÕúVD�� �NH]D��
WHFDY�]�Q� NXUDO� RODUDN� ELU� ]DUDUD� QHGHQ� RODFD÷Õ� YDUVD\ÕPÕ� NDEXO� HGLOHUHN�� WD]PLQL� GH�
JHUHNOLGLU��gWH�\DQGDQ��P�����¶GH�\HU�DODQ��³KXNXND�D\NÕUÕOÕ÷Õ�JLGHUPHN�YH�VHEHS�ROGX÷X�
]DUDUÕ� WD]PLQ� HWPHN´� LIDGHVL�� EX� J|U�ú�P�]�� GR÷UXODPDNWDGÕU�� +XNXND� D\NÕUÕ� ELU�
GXUXPXQ� V|]� NRQXVX� ROGX÷X� E�W�Q� KkOOHUGH�� X÷UDQÕODQ� ]DUDUÕQ� GD� WD]PLQL� JHUHNLU��
'ROD\ÕVÕ\OD�� KXNXND� D\NÕUÕOÕN� QHWLFHVL� ELU� ]DUDUD� VHEHEL\HW� YHULOPLúVH�� EXQXQ� WD]PLQL�
gerekir.  

7D]PLQDW� VRUXPOXOX÷XQXQ� GR÷XPX� LoLQ�� KXNXND� D\NÕUÕ� ELU� ILLO� ROPDOÕ�� NXVXU�
EXOXQPDOÕ�� LOOL\HW� ED÷Õ� PHYFXW� ROPDOÕGÕU�� $\UÕFD�� KXNXND� D\NÕUÕ� ILLO� QHWLFHVLQGH� ELU 
]DUDUÕQ� GD� GR÷PXú� ROPDVÕ JHUHNLU�� %LWdHú.�P�����¶GH� NXVXUGDQ� V|]� HGLOPHPLú�� EXQD�
NDUúÕOÕN� P�����¶GH� V|]� HGLOPLúWLU�� .DQDDWLPL]FH�� P�����¶GH� NXVXUVX]� VRUXPOXOXN�
JHWLULOPLú�GH÷LOGLU��=LUD�NXVXUVX]�VRUXPOXOXN�LoLQ�DoÕN�ELU�NDQXQ�K�NP�QH�LKWL\Do�YDUGÕU��
%XUDGD� NXVXUGDQ� V|]� HGLOPHPHVL�� R� ILLOOHULQ� NXVXU� ROPDGDQ� LúOHQHPH\HFH÷L 
G�ú�QFHVLQGHQ�ND\QDNODQPÕúWÕU� 

.RUXQDQ� oHúLW� VDKLEL�� X÷UDGÕ÷Õ� ILLOv� ]DUDUÕ� �PDOYDUOÕ÷ÕQÕQ� PHYFXW� GXUXPXQGD�
PH\GDQD�JHOHQ� ILLOL�D]DOPD��\DQÕQGD�\RNVXQ�NDOGÕ÷Õ�ND]DQoODUÕ GD� LVWH\HELOLU��%LWdHú.�
�P����� \RNVXQ� NDOÕQDQ� ND]DQFÕQ� WHVSLWLQGH�� DOWHUQDWLI� GH÷HUOHQdirme usulleri 

EHOLUOHPLúWLU��,VODKoÕ�KDNNÕ�VDKLEL�EX�XVXOOHUGHQ�ELULQL�VHoHELOLU��EX�XVXOOHU�GÕúÕQGD�EDúND�
ELU� XVXOOH� \RNVXQ� NDOÕQDQ� ND]DQFÕQ� WHVSLWLQL� LVWH\HPH]�� Bu usullere göre hak sahibi, 

ÕVODKoÕ� KDNNÕQD� WHFDY�]� HGHQ� NLúLQLQ� UHNDEHWL� ROPDVD\GÕ�� oHúLGL� NXOODQPDVÕ� LOH� HOGH�
HGHELOHFH÷L�PXKWHPHO�JHOLUL��KDNND�WHFDY�]�HGHQ�NLúLQLQ��KDN�NRQXVX�oHúLGL�NXOODQPDNOD�
HOGH�HWWL÷L�ND]DQFÕ��KDNND�WHFDY�]�HGHQLQ��NRUXQDQ�oHúLGL�ELU�OLVDQV�DQODúPDVÕ�LOH�KXNXND�
X\JXQ�úHNLOGH�NXOODQPÕú�ROPDVÕ�KDOLQGH�|GHPHVL�JHUHNHQ�OLVDQV�EHGHOLQL��\RNVXQ�NDOÕQDQ�
ND]DQFÕQ� WHVSLWLQGH� WDOHS� HGHELOLU�� %XQXQOD� ELUOLNWH� PDKNHPH�� KDN� VDKLELQLQ� oHúLGL�
NXOODQPD� \�N�PO�O�÷�Q�� \HULQH� JHWLUPHPLú� ROGX÷XQX� WHVSLW� HGHUVH�� KDN� VDKLELQLQ� ELU�
VHoLP� KDNNÕ� EXOXQPDPDNWDGÕU��%X� GXUXPGD� \RNVXQ� NDOÕQDQ� ND]DQFÕQ� WHVSLWL�� NRUXQDQ�
oHúLGLQ� ELU� OLVDQV�DQODúPDVÕ� LOH�NXOODQÕOPÕú�ROXQPDVÕ�KkOLQGH�|GHQHFHN� OLVDQV�EHGHOLQH�
J|UH�\DSÕOÕU� 

7D]PLQDW� GDYDODUÕ� GÕúÕQGD�� %LWdHú.¶GD� D\UÕFD�� EHGHO� GDYDVÕ� GD� G�]HQOHQPLúWLU��
%X� GDYD�� EDúYXUX� LOH� KDNNÕQ� YHULOGL÷L� WDULK� DUDVÕQGD�� KDN sahibinin yetkilendirmesi 

JHUHNHQ�H\OHPHOHUL�JHUoHNOHúWLUHQ�NLúLOHULQ�PXKLN�ELU�EHGHO�|GHPHVLQL�JHUHNWLULU��.DQXQ��
KHQ�]� ÕVODKoÕ� KDNNÕ� YHULOPHGL÷LQGHQ�� EX� V�UHOHU� LoLQGH� KDNND� ELU� WHFDY�]� ROPDGÕ÷Õ�
YDUVD\ÕPÕQGDQ�KDUHNHWOH��WD]PLQDW�GH÷LO�GH�EHGHO���FUHW��KDNNÕ�WDQÕPÕúWÕU� 

,VODKoÕ�KDNNÕQÕQ�NRUXQPDVÕ�LoLQ��KDN�VDKLELQH�LKWL\DWv�WHGELU�WDOHEL�GH�WDQÕQPÕúWÕU��
0DKNHPHGHQ�LKWL\DWv� WHGELU� WDOHELQGH�EXOXQDELOPHN�� � ÕVODKoÕ�KDNNÕ�X\DUÕQFD�GDYD�DoDQ�
YH\D� GDYD� DoDFDN� NLúLOHULQ�� GDYD� NRQXVX� oHúLGLQ�� NHQGL� KDNODUÕQD� WHFDY�]� ROXúWXUDFDN�
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úHNLOGH�� 7�UNL\H¶GH� NXOODQÕOPDNWD� ROGX÷XQX� YH\D� NXOODQÕOPDVÕ� LoLQ� FLGGL� YH� HWNLQ�
oDOÕúPDODU� \DSÕOGÕ÷ÕQÕ� LVSDW� HWPHVLQH� WkEL� NÕOÕQPÕúWÕU�� .DQXQGD� \HU� DODQ� \HU� DODQ�
³7�UNL\H¶GH�NXOODQÕOPDNWD�ROGX÷X´�LIDGHVLQL��P��������ILLOv�NXOODQPD�RODUDN�Dnlamamak; 

oHúLGLQ� �UHWLPL�� VDWÕúÕ� YH� GD÷ÕWÕPÕQÕ� GD�NXOODQÕP�NDSVDPÕQD�GDKLO� HWPHN�JHUHNLU��$NVL�
WDNGLUGH��7�UNL\H¶GH�ILLOHQ�NXOODQÕOPDGDQ�LKUDo�HGLOHQ�oHúLWOHU� LoLQ� LKWL\DWv� WHGELU�WDOHEL�
DOÕQDPDPDVÕ� VRQXFX� RUWD\D� oÕNDU�� � .H]D�� .DQXQGD� �P������E�� LIDGH� HGLOGL÷L� �]HUH��
³ÕVODKoÕ� KDNNÕQD� WHFDY�]� HGLOHUHN� �UHWLOHQ� YH\D� LWKDO� HGLOHQ� KDN� NRQXVX� oHúLWOH� LOJLOL�
PDWHU\DOOHUH´�� 7�UNL\H� VÕQÕUODUÕ� LoLQGH� YH\D� J�PU�N� YH� VHUEHVW� OLPDQ� YH\D� VHUEHVW�
E|OJHOHU� GDKLO� EXOXQGXNODUÕ� KHU� \HUGH� HO� NRQXOPDVÕ�� NXOODQPD� NHOLPHVLQLQ� Iiilen 

NXOODQPD\D�KDVUHGLOPHGL÷LQH�ELU�LúDUHWWLU�� 
.DQXQ� �P������� LKWL\DWv� WHGELULQ�� DoÕOPÕú� YH\D� DoÕODFDN� GDYD� VRQXFX� YHULOHFHN�

K�NP�Q� HWNLQOL÷LQLQ� WDPDPHQ� VD÷OD\DFDN� QLWHOLNWH� ROPDVÕQÕ� úDUW� NRúDUDN�� +80.¶XQ�
GDYDQÕQ�HVDVÕQÕ�o|]HFHN�úHNLOGH� LKWL\DWv� WHGELU�NDUDUÕ�YHULOHPH]�LONHVLQL�\XPXúDWPÕúWÕU��
+�NP�Q�HWNLQOL÷LQL�VD÷OD\DFDN�QLWHOLNWH�YHULOHFHN�LKWL\DWv�WHGELU�oHúLWOHUL��WHFDY�]�WHúNLO�
HGHQ� ILLOOHULQ� GXUGXUXOPDVÕ� YH� oHúLWOH� LOJLOL� PDWHU\DOH� HO� NRQXOPDVÕ� WHGELUOHULQL� LoHULU�
�%LWdHú.�P��������� 

Sonuç olarak, ÕVODKoÕ�KDNNÕ�NRUXPDVÕ\OD�LOJLOL�KXNXNv�G�]HQOHPH��\HQL�ELWNL�oHúLGL�
ÕVODKÕQÕ� WHúYLN� HWPHN� �]HUH� oÕNDUÕOPÕúWÕU�� <HQL� ELWNL� oHúLGL� JHOLúWLUPHVLQL� WHúYLN�� �ONH�
WDUÕPÕQÕQ�XOXVODUDUDVÕ�UHNDEHW�J�F��ND]DQPDVÕQD�KL]PHW�HGHU�� 
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ÖZET 

 
Yeni bitki oHúLGL��]HULQGHNL�ÕVODKoÕ�KDNNÕ�NRUXPDVÕ��VÕQDL�P�ONL\HW�KDNNÕ�

NDSVDPÕQGD�ROXS��ELWNL�ÕVODKoÕVÕQÕQ�LKWL\DoODUÕQÕ�NDUúÕODPDN��]HUH�G�]HQOHQPLúWLU��75,36�
6|]OHúPHVLQLQ�ELWNL�ÕVODKoÕODUÕQD�HWNLOL�ELU�NRUXPD�VD÷ODQPDVÕ�\|Q�QGHNL�K�NP��GH�EXQX�
gerektirir. Bu etNLOL�NRUXPD�VLVWHPLQLQ�JHQHO�oHUoHYHVL�8329�6|]OHúPHVL�LOH�
EHOLUOHQPLúWLU� 
 ,VODKoÕ�KDNNÕ��ELWNL�oHúLGLQH�NRUXPD�WDQÕU��%LWNL�oHúLGL��ERWDQLN�VÕQÕIODQGÕUPDGD�
HQ�G�ú�N�EDVDPD÷Õ�ROXúWXUXU��*HQRWLSL�YH\D�JHQRWLSOHULQLQ�NRPELQDV\RQXQXQ�RUWD\D�
oÕNDUGÕ÷Õ�|]HOOLNOHUL�LOH�WDQÕPODQÕU�YH�GL÷HU�ELWNL�JUXSODUÕQGDQ�DGÕ�JHoHQ�|]HOOLNOHULQGHQ�
HQ�D]�ELUL�LOH�D\ÕUW�HGLOLU� 
 %LWNL�ÕVODKoÕVÕ�KDNNÕ�DOPDN�LoLQ�EDúYXUDQ�NLúL��oHúLGLQ�\HQL��IDUNOÕ��GXUXOPXú�YH�
\HNQHVDN�ROGX÷XQX�LVSDW�HWPHN�]RUXQGDGÕU��dHúLW�H÷HU�EDúYXUX�WDULKLQGHn itibaren 
EHOLUOL�ELU�V�UH�|QFH��ÕVODKoÕ�YH\D�RQXQ�\HWNLOL�NÕOGÕ÷Õ�ELU�NLúL�WDUDIÕQGDQ�VDWÕOPDPÕú�YH\D�
GL÷HU�ELU�úHNLOGH�HOGHQ�oÕNDUÕOPDPÕúVD��\HQLGLU��dHúLW��EDúYXUX�]DPDQÕQGD��KHUNHVoH�
ELOLQHQ�GL÷HU�oHúLWOHUGHQ�DoÕNoD�D\ÕUW�HGLOHELOLU�LVH��IDUNOÕGÕU��<HNQHVDNOÕN��oHúLGLQ�
�UHWLOPHVL�QHWLFHVL�|]HOOLNOHULQLQ�D\QÕ�ROPDVÕQÕ�JHUHNWLULU��'XUXOPXúOXN�LVH��P�WHDNLS�
oR÷ÕPODUGD�oHúLGLQ�|]HOOLNOHULQLQ�GHYDP�HWPHVLQL�LIDGH�HGHU� 

%LWNL�ÕVODKoÕVÕ�KDNNÕ�NRUXPDVÕ��ÕVODKoÕ�KDNNÕ�VDKLELQH�oHúLGLQ��UHWLOPHVL��
oR÷DOWÕOPDVÕ��VDWÕOPDVÕ��VDWÕúD�VXQXOPDVÕ��LKUDo�YH�LWKDO�HGLOPHVL�YH\D�EX�DPDoODUGDQ�
ELUL�LoLQ�GHSRODQPDVÕ�KXVXVXQGD�P�QKDVÕU�\HWNLOHU�VD÷ODU��%XQXQOD�ELUOLNWH��ÕVODKoÕ�
KDNNÕQD��DUDúWÕUPD�YH�oLIWoL�LVWLVQDVÕ�JLEL�LVWLVQDODU�JHWLULOPLúWLU��.H]D��ÕVODKoÕ�KDNNÕQÕQ�
tükenmesi de söz konusudur. 
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ABSTRACT 

 
Plant variety protection (PVP), also known as plant breeder’s rights (PBR) is a 

special form of intellectual property protection tailored to the needs of plant breeding. 
This protection required under the WTO TRIPS agreement to provide some intellectual 
property protection for plants are choosing Plant Breeders’ Rights. TRIPS specifies only 
an “effective sui generis system” without further clarification. An “effective” system 
based on the detailed TRIPS patent requirements is developed. In general, the 
requirements map wel current UPOV Acts. 
 

 The breeder’s rights protects not only the spesific protected variety but also 
essentially derived varieties. A variety is deemed to be essentially derived from another 
variety (the initial variety) for this purpose when it is predominatly derived from the 
initial variety, while retaining the expression of genotypes of the initial variety, it is 
clearly distinguishable the initial variety and excep for the differences which result from 
the act of derivation, it comforms to the initial variety in the expression of the essential 
characteristics that result from the genotype or combination of genotypes of the initial 
variety. 
 

The aplicant must show that the plant variety is new, distinct, uniform, and 
stable.   
 

Plant variety protection provides that, in respect of the propagating material of a 
protected variety, any porduction, reproduction (multiplication), conditioning for the 
purpose of propagation, offering for sale, selling or other marketing, exporting, 
importing, or stocking for any of these purposess shall require the authorisation of the 
breeder. The Breeders’ Rights prohibit marketing a protected variety but allows breeding 
with the protected variety. Under breeder’s rights, a farmer may raise a crop one year 
and save seed to use for himself the next year. The breeder’s rights also includes an 
exemption for research.   
 
 
 
 
 
 
 

 

 

 

 

 


